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ADVERTISEMENT, 


These  Reports  of  the  Decisions  in  Bankrutcy  in 
the  Court  of  Review,  in  the  Lord  Chancellor's 
Court,  and  in  the  House  of  Lords,  will,  with  the 
assistance  of  Mr.  Bligh,  to  whom  I  am  indebted  for 
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CASES 
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BANKRUPTCY. 


Ex  parte  ELSEE.  —  In  the  matter  of  JOYNER.  y.  C. 

_  LiNa  Inn, 

1  HE  assignees  had  been  allowed  in  their  accounts,  by    October  30, 

the  commissioners,  140/.  19«.  for  expences  incurred  by        1829. 
them  as  assignees  in  travelling.     The  petition  prayed  nofSuUed'to 
that  this  sum  miirht  be  refunded.  travelling  ex- 

^  pences. 

Mr.  SugdeUj   Mr.  Montagu^    and   Mr.  Koe  for  the  J  //i  t^  ^'^  /• 
petition:—  ^  <> 

By  the  5  Geo. 2.  c.  30.  s. 33.  it  is  enacted :  "that  the  ^"^^^-^  ^"^  ^ 

assignees  shall  produce  fair  and  just  accounts  of  all  their  ^ y(^  i> 

receipts  and  pajrments  touching  the  said  bankrupt's 
estate  and  effects ;  and  in  such  accounts  the  said  assignees 
shall  be  allowed  and  retain  all  such  sum  and  sums  of 
money  as  they  shall  have  paid  and  expended  in  suing 
out  and  prosecuting  of  such  commission,  and  all  other 
just  allowances  on  account  of  and  by  reason  or  means 
of  their  being  assignee  or  assignees."     Upon  this  clause 

Vol.  I.  B 
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1829,        it  seems  to  have  been  settled,  in  ex  parte  Bray,  1  Rose^ 

Ex  varie      ^^^'  ^^^^   assignees    could    not    charge   for   travelling 
Elsee.        expences.  (a) 
^p  The  words  in  the  6  Geo.  4.  c.  16.  s.  106.  are  not  so 

JoYNER.  extensive  as  in  the  5  Geo.  2,  as  the  former  statute  enacts 
only  that  **  in  such  accounts  the  said  assignees  shall  be 
allowed  to  retain  all  such  money  as  they  shall  have  ex- 
pended in  suing  out  and  prosecuting  such  commission, 
and  all  other  just  allowances.'' 

It  has  been  supposed  that  assignees,  like  trustees, 
ought  to  be  allowed  all  expences  incurred  (b) ;  but  the 
analogy  fails ;  for,  in  trusts,  the  trustees  will  be  restrained 
by  the  vigilance  of  the  cestuique  trust,  where  the  interest 
of  each  is  of  sufficient  importance  to  interpose  constant 
checks  upon  excess ;  but  in  bankruptcy  the  interest  of 
each  creditor  being  only  to  a  dividend,  it  is  seldom  of 
sufficient  importance  to  a  creditor  to  induce  him  to 
trouble  himself  with  tiie  assignees  accounts ;  and  if  the 
practice  be  allowed,  of  permitting  assignees  to  charge 


(a)  In  ex  parte  Bray^  1810,  of  course  entitled  to  all  reason. 
\  Rate^  144,  at  the  particular  able  expences  which  he  may  have 
desire  of  the  creditors  in  Lon-  incurred  in  the  conduct  of  the 
don,  and  for  their  security  and  trust,  and  requires  no  order  for 
satisfaction,  Ltmhert  went  from  that  purpose.  But  the  general 
London  to  Bishop  Wearmouth,  rule  must  be  applied  to  him,  that 
to  attend  the  choice  of  auignees,  a  trustee  is  not  entitled  to  com- 
and  to  be  himielf  elected  an  at*  pensation  for  personal  trouble 
gignee.  He  was  elected  one  of  and  loss  of  time.'*  See  also  Mar* 
the  assignees,  and  charged  the  thall  ▼.  Holloway,  2  Sunnu.  453, 
sum  of  42/.  for  his  expences  from  and  ex  parte  Strange,  1  Mont.  ^ 
London  to  Bishop  Wearmouth.  Maca,  31, where  LordLyndhurst, 
Quaere,  as  to  the  extent  of  this  under  the  au  thority  of  the  6Geo.4. 
authority  ?  c.  1 6.  s. 1 06.  directed  that  assignees 

(b)  See  Brocktopp  v.  Bamet,  should  l>e  allowed  extra  costs 
5  Madd,  90,  where  the  Vice-  incurred  by  them  in  prosecutions 
Chancellor  says,  ''  The  trustee  is  for  conspiracy  and  perjury. 
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fiyr  trayelling  expences,  the  estate  will  be  used  to  defray        1829. 

costs  incurred  for  fiiiidess  journeys,  or  journeys  in  which 

the  estate  has  no  mterest.  Elsee. 

In  the  matter 
of 
Mr.  Bosej  Mr.  Bickersteth,  and  Mr.  Jacob,  amtrd: —         Jotner. 

These  expences  were  properly  incurred,  and  are  com- 
prised in  the  terms  "just  allowances,"  mentioned  in 
6  G.  4.  c  16.  s.  106.  In  ex  parte  Bray,  the  allowance 
claimed  was  not  for  the  travelling  expences  of  an 
assignee,  but  to  defray  the  expences  of  a  journey  to 
the  place  of  election,  in  order  to  choose  an  assignee. 

The  Vice-chancellor  :  —  1  consider  this  case  to  be 
setded  by  the  words  of  the  statute,  and  the  decision  in 
ex  parte  Bray.  The  sum  cannot  be  allowed  to  the 
assignee. 

It  was  disallowed  accordingly. 


Ex  parte  HALL.  L.  C. 

Nov.  11, 
1  HE  day  for  the  last  examination  was   the  1st  of       1829. 
September,  before  which  day  a  petition,  by  the  direction  T**®  «®™™"" 

*  '         ^  .^       x-  '     .^  noners  cannot 

of  the  commissioners  of  the  14th  list,  was  presented,  to  apply  for  an 
enlarge  the  time  until  the  20th  of  October.     The  peti-  the  time  to 
tion  was  presented  by  the  solicitor  to  the  commission,  ■""■^°*^®'* 
in  the  name  of  the  bankrupt,  but  without  his  consent. 
Before  the  20th  of  October,  the  solicitor  applied  to  the 
bankrupt,  to  consent  to  a  further  enlargement,  which 
be  refused ;  and,  upon  his  refusal,  the  solicitor  said,  in 
anger,  **  I  will  have  you  sent  somewhere  you  will  not 
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1829.        like  to  go."     The  bankrupt  attended  on  the  20th ;  but 

^ only  one  of  the  commissioners  was   in  attendance,  as 

Mall.  neither  of  the  other  commissioners  had  returned  to  Lon- 
don. Several  creditors  attended,  but  could  not  prove 
their  debts.  The  single  commissioner  ordered  an  ad- 
journment to  be  entered  to  the  9th  of  November,  when 
they  met,  and  took  the  usual  fees,  llie  bankrupt  had 
been  without  his  protection  from  1st  of  September* 
The  petition  prayed,  inter  aHa^  that  the  commission 
might  be  renewed  to  other  commissioners,  who  should 
receive  the  surrender. 

Mr.  Montagu  and  Mr.  Swanston  for  the  petitioner :  — 
As  the  commissioners  have  violated  the  law,  and 
caused  the  name  of  the  bankrupt  to  be  used  without  his 
consent;  as  he  has  been  threatened  because  he  would 
not  submit  to  a  repetition  of  this  abuse  of  the  law;  as  he 
has  been  much  injured  by  this  act  of  the  commissioners, 
not  being  able  to  obtain  his  certificate  until  he  has  passed 
his  examination,  and  in  his  privilege,  of  having  his  certi- 
ficate signed  by  a  less  number  of  creditors  after  the 
expiration  of  six  months  fi*om  the  time  of  passing  his 
examination,  being  affected ;  and  as  he  has  been  obliged 
to  apply  to  the  Lord  Chancellor  for  redress ;  the  Court 
will  not  expose  the  bankrupt  to  these  commissioners  to 
administer  justice.  The  commissioners  admit  all  the 
facts,  as  they  have  not  made  any  affidavit  in  answer,  or 
instructed  any  counsel  to  appear  on  their  behalf. 

Mr.  Wakefield  appeared  for  the  assignees  and 
solicitor :  — 

He  stated,  that  he  was  indifferent  as  to  the  renewal  of 
the  commission ;  but  the  use  of  the  name  of  the  bankrupt 
in  the  petition  was  mere  form,  as  the  petition  might  have 
been  presented  by  the  assignees  in  their  own  tiames. 
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The  Lord  Chancellor  : — The  law  is  the  contrary,        1829. 
and  so  settled  in  ex  parte  Dayme^  1  Glyn  §•  Jamemmy         

Mr.  Wakefield  then  proposed  to  read  an  affidavit  filed  An  affidaTit 
the  evening  before  the  day  of  hearing ;  to  whicli  Mr.  Mon-  ing  before  ^e* 
iaffu  objected,  as  the  petition  and  the  appointment  for  ^^^fy^*ff 
hearing  had  been  served  for  more  than  seven  days.  there  was  laehet. 

The  Lord  Chancellor  would  not  permit  the  affidavit 
to  be  read,  or  the  petition  to  stand  over,  without  the 
consent  of  the  petitioner,  which  was  refused. 

It  was  ordered  that  the  commission  be  renewed  to 
another  list  of  commissioners ;  that  the  costs  of  enlarge- 
ment should  not  be  paid  out  of  the  estate ;  and  that  the 
commissioners  should  refund  all  fees  received  by  them 
since  the  1st  of  September,  (a) 


Ex  parte  HILL.  jViw.  1 1, 

T  1829. 

In  Auinist  a  commission  was  renewed  from  the  14th  to   . 

o  ^    ^  A  renewed  com- 

the  3d  list.  Upon  the  return  of  tlie  commissioners  of  mission  tnns. 
the  14th  list  to  London  in  November,  they  said  that  the  commiasiraen* 
effect  of  the  renewal  was  not  the  same  as  of  a  superse-  "^^'^^^^x  *?  **>• 

'■^  new  commis- 

deas.     They,  therefore,  attended   at  a  meeting   which  sionen. 


(a)  During  the  argument  it  ap-  on  the  7th  of  November,  when   Blank  warrants, 

peared  that  a  summons,  signed  in  one  of  the  commissioners  was  ab- 

blank  by  the  commissioners  be-  sent.   The  Lord  Chancellor  said, 

fore  they  quitted  London,  had  he  would  direct  inquiries  to  be 

been  filled  up  by  the  messenger  made  respecting   this  improper 

since   their  absence,  and  dated  act. 
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1829.        they  had  appointed   before  they  quitted  London,  and 
_        '        received  a  proof  of  debt,  and  audited  the  accounts,  and 

jajr  parte  ^    * 

Hill.         took  their  fees. 

This  petition  prayed  the  direction  of  the  Chancellor. 

The  SolicUor  General  and  Mr.  Montagu  for  the  peti- 
tion stated,  that  the  only  wish  of  the  assignees  was  to  act 
as  his  Lordship  might  direct,  and  that  the  3d  list  were 
wholly  neuter,  and  did  not  interfere. 

It  was  ordered  that  the  fees  received  by  the  14th  list 
should  be  refunded;  and  that  all  future  proceedings 
should  continue  before  the  3d  list;  and  that  all  the  acts 
done  by  the  14di  list,  on  the  day  when  they  met,  were  a 
nullity. 


V.  C.  Ex  parte  SPURR-  —  In  the  matter  of  SYKES. 

LiNc.  Inn, 

Nov.  30,  1  HE  commissioners  had  refused  to  allow  the  costs  of 

*^^^'  certain  actions,  which  appeared  to  them  to  have  been 

tion^'exo^t"  instituted  without  authority.    The  prayer  of  the  petition 

**hM^*d**"'  ^t  ^^  ^^^  ^^  petitioner  might  be  at  liberty  to  except 

pray  costs,  an  to  the  Said  taxation  of  the  said  three  bills  of  costs  and 

U  imide,  the  disbursements,  and  that  they  might  be  referred  to  one 

petition  pray,  ^^f  ^^  Masters   of  the  High   Court  of  Chancery  to 

ing  connrxna-  *-'  ^  -^ 

tion  of  the         tax  the  same,  and  that  his  Lordship  would  make  such 
retaxation,  may  Order  in  the  premises  as  to  his  Lordship  might  seem 

pray  the  coats       ^^^ 
of  the  original 

pctiUon.  His  Honor  the.  Vice-Chanoellor  referred  it  to  the 

Master  to  tax  the  bill. 

lliis  was  a  petition  to  confirm  the  certificate  on  retaxa- 
tion, and  prajdng  for  costs,  including  the  costs  of  the 
original  petition. 
6 
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Mr.  Base  for  the  petition.  1829. 


Mr.  Knight  and  Mr.  Montagu  contra :  —  Spras. 

After  the  other  questions  are  settied,  the  only  re-  '"  t*'®^"?***^ 
maining  question  is  as  to  the  costs  of  the  original  peti-  Sticks. 
tion,  upon  which  the  rule  is,  first,  that  costs  cannot  be 
idlowed,  unless  prayed;  ex  parte  Atkinsonj  Buck.  215, 
where  the  Vice-Chancellor  says :  "  The  general  rule  in 
bankruptcy  is,  that  you  cannot  have  costs  unless  you 
pray  them.''  By  this  rule  the  practice  of  the  Court  has 
invariably  been  regulated.  Secondly,  costs  are  never 
given  against  a  decision  of  the  commissioners.  If,  indeed, 
the  commissioners  refuse  to  act,  then  costs  may  be  paid 
out  of  the  estate ;  ex  parte  Fiske^  1  Mont,  if  Mac.  93. 
But,  in  the  present  case,  the  commissioners  acted  and 
decided  after  deliberation ;  and,  with  a  knowledge  of  the 
practice  of  the  Court,  the  petition  is  firamed,  without 
asking  costs. 

The  Vice-Chancellob  :  —  As  costs  are  prayed  in 
the  last  petition,  I  see  no  reason  why  the  petitioner 
should  not  have  costs. 

Ordered  acoordingly. 


Ex  parte  D AINTRY.  —  In  the  matter  of  B  AYLEY.         V.  C. 

Lino.  Inn, 

Petition  by  a  mortgagee,  praying  that  he  might  be     '^^^^^^^ 

entitied  to  certain  fixtures.     It  was  an  appeal  from  the 

rr»i       In  general,  costs 

commissioners.     The  petition  did  not  pray  costs.     1  he  cannot  be  ai- 

Vioe-ChanceUor  referred  it  to  the  commissioners  to  l^^to^pfa^Sg 

enquire  and  certify  whether   they  were  fixtures,  and  «»to- 
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1830.        reserved  costs.     The  commissioners  certified  in  favour 
'  of  the  petition. 

Ex  parte  *  .  .  ,  .  /,  . 

Daintry.  a  new  petition  was  presented,  praying  a  confirmation 

In  the^  matter  ^f  ^^  certificate,  but  did  not  pray  costs. 

Bayley. 

The  Vice-Chancellor  :  —  As  the  petition  does  not 
pray  costs,  the  petitioner  cannot  have  the  costs  of  the 
inquiry,  or  of  the  petition  to  confirm  the  certificate. 


y  Q  Ex  parte  H AR WOOD.—  In  the  matter  of  TERRY. 

LiNc.  Inn, 

May  25,      1  HIS  was  a  petition  for  a  new  trial. 
1830. 

An  application         j^jy,  ^^g^  and  Mr.  Mofitaou  moved  that  an  application 

for  the  Judge's         .  ,  t      .     ,       ^      ,. 

notes,  on  a  peti-  might  be  made  to  the  judge  for  his  notes. 

tion  for  a  new 
trial,  is  a  motion 

of  course.  I^|.^  Pepys  and  Mr.  Knight  opposed  this  motion,  upon 

^  the  ground  that  a  primd  facie  case  ought  to  be  esta- 

y/jr^i/^^^  "iy  blished  to  warrant  the  application. 

^e^e  /^.  M^*  -Bwe:  —  It  is  settled   that  this  is  a  motion  of 

course.  The  question  was  some  time  since  agitated 
before  the  Lord  Chancellor,  who  said,  that  as  there  was 
a  petition  for  a  new  trial  presented,  he  should  trust  to 
the  representation  of  counsel,  without  having  the  time 
of  the  Court  twice  occupied  in  discussing  the  merits. 

The  Vice-Chancellor  was  of  opinion,  that  as  there 
was  a  petition  in  bankruptcy  in  Court,  the  application 
might  be  made,  upon  the  responsibility  of  counsel,  as  a 
matter  of  course^  without  any  statement  of  the  merits. 
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Ex  parte  HILL.  —  In  the  matter  of  ARNOTT.  y.  C. 

-^  LiNC.  Inn. 

X  ETITION  to  restrain  the  bankrupt  from  proceeding    March  29, 
at  law  to  dispute  the  validity  of  the  commissiony  in  which,        1830. 
it  was  alleged,  he  had  acquiesced,  by  having  applied  tori^traiDa^ 
for  his  protection^  and  having  agreed  with  the  assignees  ^'^^J^'  ^^*™ 
to  purchase  his  estates,  of  which  they  were  possessed  as  law  to  super- 

aede  the  com- 

assignees.  miarion. 

What  amounta 
to  an  acqui- 

Mr.  Knight  and  Mr.  Koe  for  the  assignees.  eaoence? 

Mr.  Bose  and  Mr.  Montagu  for  the  bankrupt : —  //>v 

The  only  remedy  is  by  bill :  a  petition  does  not  \v^.//7tr^/^^^'^' 
There  are  certainly  cases  to  the  contrary  (a) ;  but  the/^^^^e^t^ ^J 
law  was  settled,  upon  a  review  of  all  the  cases,  by  Lord 
Eldon,  in  ex  parte  Glossop,  2G.ifJ.  268.  In  ex  parte 
Ijeighy  2G.  SfJ.  332,  it  was  indeed  held  that  a  petition 
was  the  proper  remedy ;  but  there  the  case  of  ex  parte 
Glossopj  which,  probably,  had  not  then  been  reported, 
was  overlooked.  Admitting,  however,  that  ex  parte 
Leigh  is  to  be  considered  an  authority,  it  must  not  be 
assumed  as  a  general  authority,  but  limited  to  the  par- 
ticular case,  in  which  it  appeared  that  the  bankrupt  had, 
again  and  again,  availed  himself  of  the  jurisdiction,  and 
had  presented  petitions  upon  the  ground  of  the  validity 
of  the  commission. 

But  assuming  that  a  petition  will  lie,  there  has  not 
been  any  acquiescence.  It  has  been  repeatedly  deter- 
mined, that  claiming  a  protection,  by  which  a  person 
who  is  bereft  of  property  to  pay  his  debts  is  protected 


(a)  Ex  parte  Grant,  Buck.  90.    Kirkpatrick  v.  Detmet,  1  Sim*  ^ 
Stu.  408.     IG.^J.  300.     Ex  parte  Cutten,  1  G.iJ.517. 
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1830.        from  arrest  for  non-pa}niient,  is  not  an  acquiescence,  (a) 
Nor  is  his  agreement  to  buy,  that  is,  to  protect  his  pro- 

Esc  PQTtC 

Hill.        perty,  an  acquiescence.     In  Heane  v.  BogerSy  9  B.  Sf  C. 
In  the^  matter  ^^g^  j^  ^^  j^^jj^  ^^  ^^  bankrupt's  having  assisted  the 

A&NOTT.  assignees  in  the  sale  of  the  property,  and  the  surrender 
of  a  lease  by  the  bankrupt  to  the  lessee,  by  a  notice  in 
which  he  described  himself  as  a  bankrupt,  was  not  an 
estoppel. 

The  Vice-Chancellor  : — It  was  decided  in  ex  parte 
LeigJij  the  last  case  on  the  subject  which  came  before 
Lord  Eldoriy  that  the  Court  has  jurisdiction  on  petition. 
This  I  consider  to  be  settled.  The  acts  stated  do  not 
appear  to  me  to  amount  to  an  acquiescence. 

Petition  dismissed. 


V.  c.  ANONYMOUS. 

^^A^?y'   A   COMMISSION   had  issued  in  1822:    the  last 
1830.        dividend  was  in  1823.     The  bankrupt  applied  for  his 
The  right  to       allowance  under  the  present  statute. 

allowance  does 
not  apply  to 

diTidends  de-  Mr.  Pepys  for  the  petitioner. 

dared  before 
the  present 

sutute  came  Mr.  Bosc^  ccfnJtrd. 

into  operation. 

The  Vice-Chancellor  said,  that,  after  having  con- 
ferred with  the  Lord  Chancellor^  he  was  of  opinion  that 
the  right  to  an  allowance  under  the  6  G.  4.  c.  16.  s.  128. 
does  not  apply  to  dividends  declared  before  the  statute 
came  into  operation. 

(a)  Flower  v.  Herbert^  2  Vet,     Goldie  v.  Gunston,  4  Camp,  381. 
ten.  326.    Like  v,  Howe,  6  Esp.    Heane  v.  Rogers,  0  B.^C.  577. 
20.     Clark  V.  Clark,  6  Esp.  61. 
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Ex  parte  SMITH.  —  In  the  matter  of  WALKER.  y.  C- 

X  ETITION  to  stay  a  certificate,  on  the  ground  of   March  8o' 
the  commission  having  been  concerted.  1830. 

A  petition  to 

Mr.  Bose  and  Mr.  Knight  objected,  that  this  might  be  ^^  b^use 
a  good  reason  for  superseding  the  commission,  but  was  .***^^^?^^j^ 
no  reason  for  staying  the  certificate,  to  which  the  bank-  do«  not  lie. 
rupt  was  entitled,  as  the  petitioner  did  not  object  to  the 
validity  of  the  commission. 

Mr.  Home  and  Mr.  MonUzgu  for  the  petition : — 

The  petitioner  is  not  to  be  deprived  of  less  because 
he  might  have  asked  more. 

The  Court  will  not  allow  a  certificate  where,  when 
granted,  it  will  be  void ;  as  for  gaming^  or  bribery  ;  nor 
when  any  of  the  causes  exist  which,  after  its  allowancey 
would  invalidate  the  commission ;  nor  where  it  has  been 
obtained  by  the  bankrupt  having  committed  a  firaud  on 
the  Great  Seal.  Ex  parte  WiUiamsonj  2  Ves.  sen.  249. 
Ex  parte  Kennet,  1  Bosej  331. 

That  the  bankrupt  shall  remain  liable  to  the  commis- 
sion which  he  has  firaudulently  procured  to  be  issued,  and 
that  at  least  he  is  estopped  from  objecting  to  it,  is  quite 
consistent  with  this  application,  which  is  founded  upon 
the  maxim,  that  no  man  shall  take  advantage  of  his  own 
wrong. 

The  Vice-Chancellor  :  — As  the  petitioner  has  not 
petitioned  to  supersede,  he  does  not  object  to  the  vali- 
dity of  the  commission.  It  consequently  follows,  that 
the  bankrupt  cannot  be  deprived  of  his  certificate  on  the 
ground  that  the  commission  is  invalid. 

Dismissed  with  costs. 


^/^^/"^  ^y"^  ^^'- 
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V  C 
LiNC.  Inn,       ^  f^"^  LANE.  —  In  the  matter  of  FOWLER. 

March  29, 

1830.        J^j^  November  1812,  a  commission  issued  against  i^ou^/er 

mimoni^^     and  ^tWflll. 

a  bankrupt  who       \^  November  1815,  another  commission  issued  airainst 

has  not  paid  15«.  ^ 

in  the  pound  is   Fowkr  and  Green.     Under  this  commission  a  dividend 

^^%penS^     ^^  ^**  ^i^  '^^  ^®  pound  was  paid  on  Fowler^s  separate 
on  the  petition    estate ;  but  no  dividend  was  paid  on  the  joint  estate, 
summoned  to  In  June  1820,  Fowler  was  discharged  under  the  in- 

attend  the  com-       |        ^     ^ 
mittionen  as  a     solvent  act. 

witnen.  ji^  April  1823,   another  commission  issued  against 

.^^  ^^'  "  <?•  Fowler.    No  dividend  was  paid  under  this  commission. 
p    ^  .     ^    ^  Fowler  obtained  his  certificate  under  each  commission. 

^^^^         ^  In  August  1828,  a  fourth  commission  issued  against 

FwoUt. 


^.      /^_J2^  ^/i^)^,  Lcme^  a  solicitor,  was  summoned  to  attend  the  com- 

.  ^  missioners  under  the  fourth  commission,  to  be  examined 

w'         ^^  ^yZ^  *  witness;   and  he  presented  this  petition,  on  the 

/?/v  ground  that  the  commission  was  void  at  law,  praying 

(a'^iyCl  yfy^Z^.    ^^  ^g  commission  might  be  superseded,  or  that  the 

commissioners    might    be    restrained  fix)m   examining 
him. 

Mr.  Knight  and  Mr.  Montagu  for  the  petition :  — 
It  was  virtually  settled  in  Till  v.  Wilson,  1  B.  8f  C. 
684,  that  a  commission  against  an  uncertificated  bank- 
rupt is  a  nullity.  In  ex  parte  Bobinscny  1  Mont.  ^  Mac. 
44,  it  was  determined  that  a  certificated  bankrupt,  under 
a  second  commission,  where  15^.  has  not  been  paid, 
cannot  be  a  petitioning  creditor.  And,  in  a  late  case 
before  the  Court  of  Kong's  Bench,  arising  out  of  this 
bankruptcy,  it  was  decided,  that  a  third  commission 
against  a  trader  who  has  not  paid  \bs.  in  the  pound 
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under  a  second  commission,   is  void  at  law.     Fowler        1880. 

V.  Coster,  10  B.  §•  C.  427.  {a)  

The  only  qiiestion^  therefore,  is,  whether  a  witness         Lans. 
who   is    smnmoned   can    present   this    petition,    upon  '"  the  matter 
which  no  serious  doubt  can  be  entertained.     The  Court       Fowleb. 
will  not  permit  its  process  to  be  used  against  law  and 
justice.     In  Perkins  ▼.  Proctor,  2  WUs.  382,  in  an  action 
against  commissioners  for  a  commitment  under  an  ill^al 
commission,  the  Court  held  that  the  commissioners  were 
responsible.      The  Lord  Chief  Justice  said:  ^<  In  the 
case  at  bar  we  lay  the  superseding  the  commission  of 
bankruptcy  entirely  out  of  the  case,  as  if  it  had  never 

{a)  In  deUvering  the  judgment  recent  case,  ButU  v.  BUke  and 

of  the  Coort  of  Sling's  Bench,  in  another,  4  Price^  S40,  desired  the 

Fowler  ?•  Cotter^  Lord  TerUerden^  question  to  be  stated  in  a  spedal 

adverting  to  a  second  commission  verdict :  but  this  Court,  in  the 

against  an  uncertificated  bank-  late  case  of  Till  v.  Wilton^  7  B, 

nipt, said:  *^  The  opinions  which  ^  C  684,  upon  a  consideration 

have  been  given  in  other  cases  of  all  the  cases,  decided  that  a 

against  the  validity  at  law  of  such  second    commission    was   abso- 

a  commisnon  are  numerous,  and  lutely  void  at  law. 
of  the  highest  authority.    Lord        **  We  see  no  reason  to  dq>art 

HardwickCf  in  the  case  ex  parte  from  that  decision;  and  we  con- 

Pnmdfoot,    1   Atk.  2S5:     Lord  nder,   that   by  the    authorities 

Ratfyn,  in  ex  parte  Brown^  2  Vet.  above  referred  to,  it  is  fully  set- 

jun.  67 :  Lord  Eldon^  in  several  tied  that  the  Lord  Chancellor  has 

subsequent  cases,  15  Vet.  114;  no  power,  under  the  bankrupt 

15  Vet.  543;  16  Vet.  236.  473;  statutes,  to  issue  a  commission 

1  Rote^  156.  285;  2  Rote^  172.  for  the  purpose  of  distributing 

51 9,  have  all  stated,  that  a  second  e£fecu  which  are  already  vested 

commission,  before  a  certificate  in  assignees  under  a  prior  conn 

was  obtained  under  a  first,  was  mission,  and  that  such  commis- 

▼oid  at  law.    Jx>rd  Thtarlow  ap-  non  is  not  merely  nugatory,  but 

pears  to  have  been  of  a  different  void. 

opimon,  ex  parte  HolBnguforth,        '*'  A  third  commission  against 

9th  Februaiy  1 793,  Co.  B.L.  501 ;  one  whose  effects  have  not  paid 

and  Lord  Chief  Baron  Thornton  15i.  in  the  pound  appears  to  us 

and  the  Court  of  Exchequer,  in  a  to  be  equally  void." 
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1830.       been  superseded  at  all.    The  commissioners  had  no  mor^ 

power  to  act  under  the  commission  of  bankrupt  against 

£,^\|^  GoodaU,  who  was  a  victualler,  than  if  he  had  been  a 
In  the  matter  divine,  a  lawyer,  or  a  physician.  Although  it  may  be 
FowLSB.  thought  hard  to  adjudge  a  man  a  trespasser  in  a  case 
heretofore  doubtful,  yet  the  law  cannot  bend  to  parti- 
cular cases ;  and  it  is  more  for  the  general  utility  to  sufier 
particular  hard  cases,  than  to  give  usurped  authority  any 
effect  at  all ;  the  hardship  of  particular  cases  is  thereby 
most  amply  compensated  to  the  public.'' 

This  Court,  therefore,  will  not  expose  the  commis- 
sioners to  this  peril,  or  a  witness  to  the  vexation  of  being 
sent  to  Newgate,  and  resorting  to  an  action  for  redress, 
fiir  the  violation  of  the  law  under  a  commission,  which 
the  Lord  Chancellor  had  no  power  to  issue,  and  which, 
had  he  known  all  the  circumstances,  he  never  would  have 
issued. 

Mr.  BosBf  contrdy  contended^  that  a  petition  to  super- 
sede could  not  be  maintained  by  a  mere  witness. 

The  Vice-Chancellor  : — I  have  no  alternative,  as 
the  oonmiission  is  void  at  law.  Can  I  permit  it  to  stand  ? 
Can  I  call  upon  the  commissioners  to  act,  or  permit 
them  or  the  party  to  be  harassed?  As  the  assignees 
under  the  former  commission,  and  the  bankrupt's  repre- 
sentatives, have  been  served^  this  commission  must  be 
superseded,  (a) 

(a)  Ex  parte  Alexander^  May  9,  under  a  second  commission,  under 

1851.  The  Vice-Chancellor  super-  which  fifteen  shillings  had  not 

seded  a  third  commission  upon  been  paid, 
the  application  of  the  assignees 
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Ex  parte  MOENS.  —  In  the  matter  of  MAIDEN.  V.  C. 

LiNc.  Inn, 

A  CREDITOR,  resident  at  Rio  de  Janeiro,  for  the       ^^cc.  8, 

1829 
purpose  of  proving  his  debt,  made  an  affidavit  in  the  usual  . 

form,  and  swotn  before  <<  Alexander  John  Heaiherly  Esq.,  prove  a  foreign 

His  Britannic  Majesty's  Vice  Consul  at  Rio  de  Janeiro,"  ^^"ty*^ 

and  certified  by  the  consular  seal.     This  petition,  by  the  ^^^^*7* 

agent  in  London,  prayed  that  the  affidavit  might  be  ^  ^         #  >^   ■?  v 
received  by  the  commissioners.  / 

Mr.  Pepys  for  the  petition : — 

Although  the  bankrupt  act  (a)  requires  that  the 
affidavit  shall  be  sworn  before  a  magistrate,  and  attested 
by  a  notary  public,  British  minister  or  consul ;  yet  by  the 
6  Geo.  4.  c.  87.  s.  20,  which  passed  after  the  bankrupt 
act,  it  is  enacted,  <<  that  it  shall  be  lawful  for  any  and 
every  consul  general  or  consul  to  administer,  at  any 
fi»reign  port  or  place,  any  oath,  or  take  any  affidavit  of 
any  person  or  persons  whomsoever,  and  also  to  do  and 
perform,  at  such  foreign  port  or  place,  all  and  every 
notarial  act  which  any  notary  public  could  or  might  be 
required  and  is  by  law  empowered  to  do  within  the 
United  Kingdom  of  Great  Britain  and  Ireland ;  and 
every  such  oath,  affidavit,  and  every  such  notarial  act, 
administered,  sworn,  had,  or  done  by  or  before  such 
ocmsul  general  or  consul,  shall  be  as  good,  valid,  and 
effectual,  and  shall  be  of  like  force  and  effisct,  to  all 
intents  and  purposes,  as  if  any  such  oath  or  affidavit  or 
notarial  act  respectively  had  been  administered,  sworn. 


(a)  6  G.  4.  c.  16.  s.  46.    If  a  such  creditor  shall  be  residing, 

creditor  ^  shall  live  out  of  £ng-  and  attested  by  a  notary  public^ 

land,"  he  may  prove,  ^  by  affidavit  British  minister  or  consul." 
sworn  before  a  magistrate  where 
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1829.        affirmed,  had,  or  done  before  any  justice  of  the  peace  or 

— —        notary  public   in   any  part  of  the  kingdom  of  Great 

Ex  parte      Britain  or  Ireland,  or  before  any  other  legal  or  competent 

In  the  matter  authority  of  the   like   nature."      If  this  act  were  not 

Maiden,      applicable  to  this  case  it  would  be  nugatory ;  and  since 

the  act  has  passed,  affidavits  so  sworn  are  the  foundation 

of  proceedings  in  all  courts  of  equity,  and  must  extend 

to  proceedings  before  commissioners  of  bankrupts. 

Mr.  Montagu  contra : — 

The  only  effect  of  the  6  G.  4.  c.  87.  s.  20.  is  to  enable  a 
consul  to  act  as  a  magistrate  so  as  to  receive  an  affidavit ; 
and  assuming  that  a  magistrate  is  for  this  purpose  a 
master  in  Chancery,  before  whom  the  affidavit  must  be 
sworn  in  bankruptcy,  and  assuming  that  a  vice  consul 
is  a  consul  within  the  meaning  of  this  act,  the  oath  has 
not  been  verified,  as  required  by  the  bankrupt  act,  by  a 
notary ;  which,  although  not  required  in  ordinary  pro- 
ceedings before  the  Court  of  Chancery,  where  peijury 
would  instantly  be  detected,  is  of  great  importance  in 
bankruptcy,  where  the  small  stake  may  not  be  a  suf- 
ficient object  to  induce  any  enquiry  that  may  lead  to 
detection,  and  where  the  nature  of  the  proceeding  re- 
quires every  check  to  prevent  imposition. 

The  Vice-Chancellor  was  of  opinion  that  the 
affidavit  could  not  be  received,  and  dismissed  the 
petition. 
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Ex  parie  CHESTER.  —  In  the  matter  of  Y ATE&  V.  C. 

A  Jtdy  29, 

/IN  order  was  made  on  the  1st  of  July,  to  refer  an        1880. 

affidavit  for  scandal  and  impertinence :  the  report  was  ^^^^  ^^'  ®^ 

not  obtamed  m  fourteen  days.     The  question  was,  whe-  do««  not  apply 

ther  the  order  was  to  be  considered  as  abandoned  under  hink!^!^. 
the  12th  of  the  new  orders,  (a) 

Mr.  Whiimarsh  contended  that  the  new  order  applied. 
Mr.  Jacob  conird. 

The  Vice-Chancellor  :  —  The  new  order  does  not 
apply.     Let  the  roaster  proceed. 


y£  C^0j^/ 


Ex  parte  FAIRLIE  and  others.  —  In  the  matter  of       V.  C. 

JOHN  CHRISTIE,  ROBERT  CHRISTIE,  and    Linc.  Inn, 

JOHN  STEWART.  J^-  ^3, 

1880. 

In  February  1826,  Boberi  Christie j  one  of  the  bank-  Where  parties 
rupts,  deposited  with  the  petitioners,  by  way  of  equitable  jointly,  and 
mortgage,  the  tide  deeds  of  certain  real  estates,  part  of  ^^jb*°  *i,^h 

they  promise,  on 

(tf)  The  order  is  as  follows : —    order  shall  be  considered  as  aban-     ®™^"^»  jointly 
^  '  ^  and  sererally  to 

^  When  any  order  is  made  for    doned,  unless  the  party  obtaining  pay,  no  demand 

referring  an  answer  for  insuffici-    the  order  shall  procure  the  mas-  "  necessary  m 
%         -     .  .  ...  r_  .  .      order  to  entitle 

ency»  or  for  refemng  an  answer    ter's  report  withm  a  fortnight  the  creditor  to 

or  other  pleading  or  matter  de-    after  the  date  of  such  order,  or,  proceed  seve- 
pending   before  the  Court  for    &c."  "^^Zt^" 

scandal    or    impertinence,    the  trhere  it  was 

expressly  sti- 
pulated by  three  partners,  that  until  a  demand  was  made,  an  existing  debt  should  remain 
a  joint  debt,  and  no  demiand  was  made  previously  to  the  bankruptcy  :  Held,  tliat  the  debt 
was  provcable  agamst  the  joint  estate,  bat  not  against  the  separate  estates  of  the  three. 

Vol.  I.  c 

6  ^ 4^/ 
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1830.        his  separate  property,  as  a  securi^  for  the  payment  of 

various  bills  which  had  been  or  were  about  to  be  ac- 

Fairlie       cepted  by  the  petitioners,  for  the  accommodation  of  the 

and  others,     bankrupts  firm.      In  November  1826,   the  bankrupts 

In  the  matter  *^  j         j 

of  being  desirous  to  have  these  acceptances  renewed,  and 

a^iofthm.  ^^^S  ®^  largely  indebted  to  the  petitioners,  upon 
a  balance  of  account,  Robert  Christie  executed  a  legal 
conveyance  to  the  petitioners  of  the  real  estates  before 
mentioned,  upon  trust  that  they  should,  when  they 
thought  proper,  sell  the  same,  and,  after  payment  of 
costs  and  expences,  repay  themselves  the  joint  debt  then 
owing,  and  any  additional  debt  that  might  accrue  in 
their  transactions  with  the  petitioners. 

The  deed  of  conveyance  also  contained  a  covenant  to 
the  eflFect  following :  "  And  the  said  John  Christie, 
Bobert  Christie,  and  John  Stewart,  for  themselves,  their 
heirs,  executors,  and  administrators,  and  each  of  them 
severally,  separately,  and  apart  from  the  other  and 
others  of  them,  did,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant,  promise,  and  agree  with 
the  petitioners,  their  executors,  administrators,  and 
assigns,  and  also  with  each  of  them  separately,  his  ex- 
ecutors and  administrators,  that  they  the  said  John  and 
Sobert  Christie  and  John  Stewart,  their  heirs,  executors^ 
or  administrators,  or  some  or  one  of  them,  should  and 
would,  on  demand,  well  and  truly  pay  or  cause  to  be  paid 
to  the  petitioners,  as  such  partners,  or  the  survivors  or 
survivor  of  them,  his  or  their  executors,  administrators, 
or  assigns,  and  also  to  each  of  them  individually,  all  and 
every  sum  and  suras  of  money,  loss,  costs,  charges^ 
damages,  and  expences  for  which  provision  was  in  part 
made  by  the  trusts  therein-before  declared,  and  according 
to  the  true  intent  and  meaning  of  the  same  trusts,  but 
any  debt  existing. previous  to  such  demand  should  be 
and  remain  a  debt  in  like  manner  as  if  no  covenant 
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had  been  entered  into  for  payment  thereof,  such  cove-        1880. 
nant  being  intended  only  as  an  additional  or  collateral 


security/'  Fa^^ 

The  petition,  after  detailing  these  facts,  stated  the  j  *"^  othcn. 
bankruptcy  in  December  1827,  and  that  the  petitioners  of 

had  proved  the  balance  due  to  them  as  a  joint  debt ;  and  Sh€« 
but  being  advised  that  they  were  entided  under  the  said 
covenant  to  be  considered  as  joint  or  separate  creditors, 
they  now  prayed  that  their  proof  against  the  joint  estate 
might  be  expunged,  and  that  they  might  be  permitted 
to  prove  against  the  separate  estates  of  the  bankrupts. 

It  was  stated  in  the  petition,  that  an  actual  demand, 
under  the  covenant,  had  not  been  made  previously  to 
the  bankruptcy. 

Mr.  Home  and  Mr.  Knight  for  the  petitioners :  — 
Without  enquiring  into  the  general  law  as  to  the 
neoessi^  of  notice,  no  notice  was  necessary  in  this  par- 
ticular case,  as  the  sureties  were  themselves  partners, 
and  knew  when  their  separate  liability  attached,  lliere 
was  a  debt  independent  of  demand ;  and  the  partners 
oonld  not  individually  require  a  notice  which  it  was  not 
necessary  to  give  to  the  firm. 

Mr.  Pqi^s^  Mr.  jKom,  and  Mr.  Montagu  for  the 
respondents :  — 

The  debt  is  joint,  with  a  separate  securi^  from 
Bobert  Chruiiej  and  a  covenant  of  the  three  severally 
to  supply  any  deficiency,  on  demand ;  but  no  demand 
was  made  before  the  bankruptcy;  and  it  has  long 
been  setded  and  has  recendy  been  confirmed,  that 
although,  upon  a  debt  payable  by  a  principal,  on 
demand,  no  demand  is  necessary  to  entitle  the  creditor 
to  maintain  an  action,  yet  that  as  against  a  surety  a 
demand  is  necessary.     With  respect  to  the  joint  debt, 
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1 830.  therefore,  due  from  the  three  principals,  J.  and  i2.  ChrUHe 

and  Stewart,  it  may  be  admitted  that  no  demand  was 

Pairlik  necessary;  but,  as  in  their  sepai*ate  characters  under  the 

and  others,  covenant,  they  could  only  become  liable  as  sureties,  that 

of  liabili^  could  not  attach  unless  a  demand  was  made  upon 

and  othere.  ®^^  ®^  ^^^"^  before  the  bankruptcy,  Birks  v.  Trippet^ 
1  SaunderSy  31 ;  in  the  last  edition  of  which  case  there  is 
a  note  containing  a  long  series  of  cases  in  confirmation 
of  this  doctrine.  In  RumbaU  v.  Ball,  10  Modem.  38, 
which  was  an  action  of  debt,  on  a  promise  to  !pay  on 
demand,  the  court  held  that  a  demand  was  not  neces* 
sary,  because  it  was  not  a  debt  arising  upon  the  per- 
formance of  any  condition,  but  a  debt  precedent  to  the 
demand.  In  Clayton  v.  Gosling,  5  B.  Sf  C.  360,  which 
was  an  action  on  a  note  as  follows  :  ^^  On  having  twelve 
months  notice,  we  joindy  and  separately  promise  to  pay 
Mr.  (J.  Clayton,  or  order,  two  hundred  pounds  for  value 
received,  with  lawful  interest :"  it  was  held,  that  the  debt 
was  proveable,  although  no  notice  was  given,  because 
the  note  was  expressed  to  be  for  value  received,  which 
was  an  acknowledgment  of  a  debt  due.  And  in  JRowe 
V.  Young,  2  Bligh,  465,  Bayley,  J.,  laid  down  the  fol- 
lowing rule :  **  When  a  man  engages  to  pay  upon 
demand  what  is  to  be  considered  his  own  debt,  he  is 
liable  to  be  sued  upon  that  engagement  without  any 
previous  demand ;  and  a  tender  or  readiness  to  pay  must 
come  by  way  of  defence  from  the  defendant :  but  if  he 
engage  to  pay  upon  demand  what  was  not  his  debt — 
what  he  is  under  no  obligation  to  pay — what  but  for  such 
engagement  he  would  never  be  liable  to  pay  to  any  one, 
a  demand  is  essential,  and  part  of  the  plaintifPs  tide."  (a) 
That  a  member  of  a  firm  is,  in  his  separate  capacity, 
only  sure^  for  the  joint  debt,  appears  from  ex  parte 


(c)  See  the  note  at  the  end  of  Rowe  v.  Yovng,  Bligh*s  Reports. 
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Peacock,  2  G.^J.  27,  in  which  it  was  decided,  that        18S0. 

s  joint  creditor,  having  a  separate  security  from  one  of        ""— 

the  firm,  may  prove  against  the  joint  estate  without       VaS^ 

a  previous  sale  of  the  separate  security.      The  Lord  ,  *°^  others. 
^t  11  1         . 1  r»^  In  the  matter 

Chancellor  expressly  said :    <^  The  separate  estate  can  of 

only  be^considered  as  surety  for  the  joint  estate."  ^H*'dtf '* 

The  Vice-Chancellor  :  —  It  appears  to  me,  from 
the  words  of  the  covenant,  that  it  was  intended  by  the 
parties  that  an  actual  demand  should  be  made.  Some 
distinct  act  was  necessary  to  create  a  separate  debt;  and 
the  parties  stipulated  that  it  should  be  on  demand.  It 
would  be  an  extremely  forced  construction  to  hold  that 
the  transactions  between  the  parties  are  equivalent  to 
a  demand. 

Petition  dismissed  with  costs. 

From  this  decision  an  appeal  was  presented  to  the 
Lord  Chancellor. 

The  Sotigitor  General,  Mr.  Home,  and  Mr.  Knight,        L.  C. 
finr  the  petition  of  appeal,  contended  that  the  bankruptcy    West-  HaK, 
rendered  an  actual  demand  unnecessary,  and  that  the       ^   ' 
parties,  from  the  nature  of  their  transactions,  knew  when 
their  separate  liability  attached*   They  further  contended 
that  the  transactions  between  the  parties  amounted  to 
a  demand. 

Mr.  Pepys,  Mr.  Bose,  and  Mr.  Montagu,  for  the 
^respondents* 

The  Lord  Chancellor  : —  In  this  case  the  question      May  8. 
entirely  depends  on  the  construction  of  the  covenant 
in  the  deed  of  November  1826.    J.  and  22.  Christie 
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18S0.       And  Co.  were  indebted  to  Bonham  and  Co.     BofAam 
and  Co.  agreed  to  accept  bills,  to  be  discounted  by  the 
Fairlie      bankers.     Property  belonging  to  22.  CkrittU  was  con- 
In  the  matter  ^^7^9  ^  secure  in  part  the  eidsting  debt  and  damages, 
of  and  any  future  debt.   In  the  deed  the  covenant  on  which 

and  othen.  the  present  question  depends  is  as  follows:  <<  and  the  said 
John  and  Robert  Christie  and  John  Stewart  did  thereby, 
for  themselves,  their  heirs,  executors,  and  administrators, 
and  each  of  them  severally,  separately,  and  apart  from  the 
other  and  others  of  them,  did  thereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant,  promise, 
and  agree  with  Fairlie  and  Co.,  their  executors,  admi* 
tiistrators,  and  assigns,  and  also  with  each  of  them 
separately,  his  executors  and  administrators^  that  they 
the  said  John  and  Robert  Christie  and  John  Stewart,  their 
heirs,  executors,  or  administrators,  or  some  or  one  of 
them,  should  and  would,  on  demand,  well  and  truly  pay 
or  cause  to  be  paid  to  Fairlie  and  Co.  as  such  partners, 
or  the  survivors  or  survivor  of  them,  his  or  their  exe- 
cutors, administrators,  or  assigns,  and  also  to  each  of 
them  individually,  all  and  every  sum  and  sums  of  money, 
loss,  costs,  charges,  damages,  and  expences  for  which 
provision  was  in  part  made  by  the  trusts  therein--before 
declared,  and  according  to  the  true  intent  and  meaning 
of  the  same  trusts." 

It  seems  to  be  admitted,  that  if  no  alteration  had  been 
made  by  the  covenant,  or  if  it  had  been  a  joint  covenant 
<<  that  they  should  and  would,  on  demand,  well  and  truly 
pay  or  cause  to  be  paid  any  debt  that  might  be  due  to 
the  firm,"  under  such  circumstances  an  actual  demand 
would  not  have  been  necessary.  But  it  is  contended, 
that,  in  consequence  of  the  separate  liability  which  was 
created  by  this  covenant,  an  actual  demand  would  be 
necessary  before  an  action  could  be  brought  under  the 
covenant.     This  must  depend  upon  the  meaning  of  the 


\ 
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paitiesy  which  can  be  correctly  ascertained  only  by  refer-        18S0. 

ence  to  the  whole  of  the  covenant.     It  proceeds  in  this         """" 

way :  ^^  but  any  debt  existing  previous  to  such  demand       Fairux 

should  be  and  remain  a  debt  in  like  manner  as  if  no  *  ^^  <^^^ 

Id  the  matter 

covenant  had  been  entered  into  for  payment  thereof,  of 

such  covenant  being  intended  only  as  an  additional  or  andoSi. 
collateral  security."  The  expression,  ^^  any  debt  exist- 
ing previous  to  such  demand,"  would  seem  of  itself  to 
import  an  actual  demand ;  but  it  does  not  stop  there ; 
the  words  are :  ^^  any  debt  existing  previous  to  such 
demand  should  be  and  remain  a  debt  in  like  manner, 
as  if  no  covenant  had  been  entered  into  for  payment 
thereof."  From  this  it  appears  that  an  alteration  was  to 
be  effected  in  the  situation  and  liabili^  of  the  parties 
by  the  demand,  which  must  of  course,  therefore,  mean 
an  actual  demand.  I  am  of  opinion,  then,  that  the 
debt  continued  a  joint  debt,  in  its  original  form,  until 
an  actual  demand  was  made,  and  then,  upon  that 
actual  demand  being  made,  it  became  a  debt  under  the 
covenant. 

If  this  be  the  true  construction  of  the  covenant,  the 
next  question  is,  has  there  or  has  there  not,  in  this 
instance,  been  any  actual  demand  ?  It  was  argued  at 
the  bar,  that,  supposing  this  construction  of  the  covenant 
to  be  the  correct  construction,  an  actual  demand  had 
been  made.  It  does  not  however  appear  to  me,  con- 
sistent with  the  iacts  which  were  stated,  and  which 
are  contained  in  the  petition,  and  verified  by  affidavits, 
that  the  transactions  did  amount  to  an  actual  demand. 
The  parties  had  an  absolute  power  to  sell  the  property, 
whenever  they  thought  right  to  do  so,  for  the  purpose  of 
liquidating  their  debt.  The  accounts  were  stated  between 
them;  the  property  was  sold ;  the  produce  was  deducted 
from  the  debt,  and  the  balance  remained  due.  There 
was  no  demand  of  the  original  sum ;  there  was  no  demand 

c  4 
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1830.  of  the  balance.     I  think  that  tlie  judgment  must  be 

w,       ^  affirmed,  with  costs. 

jSx  parte 
Fairlie 

In'thc^^mattcr       '^^^  LoRD  CHANCELLOR  afterwards  stated   that  it 

of  was  a  fit  case  for  argument,  and  dismissed  the  petition, 
Ch&istie 

and  otben.  without  costs. 


L.  C.  -E*  tx«rU  HENCLIFFE.— In  the  matter  of 

Jb^SO,  .  HORWOOD. 

1830.  . 

Conflnoation  of  ThIS  was  an  appeal  from  the  decision  of  the  Vice- 

ex  parte  HoT'  *  * 

wood,  1  MonL     Chancellor,   in  ex  parte  HortooocL    1  Mont.  Sr  Maccu 

169. 

Mr.  Montagu^  for  the  petition. 
Mr.  22o«e,  contra. 

Lord  Chancellor:  —  He  is  trustee  for  the  wife^ 
and  for  the  daughter.  He  is  not  in  possession  with  the 
consent  of  the  real  owner.  He  is  the  real  owner,  but 
only  as  trustee.  He  is  l^al  ownerlby  assignment  of 
the  trust.  He  has  the  interest  in  the  life  of  his  wife^ 
but  the  interest  of  the  daughter  cannot  be  affected  by 
the  bankruptcy.  The  order  of  the  Vice-Chancellor 
must  be  affirmed,  with  costs. 


^/^i  &>n./y>^:2y  -^  v/<^^ 
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Ex  parte  PERFECT  and   others In  the  matter       V.  C. 

of  NEVILLE  and    SON  and  in  the  matter  of  Lmc.  lira, 
BOWES.  ^"i^"' 

T^T  The  indorite  af    r' * 

JMEVILLE  and  Son  were  manu&cturers,  and  W.  Ne^  a  biu  has^a  lien 
viUe^  one  of  the  firm,  was  a  bleacher.  dqpodtedwith 

Bowes  sent  linen  yarn  to  W.  NeviUe  to  be  bleached.  *^*  ^27**  ■■ 
Bowes  drew  two  bills  upon  W.  Nevilkj  which  he  accepted^     ^     \  y 
and  it  was  agreed  that  he  should  hold  the  yam  as  security         r?v^^^>^ 
a^nst  die  bills.     The  yam  was  invoiced  to  W.  NeviUe^  ^  y^^u^^te  /^^ 
and  the  bills  were  expressed  to  be  for  value  received  in 
yam.  *"" 

The  petitioners  were  the  bankers  of  Bowes^  who  in<- 
dorsed  the  bills  to  them.  The  bills  were  dishonoured. 
NeviUe  and  Son  and  Bowes  became  bankrupts.  Bowes 
was  indebted  to  the  petitioners,  on  his  banking  account^ 
beyond  the  amount  of  the  bills.  The  yams  were  pos- 
sessed by  the  assignees  of  NevtOe, 

The  petitioners  prayed  that  the  yams  might  be  sold, 
and  the  proceeds  applied  in  payment  of  the  amount  due 
6n  the  bills ;  and  that  the  petitioners  might  prove  for  ^ 

the  deficiency,  if  any,  against  the  estate  of  Bowes  and 
W.  JfeoiOe: 

Mr.  Bose  and  Mr.  Whitmarshj  for  the  petitioners, 
cited  ex  parte  Waring^  19  Ves.  350,  2  Bosej  182,  and 
MwUagtfn  Annual  Digest,  note  3  A.,  51 ;  2G.8fJ.  404, 
Bxid  ex  parte  Parr,  Buck,  19}. 

Mr.  Home,  for  the  assignees  of  Bowes,  contended,  that 
the  petitioners  having  taken  the  bills  without  notice  of 
any  agreement  between  Bowes  and  Neville  about  the 
yams  being  held  as  security,  they  could  not  have  the 
benefit  of  that  agreement ;  and  that  if  a  collateral  agree- 
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1830.  ment  between  drawer  and  acceptor  was  to  enure  Jbr  the 

benefit  of  a  holder  not  privy  to  it,  it  must  equally  follow 

Peefect  ^^  the  holder  might  have  such  a  collateral  agreement 

and  otben.  ^^  ^p  againgt  him,  which  would  be  contrary  to  all  the 

of  law  as  to  bills  of  exchange. 

NSVILLB 

and  ochert. 

'M.T.Jaoobf  for  the  assHgneesot  NeviUe  and  Son,  con- 
tended that  it  ought  to  be  ascertained  whether  the  yams 
were  not  in  Neville^  reputed  ownership;  the  invoices 
and  the  bills  purporting  to  be  made  as  if  there  had  been 
a  sale  to  Nevilkj  and  not  as  if  the  yams  were  sent  for 
bleaching,  and  as  a  securi^  only.  And  if  the  case  of  ex 
parte  Waring  were  to  be  followed,  and  applied  to  the 
present  case,  the  petitioners  could  not  prove  for  the 
deficiency  against  NeviUetf  estate,  if  they  took  the  whole 
proceeds  of  the  yams.  The  primary  purpose  of  the 
deposit  was  to  indemnify  the  Nevilles^  and  the  yams 
could  not  be  taken  from  them  till  they  were  completely 
indemnified.  If  Nevilles*  estate  had  paid  dividends  on  the 
bills,  they  would  be  entitled  to  reimburse  themselves  out 
of  the  proceeds.  The  principle  of  ex  parte  Waring  was, 
that  the  party  depositing  was  to  be  cleared  £com  all 
liability;  and  it  would  be  inoondstent  with  this  to 
apply  the  yams  to  the  pajrment  of  the  bill-holders  in 
the  first  instance,  leaving  NevUles*  estate  subject  to  a 
proof  for  the  deficiency. 

The  Vice-Chancellor  thought  the  case  was  governed 
by  ex  parte  Waring  and  ex  parte  Parr;  and  he  thought 
the  meaning  of  ex  parte  Waring  was,  that  the  deposi- 
taries were  to  be  indemnified,  but  that  they  were  to  be 
indemnified  by  applying  the  proceeds  of  the  securi^  in 
payment  of  the  bills  as  far  as  they  would  go,  and  that 
the  holders  were  entitled  to  prove  against  both  estates 
for  the  d^ciency,  if  any;  and  His  Honor  made  the 
order  as  prayed. 


I 
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ExparteThe  LANCASTER  CAl^L  COMPANY.       V.  C. 
—  In  the  matter  of  DILWORTH,  ARTHING-  ^^■J^;^*'' 
TON,  and  BIRKETT.  \^ 

Ay    By   Snd    Cy 

1  HE  petition  of  ^<  The  Company  of  Proprietors  of  the  in  e^MrtiMr. 
Lancaster  Canal  Navigation"  stated,  that,  by  an  act  of  ^^^^J^^?" 
parliament  of  the  32d  of  Geo*  3.,  for  making  and  main-*  "uren  of  a 
taining  a  navigable  canal  in  the  coun^  of  Lancaster,  and  executed  •' 
certain  persons  therein  named,  their  representatives  and  ^^^^  ^^ 
successors,  were  incorporated  by  the  name  of  ^^  The  *  pauJty  ot 
Company  of  Proprietors  of  the  Lancaster  Canal  Navi-  didoned  for  the 
gation,"    and    audiorized,    amongst    other  things,    to  f^*^^^  of 
iqppoint  a  treasurer  or  treasurers,  from  whom  they  were  ▼■"ous  duties  ■• 
required  to  take  a  sufficient  security,  by  one  or  more  espeeiaiijy'that 
bond  or  bonds,  in  a  sufficient  penalty  or  penalties  for  .<  ^hen  thm- 
the  faithful  execution  by  such  treasurer  or  treasurers  of  ^^  nqmnd 

'^  by  the  said  com* 

such  office.  P«Q7>"  Ac  pay 

That  on  the  6th  of  August  1 822,  DOworth,  Arthingtm,  f^^^^  &c 
and  BirkeUj  who  were  then  bankers  in  co-partnership,  ^^^^SJJ^*^ 
were  elected  treasurers,  and  duly  executed  a  joint  and  usued  against 
several  bond,  bearing  date  the  2d  September  1822,  by  whohadTat^e 
which  they  bound  themselves,  and  every  and  each  of  ^^*  ^?^  . 
them,  jointly  and  separately,  in  the  penal  sum  of  20,000/,  hands,  as  trea. 
To  this  bond  was  annexed  the  following  recital  and  demand  under' 
condition :  <«  Whereas  by  an  act  of  parliament,  passed  in  ^^^',^ 
the  thirty-second  year  of  the  reign  of  his  M^esty  King  the  company  b©- 
George  the  Third,  intituled  ^  An  Act  for  making  and  ruptcy:— Held, 
maintaining  a  navigable  canal,'  &c  it  was  enacted,  that  l^*a*8uffidMt 
it  should  and  might  be  lawftil  to  and  for  the  company  brewh  of  the 

condition  to 

of  proprietors  of  the  said  navigation,  or  the  major  part  constitute  a  debt 
of  them,  at  any  general  meeting  assembled,  and  they  ^^tbe 


were  thereby  authorized  and  required  to  nominate  and  '?^,®[*f**"  ^ 
appmnt,  by  writing  under  their  hands,  a  treasurer  or 
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1830.  treasurers ;  and  that  the  said  company  of  proprietors, 

""""  and  their  successors,  should  and  they  were  thereby  re- 

Tbe  quired  and  directed  to  take  a  sufficient  security,  by  one 

Lancaster  or    more   bond   or  bonds,    in   a  sufficient   penalty  or 

CoMPANT.     penalties,  from  their  treasurer  for  the  time  being  of  the 
In  the^matter  ^^^^j^  ^  j^  ^.^j^^  ,3^  ^^^^  ^^  ^^  ^^  fo^.  ^^  faithful 

DiLwoRTH  execution  of  such  office:  And  whereas  at  a  general 
meeting  of  the  said  company  of  proprietors  of  the  Lan- 
caster Canal  Navigation,  held  at  the  canal  office  in 
Lancaster,  on  Tuesday  the  sixth  day  of  August  now 
last  past,  the  above-bounden  John  DUworthj  Robert 
Motley  ArthinffUmt  and  Robert  Birkett^  were  duly  elected 
treasurers  for  the  said  company  of  proprietors,  pursuant 
to  the  said  act :  And  whereas  the  said  company  of  pro- 
prietors have  required  the  said  John  DUworth^  Robert 
Motley  Arthinffton^  and  Robert  Birkett,  to  give  security 
for  the  due  execution  of  the  said  office,  in  the  above- 
written  bond  or  obligation  in  writing,  in  the  penal  sum 
of  twenty  thousand  pounds,  conditioned  as  herein-after 
is  mentioned :  Now  the  condition  of  the  above -written 
obligation  is  such,  that  if  the  above  bounden  John  Dil* 
worthy  Robert  Motley  Arthington^  and  Robert  Birkett,  their 
heirs,  executors,  and  administrators,  shall  and  do,  from 
time  to  time  and  at  all  times  hereafter,  use  their  and  his 
best  endeavours  well  and  faithfully  to  collect,  get  in,  and 
receive  all  such  sum  and  sums  of  money  as  now  are  or 
hereafter  shall  be  or  become  due  and  payable  to  the  said 
company  of  proprietors,  from  the  several  proprietors  of 
any  share  or  shares  in  the  said  navigation,  or  from  any 
other  person  or  persons  whomsoever,  when  and  in  such 
manner  as  they  or  he  shall  be  directed  or  required  by  the 
said  company  of  proprietors  or  their  committee ;  and  also 
shall  and  do,  from  time  to  time  and  at  all  times,  truly  and 
justly  account  for  and  pay  and  apply  such  sum  and  sums 
of  money,  and  also  all  and  every  sum  and  sums  which 
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shall  be  received  by  or  come  to  their  hands  by  virtue  of        1830. 
the  said  office,  so  to  be  collected,  got  in,  and  received  as  '  ' 

aforesaid,  unto  such  person  and  persons,  and  for  such         'rlie  ^ 
intents  and  purposes  and  in  such  manner  as  the  said    I'Ancastbr 
company  of  proprietors  or  their  committee  for  the  time      Company* 
being  shall  direct  and  require ;  and  shall  and  do,  during  ^°  ^^  matter 
the  time  aforesaid,  keep  proper  books,  and  enter  and     Dilwort^ 
keep  therein  a  true  and  perfect  account  of  all  their  or     *°    ®   *■** 
his   receipts   and   payments^   and   shall  and  do,  upon 
request  of  the  said  committee,  at  all  reasonable  times, 
produce  and  shew  unto  the  said  company  of  proprietors 
or  their  committee  such  books  of  account,  and  all  such 
vouchers  as  they  the  said  John  Dilivorth,  Bobert  Morley 
Arthington^  and  Robert  BirAettj  their  executors  or  admi- 
nistrators, shall  have  in  their  or  his  possession  or  con- 
troul,  in  anjnvise  relating  to  such  accounts,  and  shall 
and  do,  on  such  request  as  aforesaid,  deliver  to  such 
company  of  proprietors  or  their  committee  a  duplicate 
or  true  copy  of  such  books  of  account  and  vouchers; 
and  if  the  said  John  Dilworthj  Bobert  Morley  Arthing-- 
ton,  and  Bobert  Birkett  shall  and  do,  when  thereunto 
required  by  the  said  company  of  proprietors  or  their 
said  committee,  pay  to  them  such  balance  or  balances, 
sum  or  sums  of  money,  as  may  be  in  his  or  their  hands; 
and  shall  and  do,  during  the  time  aforesaid,  in  all  other 
things  conduct  and  demean  themselves  and  himself  truly 
and  faithfully  in  the  said  office  of  treasurer,  according  to 
the  true  intent  and  meaning  of  the  said  act  of  parlia- 
ment, and  of  all  other  act  and  acts  of  parliament  for 
making    and    maintiuning    the   said   Lancaster  Canal 
Navigation,   then   the  above-written   obligation   to  be 

void." 

The  petition  further  $tated,  that  DUworth  was  the 
proprietor  pf  345  shares  in  the  Lancaster  Canal  Com- 
pany; and^being,  in  September  1822,  requested  to  give 
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1830.  ^e  company  some  further  security  for  the  pajrment  to 

--         .  them  of  what  might  be  owing  from  him  as  treasurer. 

The  and  the  due  execution  of  his  office,  he  agreed  to  assign 

^^CaiSI*"  and  transfer  300  of  such  shares  as  a  security,  and  that 

CoMFANT.     he  accordingly  transferred  and  assigned  300  of  the  said 

In  the  matter    ,  ,  •  i         i      iji 

of  shares  to  the  company,  upon  trust,  in  case  they  should 

j^^^®**"  not  account  for  and  pay  such  monies,  then  that  the 
company  should  sell  the  shares,  or  a  competent  part 
thereof,  and  apply  the  proceeds  in  payment  of  such 
sums  as  should  be  received  by  Dilwarthj  Arthington^  and 
BirAettf  and  should  not  be  accounted  for  and  paid  over 
into  or  to  the  order  of  the  committee  of  the  company : 
Hiat,  at  the  time  of  the  appointment  of  DUworthy 
Arthingixm^  and  Birkett,  as  treasurers,  it  was  expressly 
agreed  between  them  and  the  committee,  that  Dilwarthj 
Arthingtonj  and  Birkett  should  keep  the  account  of  the 
monies  received  and  paid  by  them  as  treasurers,  as 
a  banking  account,  and  that  interest  should  be  received 
or  allowed  by  them,  according  as  the  balance  of  cash  in 
their  hands  was  to  their  credit  or  to  their  debit :  That  ac- 
cordingly a  banking  account  was  opened  at  their  banking 
house,  by  DUworthy  Arthinglxmj  and  Birkett,  as  such  trea^ 
surers ;  and  that,  according  to  such  agreement,  interest 
was  charged  in  such  account  on  the  balance  from  time  to 
time  due  thereon,  and  was  credited  or  debited,  according 
as  the  balance  happened  to  be  in  their  favour  or  against 
them ;  and  that  a  half-yearly  statement  was  made  of  such 
account,  by  Dibvcrth,  Arthington,  and  Birkett,  up  to 
the  1st  of  January  1826,  when  7,653/.  5^.  6d.  was  then 
due  to  the  petitioners. 

The  petition  then  stated,  that  in  February  1826  a 
commission  of  bankrupt  was  issued  against  DUworthj 
Arthington,  and  Birkett;  that  at  the  issuing  of  the  com- 
mission there  was  due  to  the  company  the  sum  of 
8,703iL  15«.  5dl ;  and  that  the  petitioners  had  applied  to 
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prove  their  debt  against  the  separate  estates  of  the  1880. 

bankmptSy   which  was   refused  by  the  commissionenL  """"^ 

because  there  had  not  been  any  demand  fi»r  payment  Tbe 

befiire  the  bankruptcy.  Lakcastbb 

Hie  petition  prayed,  that  a  proof  against  the  separate  Comwaxy. 

«Ute  might  be  admitted.  In  the«.«« 


Mr.  Bose^  Mr.  MontagUj  and  Mr.  Duckworth^  for  the 
petition:  — 

The  Lancaster  Canal  Company  are  entitled  to  prove 
against  the  separate  estate  of  the  bankrupts,  although  no 
actual  demand  was  made  upon  the  bond  previously  to 
the  commission  issuing.    The  want  of  a  demand  is  not 
an  objection,  because  the  bankruptcy  interfered  to  ob* 
alruct  it;  and  the  parties  whose  acts  prevented  notice 
cannot  be  permitted  to  nrge,  by  way  of  objection,  an 
omission  caused  by  themselves.     But,  independently  of 
this,  interest  was  paid,  or  at  least  acknowledged  and  for^ 
borne,  before  the  commission ;  and  which  gives  the  peti** 
tioners  a  right  of  proof.    Ex  parte  Dowmnan,  2  G.i^J. 
86&241;  Claykm  v.  Gosling,  6  B.^C.  S60;  ex  parte 
WgoTy  2  G,8fJ.  8.    Hie  acknowledgment  of  interest 
18  evidence  of  a  virtual  demand,  and  that  the  parties 
dealt  with  the  amount  claimed  as  an  immediate  debt. 
A  breach  of  one  of  the  conditions  of  the  bcmd  is  suffi* 
cient  to  give  a  right  of  proof.   JEaparUBawUjM^2Bo9ey 
416.   Besides,  this  is  a  contingent  debt  within  the  mean- 
ing of  the  6  Geo.  4.   a  16,   c.  56.,  and  proveable  as 
such,  (a) 

(a)  6  Geo.  4,  c  16,  s.  S^,*^  the  issuing  of  such  commissioiiy 

**  That  if  any  bankrupt  shaD,  be-  the  person  with  whom  such  debt 

fore  the  issuing  of  the  commii-  has  been  contracted  Inay,  if  he 

tion,  have  contracted  any  debt  think  fit,  apply  to  the  commis- 

pB3Fable  upon  a  contingency  which  sioners  to  set  a  value  upon  such 

shall  not  have  happened  before  debt^and  the  commissioners  are 


DiLWORTB 

and  ochefiw 
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In  the  matter 
of 

DiLWORTH 

and  othen* 


Mr.  Sugdeny  Mr.  Knight^  and  Mr.  Gddarty  for  the 
assignees: — 

The  questions  are^  first,  what  is  the  construction  of 
the  bond  in  regard  to  the  penalty,  and  the  legal  rights 
and  remedies  under  it  ?  and,  secondly,  has  the  dealing 
between  the  parties  altered  those  rights  and  remedies,  so 
as  to  give  a  title  to  prove,  which  would  not  have  other- 
wise existed  under  the  bond  itself?  Upon  the  first 
question  no  doubt  can  be  entertained  :  it  is  not  a  mere 
bond  for  a  debt  due,  but  a  security  for  the  faithfiil  per- 
fiurmance  of  the  office  of  treasurer.  It  raises  an  obliga- 
tion, and  not  a  debt.  The  bond  recites  that  the  security 
was  given  in  pursuance  of  the  act  of  parliament,  and 
requires  no  less  than  seven  things  to  be  done  by  the 
obligors,  which  are  all  specified  in  the  condition.  In 
ordinary  cases  the  condition  is  comprized  in  one  sen- 
tence, and  one  breach  is  a  breach  of  the  whole  condition : 
but  we  are  not  unwilling  to  admit,  that  if  a  breach  of 
any  part  of  tins  condition  could  be  shewn,  there  would 
be  a  debt  proveable.  But  there  was,  in  &ct,  no  positive 
breach,  and  therefore  no  debt  arose  under  which  a  right 
ci  action  accrued  prior  to  the  commission.  There  would, 
indeed,  be  no  breach,  unless  notice  had  been  given,  or 
demand  made;  for  this  was  the  condition  annexed  to 
the  seven  things  required  by  this  bond  to  be  done. 

Between  the  right  of  action  and  the  right  of  proof 


hereby  required  to  ascertain  the 
value  thereof,  and  to  admit  such 
person  to  prove  the  amount  so 
ascertained,  and  to  receive  divi- 
dends thereon;  or  if  such  value 
shall  not  be  so  ascertained  before 
the  contingency  shall  have  hap- 
pened, then  such  person  may, 
afbr  such  contingency  shall  have 


happened,  prove  in  respect  of 
such  debt,  and  receive  dividends 
with  the  other  creditori,  not  dis- 
turbing any  former  dividends, 
provided  such  person  had  not, 
when  such  debt  was  contracted, 
notice  of  any  act  of  bankruptcy 
by  such  bankrupt  committed.'' 
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there  certainly  exists  some  difference;  and  it  does  not        18S0. 
necessarily  follow,  that  because  parties  have  no  right  of  " 

action,   they  have,  therefore,  no  right  of  proof;    but  i^e 

undoubtedly  the  general  rule  is,  that  the  right  of  proof    Lancaster 
is  limited  to  cases  where  there  is  a  right  of  action,  and     Company. 
the  decisions  to  the  contrary  can  only  be  regarded  as  ^^  thc^matter 
exceptions.     In  both  the  cases  cited,  of  ex  parte  Elgar    Dilworth 
and   ex  parte  Downman,  there  was  an  existing  debt^ 
but  the  pajnnent  was  deferred.      The  debt  was  not 
created  by  but  existed  previously  to,  and  independently 
of,  the  notes.     Hare  there  was  no  debt  prior  to  the 
bond;    there  is  a  penalty,  but  no  certain  debt,  until 
breach  of  the  condition.     It  is  necessary,  therefore,  for 
the  petitioners  to  prove  some  neglect  by  the  bankrupts : 
but  this  they  cannot  do;   for  it  is  admitted  xhat  no 
demand  was  made,  and  that  nothing  was  neglected  by 
the  obligors  until  the  bankruptcy.     In  ex  parte  IkHvn- 
jNon,  2G.SfJ.  85,  the  Vice-Chancellor  was  of  opinion 
that  there  was  no-'  debt  proveable ;    and,  although  his 
decision  was  reversed,  2G.  S^  J,2^\^  it  would  be  un- 
reasonable to  assume  the  case  as  an  authority  to  dispense 
with  the  necessity  of  demand,  where,  as  here,  no  debt 
existed  previously  to  the  security  being  given. 

With  respect  to  the  second  question,  the  petition 
states  that  a  banking  account  was  opened,  and  interest 
chaiged  on  the  account,  and  the  balance,  from  time  to 
time,  credited  or  debited  with  interest.  The  monies, 
therefore,  received  by  the  treasurer,  were,  even  if  pay- 
ment had  been  required,  paid,  according  to  the  direction 
of  the  committee,  by  the  treasurer  to  the  bankers,  which 
is  virtually  the  same  as  if  the  money  had  been  paid  to 
another  banker. 

It  was  urged,  indeed,  upon  the  authority  of  ex 
parte  Elgar  and  ex  parte  Downman^  that  the  payment. 

Vol.  I.  D 
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1830.        or  rather  this  acknowledgment  of  interest  in  account, 
„  created  a  sufficient  obliiration  to  entitle  the  petitioners 

Ex  parte  °  ^ 

The  to  prove;   but  it  must  be  remembered,  that  in  these 

LANCASTER    qq^^  thc  sccuritics  expressly  provided  for  the  payment 
Company,     of  principal  and  interest,  and  that  interest  was  actually 
^f  paid.     There  was  an  irresistible  presumption,  therefore^ 

[>u.woRTH  that  notice  had  been  given.  Here  the  bond  does  not 
provide  for  interest,  and  it  cannot  be  said  that  the  pay- 
ment or  acknowledgment  of  interest  in  account  is  an 
admission  of  a  debt  due  under  the  bond.  On  the  con- 
trary, it  only  proves  a  new  engagement,  independent 
of  the  bond,  to  allow  interest  on  the  banking  account. 

The  bond  provides  for  the  faithful  discharge  of  the 
duties  of  treasurers  by  the  bankrupts,  and  for  nothing 
more. 

The  banking  account  is  evidence  of  a  superadded 
engagement,  which  was  joint,  for  the  disposition  of  the 
monies  received,  and  the  allowance  of  interest. 

With  respect  to  the  argument,  that  this  is  a  contin- 
gent debt  within  the  6  Geo.  4.  c.  16.  s.  56.,  it  is  suf- 
ficient to  say,  that  a  contingency  means,  not  that  which 
must  happen,  but  that  which  may  or  may  not  happen. 
Thus  a  debt  payable  on  the  death  of  A  is  not  contin- 
gent; but  a  debt  payable  on  the  death  of  A,  if  he 
survive  B,  is  contingent. 

Mr.  Bose  in  reply :  — 

The  objection,  that  the  bankrupts  discharged  their 
duties  as  treasurers,  and  their  obligations  under  the  bond, 
by  paying  all  sums  received  by  them  into  a  banking 
account  kept  by  themselves,  however  that  account  might 
be  recognized  by  the  company,  is  altogether  unreason- 
able, and  would  have  afforded  no  answer  to  an  action  at 

law  on  the  bond,  if  such  an  action  had  been  brought 
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against   them  before   the  bankruptcy.      It  ought  not,         1830. 

therefore,  to  prevail  now  against  the  petitioner's  right  of 

proof  under  the  commission.  The 

The  argument,  that  this  is  not  a  contingent  debt    ^-^^castkr 
within  the  meaning  of  the  56th  section,  because  it  did     Company. 
not  at  the  time  of  issuing  the  commission  depend  upon  ^^ 

any  uncertain  event,  would,  if  successful,  unnecessarily     Dilworth 
limit  the  meaning  of  this  remedial  clause.     There  was  a 
contingency  as  to  the  time  of  payment,  if  there  was 
nothing  more ;  and  such  a  contingency  is  witliin  the  fair 
interpretation  of  the  act. 

The  Vice-Chancellor  :  — 

This  is  not  a  money  bond,  but  a  joint  and  several 
bond  for  the  performance  of  certain  duties,  on  the  part 
of  the  obligees,  as  treasurers  of  the  Lancaster  Canal 
Company.  It  will  not  be  necessary,  however,  to  decide 
the  case  upon  the  question,  whether  notice  ought  or 
not  to  have  been  given  before  the  bankruptcy,  because 
another  difficulty  presses  upon  my  mind.  Under  the 
bond,  the  bankrupts  were,  as  treasurers,  jointly  and  also 
severally  liable  to  account,  but  in  their  banking  trans- 
actions, and  especially  in  the  banking  account,  to  which, 
with  the  express  sanction  of  the  company,  they  paid  all 
sums  received  by  them  as  treasurers,  they  were  treated 
by  the  Lancaster  Canal  Company  as  persons  who  were 
from  time  to  time  held,  jointly,  and  only  jointly,  liable 
as  debtors  for  the  balances  in  their  hands.  This  is 
apparent,  because  the  account  is  kept  on  the  principle 
common  in  the  country,  that  interest  was  to  be  charged ; 
and  this  seems  to  have  been  submitted  to  on  both  sides. 

This  dealing,  therefore,  between  the  company  and  the 
bankrupts,  waived  the  bond  as  respects  the  separate  lia- 
bility of  the  latter.  The  interest  was  only  payable  under 
a  separate  and  distinct  contract.      It  cannot  be  con- 
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1830.        tended,  that  the  bond  was  given  to  make  the  bankrupt 
separately  liable,  in  respect  of  a  subsequent  and  inde- 

Fix  parte  ,  .    .  ,  .  .  ^ 

Xhe  pendent  joint  act,  to  the  agreement  m  question.     1  am, 

Lancaster     therefore,  of  opinion,  that  the  bond  cannot  be  considered 

Canal  .  . 

Company,     as  giving  any  right  of  proof  against  the  separate  estate 
In  the^  matter  ^f  ^j^^  bankrupts. 

]3lLW0RTH 

From  this  decision  an  appeal  was  presented,  and  was 
L-  C.  heard  this  day ;  together  with  a  supplemental  petition, 
nl^'  oo^'  ^hich  stated  that,  upon  hearing  the  petition  before  the 
1830  '  Vice-Chancellor,  an  objection  to  the  proof  was  taken  for 
the  first  time,  and  which  served  as  the  ground  of  His 
Honor's  judgment:  that  Dibvorth,  Arthingtonj  and 
Birkett,  having  received,  as  treasurers,  the  monies  be- 
longing to  the  company,  had  paid  them  over  to  them- 
selves, as  bankers,  and  thereby  satisfied  the  conditions  of 
the  bond ;  but  that,  in  point  of  fact,  the  banking  account 
was  opened  before  the  bond  was  given ;  and  that  Oil^ 
worth,  ArOiingUm,  and  Birkett  did  not  make  any  alter- 
ation in  the  mode  of  keeping  the  account,  either  before 
or  after  the  bond  was  executed  :  that  DUworth,  Arthing- 
ton,  and  Birkett  never  received  or  paid  any  monies, 
except  as  treasurers,  and  did  not  receive  or  pay  any 
monies  as  bankers,  or  make  out  any  account  between 
themselves  and  the  petitioners,  except  as  treasurers: 
that  the  monies  were  always  paid  out  by  orders  drawn 
by  the  company  on  the  bankrupts,  as  treasurers,  who  in 
account  debited  themselves  with  many  sums  of  money, 
as  paid  by  them,  which  they  in  fact  never  received  or 
paid,  merely  because  they  kept  the  account,  not  as 
bankers,  but  as  treasurers:  that,  as  treasurers,  all  the 
tonnage  receipts  of  the  canal  company,  and  all  sums  of 
money  which  the  company  borrowed  on  mortgage,  pur- 
suant to  the  powers  contained  in  the  several  acts  of  par- 
liament for  making  and  maintaining  the  canal,  appeared 
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in  their  accounts,  which  would  not  have  been  the  case  in        1830. 

a  mere  banking  account ;  and  more  particularly,  that  the         

collector  of  the   company,  who   received   the  tonnage  tC^ 

duties,  paid  over  or  accounted  for  the  whole  amount    Lancaster 

Canal 
thereof  to  the  treasurers,  although  the  course  of  business      Company. 

in  fact  was,  that  whenever  the  collector  had,  from  time  ^°  the  matter 

to  time,  collected  money,  and  required  the  whole  or  any     Dilworth 

part  thereof  for  the  current  expenses  of  the  company,  others. 

he  took  the  same  from  the  sums  in  transitu,  and  paid 

only  the  remainder  to  the  treasurers. 

The  Solicitor  General  (Sir  William  Home),  Mr.  Rose, 
Mr.  Montagu,  and  Mr.  Duckworth  for  the  petition :  — 

The  question  is,  whether  the  petitioners,  the  obligees 
in  this  bond,  are  entitled  to  prove  against  the  separate 
estate  of  the  bankrupts.  The  objections  to  the  proof 
are,  firsts  that  no  demand  was  made  before  the  bank- 
mpxy,  which  is  a  question  of  law ;  secondly,  that  the 
condition  of  the  bond  was  not  broken,  which  is  a  ques- 
tion of  fact. 

As  to  the  first  point,  in  an  ordinary  case,  it  is  clear 
that  a  previous  request  is  not  necessary.  The  com- 
mencement of  an  action  is  a  sufficient  demand  in  courts 
of  law,  and  has  been  always  so  held  since  the  case  of 
Birks  V.  THppei,  I  Saund.  31.  {a)  And  in  bankruptcy 
the  commission  is  as  much  a  demand  as  an  action 
St  law.  The  question  was  argued  at  considerable 
length  before  Lord  Lyndhurst,  in  ex  parte  Fairlie,  (ante, 
p.  17,)  where  his  Lordship  decided,  that,  in  general,  when 
the  security  is  joint  and  several,  a  previous  demand  is 
unnecessary^  and  that  it  must  be  a  case  of  exception, 
ariiring  out  of  the  nature  and  terms  of  the  security,  which 
the  present  case  is  not,  to  render  a  demand  necessary. 


{a)  See  a^Ue,  p.  20. 
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1830.  With  respect  to  the  second  point,  that  the  condition  of 

the  bond  was  not  broken,  it  must  be  observed,  first,  that 

'iCe  ^  ^^^^  ^^  monies  were  not  paid  over  by  the  treasurers 

Lancaster  ^q  the  bankers;  and,  secondly,  that,  even  if  such  pay- 

Company,  ments  had  been  made,  they  would  not  amount  in  law  to 

In  the^matter  ^  discharge  of  the  bond. 

DiLwoRTH  The  monies  received  were  not  paid  over  by  the  trea- 

surers to  the  bankers.  The  treasurers,  who  have  various 
duties  to  perform,  must  of  course  be  paid  for  their  ser- 
vices, either  by  a  fixed  salary  or  by  fees,  or  by  the 
advantages  resulting  firom  the  possession  of  the  com- 
pany's funds.  The  last  was  the  mode  of  remuneration 
adopted,  and  led  to  the  selection  of  bankers  to  be  trea- 
surers, with  whom  the  substance  of  the  agreement  was, 
not  that  the  money  should  be  paid  over  to  them  as 
bankers,  but  that  they  should  keep  the  monies  received 
and  paid  by  them,  as  treasurers,  on  the  principle  of  a 
banking  account;  that  is,  that  they  should  pay  to  the 
company  three  per  cent,  upon  cash  in  hand ;  and  this  is 
dear,  upon  the  evidence  before  the  Court,  by  which  it 
also  appears  that  the  three  bankrupts  were  regularly 
appointed  at  a  general  meeting  of  the  court  of  propri- 
etors, held  in  pursuance  of  the  act  of  parliament ;  that 
they  received  all  sums  of  money  as  treasurers;  that  they 
made  entries  in  their  books  of  sums  received  by  the 
collectors,  although  not  actually  paid  to  them  or  passed 
through  their  hands ;  that  they  kept  distinct  accounts  of 
dividends,  claimed  and  unclaimed;  that  they  paid  the 
dividends  to  the  respective  proprietors ;  that  they  kept 
a  deposit  account  distinct,  as  part  of  the  treasurers' 
accounts;  that  they  paid  as  treasurers,  not  upon  any 
banker's  cheque,  but  by  an  order  of  the  committee ;  and 
that  there  were  not  two  distinct  accounts,  the  one  as 
treasurers,  the  other  as  bankers,  but  only  one  account 
kept  by  them  as  treasurers.     This  mode  of  dealing  was 
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said,  in  the  court  below,  to  be  the  same  as  if  the  pay-        1830. 

ments  were  made  to  other  and  distinct  bankers.     The         

answer,  however,  is  obvious.     Upon  payment  to  other  jhe 

bankers,  the  treasurers  would  have  parted  with  possession    Lancastbe 

of  the  pn^perty,  which,  in  the  present  case,  they  re-      Company. 

tained.     But,  secondly,  supposing  the  money  to  have       the^^matter 

been  paid  to  the  bankrupts  as  bankers,  by  virtue  of  a     Dilworth 

parol  agreement,  this  would  not  amount  to  a  discharge 

of  the  bond  at  law;  for  a  specialty  cannot  be  discharged 

by  simple  contract :  nor  can  it  be  discharged  in  equity ; 

for  there  is  no  equity  to  deprive  a  creditor  of  the  benefit 

arising  from  his  own  vigilance ;  or  a  trustee  of  his  right 

to  elect  whether  he  will  proceed   against  the  joint  or 

separate  estate.     There  would  not  be  any  such  equity, 

even  if  the  bond  had  been  executed  before  the  agree* 

ment;  but  from  the  evidence,  it  is  in  &ct  clear,  that  it 

was  executed  afterwards,  (a) 


(a)  It  was  expressly  sworn  by  Urig,  for  25/.,  and  took  from  him 

Mr.  Crewidon  and  Mr.  Wakefield,  property  of  equal  value;  so  that 

bankers,  that  the  accounts  were  the  transaction  amounted  to  an 

treasurers',  and  not  bankers',  ac-  exchange,  and  no  money  actually 

counts;  that  on  the  19th  of  Fe-  passed  between  him  and  the  com- 

bniary  1822,  Mr.  Dilworth  was,  pany.    But,  in  conformity  with 

upon  the  resignation  of  Mr.  Au-  the  aforesaid  mode  of  keeping 

dread,  appointed   treasurer;    in  the    treasurers'    accounts,    DU^ 

March  1822  '^r,  ArtMngton  and  wortii,   Artfwngton,   and   £\rkeU 

Mr.  BirkeU  joined  Mr.  Bilioorfh  credited  the  Canal  Company  on 

in  partnership  as  bankers ;  on  the  the  one  side  of  the  account ;  and, 

6thof  August  1822,  Di/uiorM  and  having  received  an  order  from 

Co.  were  appointed  treasurers,  the  committee,  they  discharged 

on  the  2d  of  September  1822,  the  themselves  by  a  similar  sum,  to 

bond  18  given,  with  a  separate  se-  the  account  of  Francis  Harling, 

amtybyDUwort/u  It  appears  from  and  by  virtue  of  an  order,  in  the 

the  accounts  with  the  treasurer,  following  form : — 

that  the  said  Canal  Company,  pur-  ''  Lancaster. — At  a  meeting  of 

suant  to  a  power  contained  in  one  the    Canal    Company,   ordered, 

of  their  acts  of  parliament,  sold  that  the  treasurers  pay  S,  Greg* 

some  land  to  one  Frtinc'u  Har-  son  the  sum  of                       ." 
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1830.  The  appellants  further  submitted,  as  in  the  court 

*• below,  that  this  debt  was  proveable  as  a  contingent  debt 

Xhe  under  the  6  Creo.  4,  c.  16,  s.  56. 

Lancaster 

Canal 
Company.  Sir  Edward  Stigden^  Mr.  Knight^  and  Mr.  Geldart  for 

In  the^  matter  ^j^^  assignees  :  — 
DiLwoRTH  In  tlie  course  of  the  argument  on  behalf  of  the  appel- 
others,  i^j^^  j^  ^^^  attempted  to  be  contended,  that  the  bank- 
rupts, as  treasurers,  were  not  joint  treasurers,  and  that» 
independently  of  the  bond,  there  exists  no  joint  debt. 
The  fallacy  of  this  is  at  once  apparent.  The  bankers 
of  any  individual  are  his  joint  bankers,  and,  if  they 
fail,  he  can  only  have  a  joint  proof.  And  here,  inde- 
pendently of  the  bond,  there  exists  nothing  but  a  joint 
debt. 

The  company,  had  they  been  content  to  follow  the 
plain  course  contemplated  by  the  act  of  parliament, 
would  have  taken  a  simple  bond,  which  would  have 
answered  all  the  useful  purposes  of  this  special  security. 
Adverting,  however,  to  its  frame  and  object,  it  is  most 
material  to  observe,  that,  at  the  time  when  the  bank- 
rupts accepted  the  office  of  treasurers,  and  executed  the 
bond,  there  was  nothing  due  from  them  to  the  company. 
The  bond  is  conditioned  for  the  faithful  performance  by 
them  of  their  duties  as  treasurers,  and  not  for  securing 
any  actual  existing  debt  There  was,  in  fact,  no  pre- 
existing debt.  The  different  duties  are  carefully  enu- 
merated in  the  condition ;  and  it  will  be  observed,  that 
in  each  case  there  is  an  express  stipulation  for  previous 
notice.  It  is  natural,  indeed,  to  suppose  that  such  was 
the  intention  of  the  parties.  The  obligees  were  bankers, 
and  it  would  have  exhibited  great  want  of  ordinary  and 
prudent  caution  had  they  executed  any  security  that 
could  be  put  in  force  against  them,  without  previous 
notice  and  request  made.      According  to  the  express 
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words  of  this  bond,  a  previous  requisition  was  necessary.  1880. 
Will  the  law  prevent  such  a  condition  from  having  its  """""^ 
intended  eflTect?     When  there  is  a  pre-existing  debt,  The 

vfe  admit  that  a  demand  is  not  necessary;  but  here  there  1-^castbr 
was  no  precedent  debt,  and  a  demand  was,  therefore,  Company. 
essential   to    the    plaintiff's   title.      Birks  v.    Trippet,  ^°  the^n>attcr 

1  Saimd.  31 ;  RumbaU  v.  Bally  10  Mod.  38 ;  Clayton  v.  Dilworth 
GosKng,  5  B.^C.  360;  ex  parte  Elgar,  2  G.^J.l;  "^^  ""^^^ 
ex  parte  Downman,  2  G.  SfJ.  85  &  241 ;  Bowe\.  Young^ 

2  Bligh,  465. 

Notwithstanding  the  additional  facts  adduced  on  the 
supplementary  petition,  it  is  dear  that  there  was  a  bank- 
ing account  kept  in  pursuance  of  a  separate  and  inde-' 
pendent  contract.  The  bankers  advanced  money  to  the 
corporation,  and  interest  was  allowed  on  both  sides  of 
the  account,  according  to  the  stipulations  agreed  upon. 
In  the  bond  there  is  not  one  word  that  relates  either  to 
the  advance  of  money  or  the  payment  of  interest :  these 
transactions  arose  out  of  the  banking  account.  On  the 
part  of  the  respondents,  it  is  not  denied  that  there  is  a 
debt  due  from  the  bankrupts,  independently  of  the  bond ; 
but  then  it  is  necessarily  a  joint  debt,  and  must  be  proved 
as  such.  Ex  parte  Fairlie  was  the  only  case  cited  in 
sojpport  of  the  separate  proof  claimed  under  this  bond ; 
but  if  that  decision  be  at  all  applicable  it  is  against  the 
appellants,  for  the  Lord  ChanceUor  held,  that  a  previous 
demand  was  necessary  independently  of  this.  The  bond, 
in  that  case,  was  a  money  bond,  and  there  was  a  pre- 
existing debt,  whilst  here  there  was  no  pre-existing  debt^ 
and  the  bond  was  for  the  performance  of  duties.  A 
demand,  therefore,  and  a  breach,  previously  to  the  bank- 
ruptcy, are  necessary  allegations,  and  ought  to  have  been 
proved  as  part  of  the  plaintifis'  title. 

In  opposition  to  the  claim  to  prove  as  a  contingent 
ddit,  the  same  argument  was  relied  upon,  as  in  the  court 
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below ;  and  the  case  of  ex  parte  Eagle^  1  Mont.  Sf  Maca. 
422,  was  cited,  in  which  it  was  decided  that  a  debt  on  a 
contingency  was  not  proveable,  if  incapable  of  valuation 
by  the  commissioners. 

The  Lord  Chancellor  :  — 

This  is  a  case  of  considerable  importance.  It  is  an 
appeal  &om  the  decision  of  the  Vice-Chancellor,  disal- 
lowing the  proof  claimed  to  be  made  by  the  Lancaster 
Canal  Company,  in  respect  of  a  joint  and  several  bond, 
under  which  the  petitioners  have  elected  to  prove  against 
the  separate  estates  of  the  three  bankrupts.  The  parti- 
cular point  on  which  my  judgment  will  be  founded  does 
not  appear  to  have  been  in  the  immediate  contemplation 
of  the  Vice-Chancellor  when  he  disposed  of  this  case; 
and  there  seems  to  be  some  doubt  as  to  the  extent  to 
which  it  was  pressed  upon  his  consideration.  It  is, 
however^  a  most  material  question,  being,  in  fact,  whe- 
ther any  debt  is  proveable  by  the  company  under 
this  commission  against  the  separate  estates  of  the 
bankrupts. 

The  bond  in  which  the  proofs  are  tendered  was  exe- 
cuted by  DUtuorthj  ArthingUmy  and  Birkett,  for  the  due 
performance  by  them  of  the  duties  of  treasurers  of  the 
Lancaster  Canal  Company.  The  condition  expressly 
requires  that  they  ^^  shall,  from  time  to  time  and  at  all 
times  hereafter^  use  their  and  his  best  endeavours  well 
and  faithfully  to  collect,  get  in,  and  receive  all  such  sum 
and  sums  of  money  as  now  are  or  hereafter  shall  be  or 
become  due  and  payable  to  the  said  company  of  pro- 
prietors, from  the  several  proprietors  of  any  share  or 
shares  in  the  said  navigation,  or  from  any  other  person 
or  persons  whomsoever,  when  and  in  such  manner  as 
they  or  he  shall  be  directed  or  required  by  the  company 
of  proprietors  or  their  committee ;  and  shall  and  do,  from 
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time  to  time  and  at  all  times,  truly  and  justly  account        1831. 
for  and  pay  and  apply  such  sum  and  simis  of  money, 
and  also  all  and  every  sum  and  sums  which  shall  be         The 
received  by  or  come  to  their  hands  by  virtue  of  the  said    L^  ^castee 
office,  so  to  be  collected,  got  in,  and  received  as  afore-      Company. 
said,  unto  such  person  and  persons,  and  for  such  intents  ^^f"    ^ 

and  purposes,  and  in  such  manner  as  the  said  company  Dilwortb 
of  proprietors  or  their  committee  for  the  dme  being  shaU  ^  '^'^ 
direct  and  require ;  and  shall  and  do,  during  the  time 
aforesaid,  keep  proper  books,  and  enter  and  keep  therein 
a  true  and  perfect  account  of  all  their  or  his  receipts  and 
pajrments ;  and  shall  and  do,  upon  request  of  the  said 
committee,  at  all  reasonable  times  produce  and  shew  unto 
the  said  company  of  proprietors  or  their  committee  such 
books  of  account,  and  all  such  vouchers  as  they  the  said 
IHlworihj  Arthingtxm^  and  Birkett  may  have  in  their  pos- 
session or  controul,  in  anywise  relating  to  such  accounts; 
and  shall  and  do,  on  such  request  as  aforesaid,  deliver  to 
such  company  of  proprietors  or  committee  a  duplicate 
or  true  copy  of  such  books  of  account  and  vouchers.'^ 

So  far  this  certainly  cannot  be  considered  a  money 
bond:  it  only  provides  for  the  due  performance  of  certain 
official  duties.  The  remainder  of  the  condition  sounds 
more  like  a  money  bond ;  but  this  is  not,  I  think,  mate- 
riaL  It  proceeds  thus :  <<  And  if  the  said  J.  DUworthy 
R.  M.  ArthingUm^  and  Bobert  Birkett^  their  executors 
and  administrators,  shall  and  do,  when  thereunto  required 
ly  the  said  compcaiy  of  proprietors  or  their  said  committee^ 
pay  to  them  such  balance  or  balances  or  sum  or  sums  of 
money  as  may  be  in  his  or  their  hands;  and  shall  and  do, 
dmring  the  time  aforesaid,  in  all  other  things  conduct 
and  demean  themselves  and  himself  truly  and  faithfully 
in  the  said  office  of  treasurer,  according  to  the  true 
intent  and  meaning  of  the  said  act  of  parliament,  and  of 
all  other  act  and  acts  of  parliament  for  making  and 
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1831.        maintaining  the  said  Lancaster  Canal  Navigation,  then 
— ""•        the  above-written  obligation  to  be  void,"  &c. 
The  Some  years  after  the  execution  of  this  bond,  Dilworthy 

Lancaster     jirthington^  and  Birkeit  committed  acts  of  bankruptcy, 
Company,      and  the  present  commission  issued ;  but  it  is  not  alleged, 
'  ^^"**'*®'^  QY  even  pretended,  that  any  request  was  made  to  them 
DiLwoRTH     by  the  company  of  proprietors  or  their  committee  before 
the   bankruptcy,  or  consequently  that   there  was  any 
refusal  on  their  parts.    Under  these  circumstances,  there 
was  not,  in  my  opinion,  any  such  breach  of  the  condi- 
tions as  would  constitute  an  existing  debt,  and  entitle 
the  company  to  prove  imder  the  bond. 
There  must  be        I  also  think  that  this  cannot  be  considered  a  contin- 

toeonsdtutea     S^^^  ^^^^  Within  the  meaning  of  the  6  Geo.  4,  c.  16, 
contiogentdebt.  s.  56,  because  there  was  no  existing  debt;  and  it  has 

been  already  determined  by  the  Court  of  King's  Bench 
that  there  must  be  an  actual  debt,  dependent  on  a  con- 
tingency, to  give  a  right  of  proof  under  the  claim  in 
question.  In  an  ordinary  case,  it  is  familiar  to  us  all 
that  an  actual  request  is  not  necessary,  and  that,  not- 
withstanding the  common  allegation  of  scepius  requisitus, 
the  bringing  of  the  action  is  admitted  to  be  a  sufficient 
demand.  This  has  long  been  the  clear  and  settled  law 
of  the  Court,  as  appears  from  the  well  known  case  of 
Birks  V.  THppetf  which  was  decided  in  an  early  part  of 
the  reign  of  Charles  the  Second.  The  same  doctrine 
was  recognized  on  appeal  in  the  late  case  of  Bowe  v. 
Younffj  2  Bligh,  365. 

I  am  of  opinion,  therefore,  that  if  tlie  obligors  had 
sued  upon  this  bond,  it  would  have  been  necessary  for 
them  to  aver  and  prove  a  demand ;  and  I  can  readily 
believe  that  coimtry  bankers  would  have  hesitated  to 
have  entered  into  such  conditions,  without  the  protection 
afforded  them  from  the  necessity  of  making  a  demand 
previously  to  any  proceeding  to  enforce  the  bond. 
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The  petitioners  have  not  made  out  such  a  case  as  IBSl. 

entitles  them  to  prove  against  the  separate  estates  of  the  rr» 

bankrupts,  and  the  judgment  of  the  Vice-Chanoellor  Lancastib 

must  therefore  be   confirmed,  although  upon  grounds  Company. 

different  from  those  adjudged  by  His  Honor,  (a)  ^^  ^b«  matter 

DlLWOATB 

Appeal  dismissed.  *°^  <>*«^ 


^y-Si 


Ex  parte  JENNINGS  and  others.  —  In  the  matter        V.  C; 

of    J.   C.   STARKEY,     W.  STARKEY,    and    Linc.Inn, 

W-  WHITESIDE.  4p^  «» 

1830. 

John   cross   STARKEY  and   mmam  Starkey  j.c.s.«id 

beinff  indebted  to  the  petitioners,  both  by  bond  and  W.S.,  carrying 

^  ,         ,  .  .  ®°  bunnas  as 

notes,  carrying  interest,  entered  into  a  written  agree-  brcwew,  in  oo- 
ment  for  admitting  WiUiam  Whiteside  into  partnership,  ^t^^.w. 
as    a   dormant    partner;    and    subsequently,    on    the  J^i,^^™^*,,,^ 
20th  July  1820,  an  indenture  was  executed  between  stipulated  i^ 
John  Cross  Starkey  of  the  first  part,  WiUiam  Starkey  of  stock  and  eflfeett 
the  second  part,  and  WiUiam  Whiteside  of  the  third  part,  ^*^^  ^T' 
by  which,  after  reciting  that  the  Starkeys  had  for  several  plant,  &c  and 
years  carried  on  the  trade  of  brewers,  in  partnership,  should  form 
the  parties  mutually  covenanted  and  agreed  to  become  Siltock  of^*" 
partners  for  ten  years,  from  the  24th  of  July  1820;  and  «*«7  ^^^'P^?!: 

K,  J        ^  11,,.  ship;  that  W.W. 

further  agreed,  that  the  trade  should  contmue  to  be  should  be  paid 
carried  on  at  the  brewhouse  in  Little  Pulteney  Street ;  the^piS  J^ 

Tanoed  by  him, 

and  should  not 
(a)  See  Carter  v.  J?tng,  5  Can^.  459.  otherwise  inter- 

fere. The  busi- 
ness was  carried  on  as  before,  in  the  names  of  J.  C.  S.  and  W.  S.  only,  until  the  new  firm 
became  bankrupt.  Upon  petition  of  several  creditors  of  the  old  firm,  some  of  whom  had 
notice  of  the  dormant  partner,  it  was  held,  that  all  the  personal  chattels  of  the  new  fiim 
were  within  the  order  and  disposition  of  J.  C.  S.  and  W.  S.,  and  ought  to  be  adminiftered 
in  the  bankruptcy  as  the  separate  estate  of  the  two. 
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18S0.       that  the  capital  joint  stock  of  the  copartnerdiip  should 

^"^^       consist  of  the  said  brewhouse  and  the  buildings  belonging 

JiNviNGs      thereto,  together  with  the  plants  Jiatures,  vats^  tuns^  cashgj 

and  others,    engines^  machinery^  utensils,  and  other  effects  then  in  and 
In  the  matter      -^        *  ^^  "^ 

of  about  the  said  brewhouse  and  buildings;  and  also  of  (he 

and^othm  ^''^  hops,  beer,  and  other  stock  in  trade,  and  book  debts 
and  effects  belonging,  due,  or  owing  to  the  said  copartner- 
ship joint  trade  lately  carried  on  by  the  said  J.  C  Starkey 
and  fV.  Starkey  ;  and  also  of  all  the  leasehold  messuages, 
public  houses,  and  hereditaments  specified  in  a  schedule 
to  the  said  indenture,  late  the  copartnership  property  of 
the  said  J.  C.  Starkey  and  W.  Starkey  ;  and  also  of  all 
other  freehold,  leasehold,  and  copyhold  messuages  and 
public  houses  which  the  said  J.  C.  darkey  and  W.  Starkey 
had  lately  contracted  to  buy ;  and  of  all  other  the  public 
houses  which,  during  the  continuance  of  the  copartner- 
ship, should  be  purchased  in  the  joint  names  of  the  said 
J.  C.  Starkey  and  W.  Starkey  ;  and  also  of  the  sum  of 
24,000/.  to  be  brought  into  the  copartnership  by  the 
said  William  fVhitesidCy  in  two  sums  of  20,000/.  and 
4)000/1  And  it  was  further  agreed,  that  the  firm  of  the 
copartnership  should  be  ^^  Messieurs  Starkey  ;"  and  that 
all  buyings,  sellings,  receipts,  payments,  bills  of  parcels, 
letters,  and  other  affairs  and  transactions,  should  be  con- 
ducted, written,  signed,  and  entered  in  the  joint  names 
qf  the  said  J.  C.  Starkey  and  W.  Starkey  alone  ;  and 
that  the  said  William  Whiteside  should  not  in  any  manner 
interfere  with  the  management  or  carrying  on  of  the  said 
copartnership  trade,  nor  receive  any  monies  due  or  to 
become  due  to  the  copartnership,  or  use  the  name  qf  the 
firm  in  drawing  bills,  Sfc. 

The  deed  then  provided  for  the  payment  to  Whiteside 

i  of  10  per  cent  per  annum  on  his  capital  of  24,000/.,  in 

''  lieu  of  all  profits,  and  for  the  repayment  of  the  capital 

itself,  at  the  termination  of  the  partnership,  in  lieu  of 

all  demands  on  the  partnership  stock  and  effects. 
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No  provision  was  made  in  the  deed  as  to  the  debts        18S0. 

owing  by  the  Starkeys  at  the  time  of  the  formation  of  the         

new  partnership.     The  deed  was  executed  by  Whiteside      Jkknings 

whilst  an  infant,  but  was  afterwards  confirmed  by  him,  ,  ""^  others. 

•^  In  the  matter 

on  his  coming  of  age,  by  a  deed,  dated  the  2d  of  March  of 

1QA|  Starkbt 

*®^*"  ^    ^  andothen. 

On  the  18th  of  April  1826,  a  commission  of  bankrupt 

was  issued  against  J.  C  Starkey  and  W,  Slarkey  ;  and,  on 
the  discovery  of  the  partnership  with  Whiteside^  a  com- 
mission was  issued  against  the  latter,  in  June  1826,  and 
annexed  to  the  former  commission. 

The  petition  stated  the  above  facts,  and  that,  upon 
the  formation  of  the  new  partnership,  the  debts  due  to 
the  Starheys  were  not  entered  in  any  new  books ;  that 
the  accounts  were  kept,  as  before,  in  the  names  of  the 
Starkeya  ;  that  interest  on  the  debts  due  to  all  the  peti- 
tioners, and  part  of  the  principal  of  some  of  the  debts, 
had  been  paid  out  of  the  funds  of  the  new  copartnership, 
but  that  Whiteside  was  not  privy  to  any  such  payment. 
The  petition  further  stated,  that  A.  B.  and  C  2>.,  two  of 
the  petitioners,  were,  from  the  first  formation  of  the  new 
copartnership,  aware  of  its  existence,  but  that  the  other 
petitioners  were  ignorant  of  it ;  that  before  the  commission 
had  issued  against  Whiteside^  A.  B,y  one  of  the  two  peti- 
tioners referred  to,  proved  against  the  joint  estate  of  the 
Starheys^  and  that  all  the  other  petitioners  had  proved 
against  the  estate  of  the  Starheys  only  since  the  commis- 
sion had  issued  against  Whiteside  ;  that  two  dividends  had 
been  declared,  of  1^.  M.  and  2«.,  on  the  joint  estate  of 
the  three  partners ;  but  that  there  were  no  assets  for  a 
dividend  on  the  joint  estate  of  the  Starheys  only,  (a) 

(a)  The  whole  of  the  state-  was  joint  estate  of  the  Stark^g 

ments  contidned  in  the  petition  to  the  amount  of  about  1,000/., 

were  admitted  by  the  assignees,  but  this  was  not  dwelt  upon  in 

excepting  the  last.  the  argument. 

It  appeared,  in  fact,  that  there 
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The  petition  prayed  that  the  petitioners  might  be 
allowed  to  transfer  their  proo&  from  the  joint  estate  of 
the  Starheya  to  the  estate  of  the  Starkeys  and  WhUesidSy 
and  be  paid  a  dividend  on  their  respective  debts  rateably 
with  the  joint  creditors  of  the  new  firm ;  or  else  that  the 
debts,  utensils  in  trade,  and  other  chattels  of  the  said 
copartnership  might  be  declared  to  form  part  of  the 
joint  estate  of  the  Starkeys  only,  and  the  value  of  them 
be  made  good  out  of  the  joint  estate  of  the  three  remain- 
ing undivided. 

Mr.  Knight  and  Mr.  2\imer  for  the  petition : — 

Upon  the  formation  of  tiie  copartnership  of  tiie 
Starkeys  and  Whitesidej  Whiteside  was,  to  all  intents 
and  purposes,  a  mere  dormant  partner.  He  placed  his 
money  out  at  a  rate  of  interest  which  would  have  been 
usurious,  had  he  not  assumed  the  character  of  a  partner; 
but  he  was  not  entitied  to  any  share  of  the  profits  of  the 
trade,  as  such,  nor  to  any  part  of  the  stock  of  the  part- 
nership on  its  termination.  There  may,  perhaps,  be 
some  difficulty  in  the  form  of  the  petition,  but  the 
questions  to  be  submitted  for  the  opinion  of  the  Court 
have  been  agreed  upon  by  the  parties,  and  seem  to 
resolve  themselves  into  two : — 

1st,  Whether  all  the  personal  chattels  belonging  to 
the  firm,  both  before  and  after  the  new  partnership, 
are  not  within  the  statutes  of  the  21st  Jac,  1.  c.  19.  and 
6G.  4.  c.  16.  §72.? 

2dly,  Whether  there  has  not  been  an  adoption  by 
the  three,  of  the  debts  due  firom  the  two  ? 

1.  The  cases  of  ex  parte  Enderby^  2  B.SfC.  389,  and 
SmUh  V.  Watson,  2B.8f  C.  401,  have  decided  tiiat  tiie 
purtnership  property  is,  as  against  the  dormant  partner, 
in  the  reputed  ownership  of  the  apparent  proprietor. 
In  ex  parte  Dyster,  2  Rose,  256,  Lord  Eldon  intimated 
an  opinion  to  the  same  effect,  and  expressed  his  dis- 
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ai^robadon  of  the  decision  of  the  Court  of  Exchequer        1830. 

in  CotdtoeU  v.  Gregory ^  1  Price^  129.     The  knowledge         

of  some  of  the  parties  that  Whiteside  was  a  partner  will      Jk^mngs 
not  vary  the  case.    This  was  recently  decided  in  Hichen-     and  others. 
boiham  v.  Oravesj  2C.SfP.  492  (a),  where  furniture  was    "     ^Jf^^ 
held  to  be  within  the  statute  of  James,  although  several       Starkey 
persons  dealing  with  the  bankrupt  knew  that  it  was  not 
his  property. 

The  case  arising  out  of  the  bankruptcy  of  Hurst  and 
Sobinsofiy  which  was  lately  decided  in  this  Court,  may, 
perhaps,  be  cited  on  the  other  side ;  but  there,  although 
the  new  partner  had  not  been  admitted  until  within 
a  month  or  two  of  the  bankruptcy,  yet  he  had,  after  his 
admission,  appeared  openly  and  ostensibly  as  a  partner ; 
and  it  was,  therefore,  held  by  your  Honour,  that  the 
stock  formed  part  of  the  joint  estate  of  the  new  firm. 
But  even  in  that  case  the  debts  due  to  the  original  part 
ners  were  held  not  to  have  become  part  of  such  joint 
estate,  but  to  have  remained  within  their  order  and 
disposition.  It  may  be  said  that  in  the  present  case 
some  of  the  petitioners  were  aware  of  the  existence  of 
the  partnership  between  the  Starkeys  and  Whiteside  ;  but 
the  question  is  not  whether  one  or  two  individuals  were 
aware  of  it,  but  whether  it  was  openly  declared  to  the 
world. 

2d.  Interest  was  paid  on  the  debts  for  several  years, 
out  of  the  iimds  of  the  new  partnership;  which  has  been 
held  to  be  an' adoption  of  them,  and  brings  the  case 
within  the  rule  referred  to  by  Lord  Eldon  in  ex  parte 
PeelCf  6  Ves.  602.  Some  of  the  petitioners  were  aware 
of  the  existence  of  the  new  firm,  and,  therefore,  assented 
to  such  adoption. 

Mr.  Rose  and  Mr.  Wood  for  the  assignees :  — 
There  is  much  difficulty  in  the  form  of  this  petition. 

(a)  Cited  under  head  of  '*  Reputed  Owner,"  1  Mont.  4*  Maea,  480. 

Vol.  I.  E 
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1830.  The  Vice-Chancellor  :  —  I  must  consider  the  case 
as  if  the  points  were  raised  upon  three  petitions. 

Ex  parte  ^  r  r 

Jennings 

and  othew.         Yor  the  assiimees  :— 
In  the  matter  ^  .    i.  . ,     i 

of  The  petitioners  are  individual  creditors ;  they  do  not 

aBd^cw.  *PP®^  ^°  behalf  of  themselves  and  other  creditors,  and 
yet  they  call  upon  the  Court  to  decide  between  the 
doubts  expressed  by  Lord  EldoUj  the  decision  of  llie 
Court  of  Exchequer,  and  the  obiter  dicta  of  the  Court 
of  King's  Bench,  as  to  whether  or  not  there  exists  at  this 
moment  any  commission  against  the  three  bankrupts,  and 
whether  or  not  the  joint  creditors  of  the  three  are  to  be 
entitled  to  any  dividend.  For  if  it  be  contended  that  the 
whole  of  the  partnership  property  is  to  be  considered  as 
the  joint  estate  of  the  Starkeys^  by  the  operation  of  the 
statute  of  James^  to  what  can  the  commission  against 
the  three  be  applied  ?  We  do  not  rely  on  the  case  of 
Hurst  and  Robinson^  where  the  addition  of  an  «  to  the 
first  name  of  the  firm  rendered  the  new  partner  an 
ostensible  partner ;  but  we  contend  that  it  has  never  yet 
been  decided  that  the  share  of  a  dormant  partner,  who 
continues  in  the  firm  up  to  the  time  of  the  bankruptcy, 
and  against  whom,  as  well  as  the  acting  partners,  a  com- 
mission issues,  is  to  be  considered,  in  the  distribution  of 
the  estate,  as  forming  part  of  the  joint  estate  of  the 
ostensible  partners  only. 

In  this  case,  the  stipulated  capital  of  24,000/.  was 
paid  by  Whiteside.  Certain  trusts  were  declared  of  that 
sum  by  the  deed  of  partnership,  and  it  formed  a  part  of 
the  capital  of  the  three  partners.  Any  person  becoming 
a  creditor,  subject  to  the  formation  of  the  new  partner- 
ship, might  have  brought  an  action  against  the  three. 
Why  should  he  be  deprived  of  his  right  of  proof  in  the 
event  of  bankruptcy  ?  The  questions  which  have  arisen, 
where  the  dormant  partner  has  been  solvent,  as  to  whe- 
ther or  not  his  interest  would  not  then  fall  within  the 
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statute,  is  perfectly  distinct  from  the  question  as  to  the        1830. 

administration  of  the  estate  lietween  the  different  classes         

of  creditors.     But  in  either  case  the  observations  of  the      Jenmngs 

Chief  Baron  in  Coldwell  v.  GregarVj  1  Price,  129,  will  ^  »"^  ^'^^ers. 

Ti       J     •      i»  Tx  r^      .      ,      *"  *"®  matter 

not  readily  admit  of  an  answer.    He  says :  <<  The  bank*  of 

rupt  and  defendant  were  actually  partners  in  the  goods  ^^"th''^ 
in  question.  It  is  a  very  different  case  where  there  is  no 
partnership  between  the  bankrupt  and  the  person  claim- 
ing to  be  interested,  otherwise  there  would  be  an  end  of 
what  iare  called  sleeping  partnerships  altogether,  which  are 
now  carried  on  to  so  great  an  extent  in  this  country.  If 
under  the  statute,  wherever  joint  property  is  taken  by 
the  assignee  of  a  bankrupt  under  a  separate  commission, 
you  deprive  a  solvent  partner  of  his  property,  with  what 
is  he  to  pay  the  partnership  debts,  for  which  he  is  liable, 
notwithstanding  his  effects  have  been  seized  under  the 
commission  ?" 

If  it  be  asked  what  is  the  share  of  the  dormant  partner? 
we  answer,  that  the  share  to  which  the  statute  can  be 
applicable  is  only  the  share  of  the  surplus  to  which  he 
is  entitled  after  payment  of  the  debts  due  from  the 
copartnership.  The  acting  partners  are  only  the  agents 
of  the  dormant  partner ;  and  there  is  also  the  character 
of  a  trust,  the  fund  being  vested  in  the  acting  partners  for 
the  benefit  of  the  copartnership,  and,  in  consequence,  for 
the  benefit  of  the  creditors  of  the  three.  In  cases  of 
dormant  partnership,  creditors  have  an  option  of  proving 
either  against  the  separate  estate  of  the  acting  or  the 
joint  estate  of  all  the  partners.  But  of  what  use  is  such 
an  option,  if  the  creditors  of  the  acting  partners  are 
entitled  to  sweep  away  the  whole  estate  ?  In  every  case 
dted  there  has  been  a  solvent  partner,  and  the  cases 
are  rightly  decided  upon  that  distinction.  In  ex  parte 
Enderby  the  partnership  had  been  dissolved,  and  the 
remaining  partner  was  allowed  to  carry  on  the  business 
for  a  year  and  a  half  after  the  dissolution.     That  case, 

E  2 
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1830.        therefore,  fell  clearly  within  the  principle  of  ex  parte 

Buffin^  6  Ves.  128,  and  ex  parte  WiOiamSj  11  Fes.  6, 

Jennings     but  has  no  bearing  on  the  present  question.     The  case 

In'^'thJ'St^r  ^^  '^^  ^-  Watsanj  2  B.  4*  C.  401,  contains  several  obiter 

of  dicta  on  the  pointy  but  the  case  itself  was  decided  on 

and  othew.     another,  ground . 

As  to  the  second  point,  which  has  been  raised  rather 
inconsistently  with  the  first,  not  only  is  there  no  agree- 
ment in  the  deed  that  the  debts  of  the  partnership  of  the 
Starkeys  shall  be  paid  by  the  new  firm,  but  Whiteside  is 
admitted  not  to  have  been  privy  to  any  payment  of 
interest  or  principal.  Ex  parte  Peele,  6  Ves.  602,  was 
not  the  case  of  a  dormant  partner,  nor  did  Lord  JBft/on 
there  refer  to  such  a  case.  Besides^  there  is  no  assent 
on  the  part  of  the  creditors  to  the  transfer  of  their  debt. 
Those  who  did  not  know  that  Whiteside  was  a  partner 
could  not  assent*  Ex  parte  Williams^  Buckj  13,  isa  strong 
case  to  shew  that  express  agreement  between  the  partners 
to  transfer  the  debts  from  an  old  to  a  new  firm  will  not 
let  in  the  creditor  who  has  not  assented,  on  the  ground 
that  he  could  not  bring  an  action  on  such  agreement. 

Mr.  Knightf  in  reply :  —  Lord  Eidan  expressed  his 
dissent  to  the  decision  in  Coldwell  v.  Gregory  as  long 
since  as  in  1815,  and  it  has  since  been  completely  over- 
ruled by  the  cases  of  ex  parte  Enderby  and  Smith 
V.  W(xtson» 

The  Vice-Chancellor  :  —  Is  there  any  case  in 
which,  all  the  parties  having  become  bankrupts,  the 
statute  of  James  has  been  held  to  apply  ? 

Mr  Knight :  —  We  submit  that  that  can  make  no 
difierence.  The  property,  having  been  left  in  the 
apparent  ownership  of  the  two,  must  be  distributed  aa 
their  estate.  It  is  quite  clear  that  the  debts,  at  least, 
which  were  originally  due  to  the  two,  must  be  held  to 
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be  their  property.     There  was  no  transfer  of  them  by        1830. 

the  deed  of  partnership  which  could  take  them  out  of 

the  ownership  of  the  Starkeys.  Jennings 

With  r^fu^  to  the  form  of  the  petition,  we  appre-  jn^e^'^attcr 
hend  that,  where  there  is  a  dormant  partner,  the  creditor  of 

has  his  option  of  proceeding  against  either  of  the  estates ;     ^^^  others. 
and  we,  therefore,  pray  in  the  alternative ;  and  we  shall 
be  entitled  to  shift  our  proof  acoordmg  as  the  Court 
shall  determine  that  the  joint  estate  of  the  Starkeys  is  to 
be  increased  or  diminished. 

The  Vice-Chancellor  :  —  At  the  time  when  this  April  2\. 
isase  was  argued  I  thought  that  some  other  cases  might 
be  found  besides  those  which  were  cited  by  counseL 
I  do  not,  however,  find  that  there  are  any.  The 
opinion  expressed  by  Lord  EUon,  in  ex  parte  Dygter, 
and  by  the  Judges  of  the  Courts  of  King's  Bench  and 
Common  Pleas,  render  it  very  difficult  for  me  to  say 
that  the  joint  creditors  of  the  Starkeys  are  not  entitled 
to  consider  the  personal  chattels^  alluded  to  in  the  peti- 
tion, as  forming  part  of  their  joint  estate.  Unless, 
therefore^  the  parties  disagree  as  to  any  particular  items, 
let  the  order  be,  That  they  are  to  be  considered  as 
forming  part  of  the  joint  estate  of  the  two  Starkeys  at 
the  time  of  the  bankruptcy ;  and  that  the  petitioners  are 
at  liberty  to  transfer  their  proofs* 

Ordered  accordingly,  (a) 

(a)  The  following  is  the  order:  as  the  joint  estate  of  the  said 

'^  I  do  think  fit  to  declare  that  John  Crou  Starkey  and  William 

the  personal  chattels  forming  the  Starkey,   under  the    statute   of 

partnership  estate  of  the  saidt/oAn  6  Geo.  4,  c.  16,  s.  72,  on  the 

OoM  Starkey^  William  Siarkey,  ground  that  such  personal  chat- 

and    WilMam    Whiteside,  at  the  tels  were,  at  the  time  of  the  said 

time  of  the  bankruptcy  of  the  bankruptcy,  in  the  order  and  dis- 

said  last-mentioned  parties,  ought  position  of  the  said  John  Crou 

to  be  considered  and  distributed  Starkey  and  William  Slar^cjf" 

£3 


54  CASES  IN  BANKRUPTCY. 


V.C.        -Ec  parte  LEWORTHY.  — In   the   matter  of   Sir 

LiNc.  Inn,  WALTER  ROBERTS,  Bart. 

Nov.  SO, 

*  1  HIS  was  a  petition   to  supersede    the  commission 

penede,  pre-      presented  in  the  lifetime  of  the  bankrupt,  who  had 
V^  ^J^      died  intestate. 

luetime  of  the 
bankrupt,  or- 

over,  on  his  ^^ •  ^^  objected  that  the  petition  could  not  be  heard 

^^jJJ°^  JlJ!    "^^  ^^  personal  representatives  of  the  bankrupt  were 

aentatives,  or        served, 
those  entitled  to 
take  out  admi- 
nistration, were       Mr.  Home  and  Mr.  Teed^  for  the  petition,  stated,  that 

the  bankrupt  had  died  intestate,  and  that  no  person  had 

taken  out  administration.     They  submitted,  therefore, 

tliat  as  there  was  no  personal  representative  to  serve, 

the  objection  ought  not  to  prevail. 

The  Vice-Chancellor  said  he  was  of  opinion  that 
the  petitioner  could  not  be  heard  until  the  personal 
representatives,  or  at  least  those  entitled  to  take  out 
letters  of  administration,  had  been  served.  Their 
interests  might  be  materially  affected  by  superseding 
the  commission. 


Petition  ordered  to  stand  over. 
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Ex  parte  C ALDECOTT. — In  the  matter  of  WHITE        L.  C. 

and  METCALFE.  ^V^^'  }^^* 

Jan.  14, 

IVl  R.  FROWDy  the  solicitor  of  Mr.  Beestan^  a  creditor,  under  a  com- 
had  been  summoned  by  the  commissioners  to  attend,  ^^"j^if^*"* 
and  produce  a  mortgage  deed  of  certain  leasehold  pre-  mqrtgfgpr,  the 

_  ,  oommisioners 

mises,  which  the  bankrupt  White  had  executed  to  have  authority, 
Mr.  Beestan  previously  to  his  bankruptcy,  and  which  ^^i^t.s3&s4 
Mr.  Beeston  had  deposited  with  Mr.  Frowd.  (a)  ^  enforce  from 

.        .  .     .  *  morteagee  of 

Upon  his  examination  by  the  commissioners,  'iJLr.Frawd  the  bankrupt's 
was  required  to  produce  the  deed,  to  which  he  objected,  S^SSm  of 
sajdng :  ^*  I  refuse  to  produce  it,  upon  two  grounds :  the  Jlf?*''^^"*®" 
first  is,  that  I  have  a  lien  upon  the  mortgage  deed,  and  the  mle  that  a  ' 
the  leases  therein  referred  to,  to  the  extent  of  1,600/.  or  vihMbirconsi- 
1,700/.,  and  that  I  have  a  right  to  retain  it  until  that  d^'^on*  ^*i>- 

.  .  ®"*  notice, 

lien  is  satisfied ;  the  second  ground  is,  that,  indepen-  cannot  be  com- 
dently  of  this   lien,  I   hold   it,  and  have  always  held  cover  hU  title- 
it,  as   solicitor  for  Mr.  Beeston^  the  mortgagee ;    and,  ^^%***^if  **' 
under  the  advice   of  my  counsel,   I  am  informed,   as  mortgage  or 

Durchasc  dc^o 

solicitor,  it  is  my  duty  to  refuse  the   production  and  itself. 
inspection.      For  these    two  reasons,  therefore,  I   now  /^^^^  /y  ^  X 

refiise  the  production.  ♦  ^>^///^  ^  y-r- 

**  Q.  What  is  the  nature  of  the  lien  you  claim  ?  ^               ^    ^ 

"  A.  As  solicitor  for  Mr.  Beeston  in  a  very  heavy  /^>^^  A<f/^y 

suit,   in  replevin,  about  1,200/.  or   1,300/.,  and  500/.  ^(^^A^  ^< 

perhaps,  besides,  for  costs,  and  heavy  sums  paid." 

On  a  subsequent  day  Mr.  Frowd  again  attended  the  F>^c,  31, 

commissioners,  and  was  examined  as  follows:  lo^y. 

"  Q.  The  commissioners  being  of  opinion,  after  argu- 
ment  and   consideration,   that  they  are  authorized  to 


(«)  See  €x  jiarte  Beeston^  1  Mont,  4*  Maca.  244. 

£  4 


56  CASES  IN  BANKRUPTCY. 

1830.        require  the  production  of  the  mortgage  deed^  and  that 
'        ^       such  deed  ought  to  be  produced  to  them,  as  being  neces- 

/ix  parte  o  -  x  o 

Caldecott.  sary  to  the  disclosure  of  matters  which  they  are  autho- 
t  e^  matter  j^^ed  to  inquire  into,  you  are  now  required  to  produce 
White         it  accordingly. 

<<  A.  I  refuse  to  produce  it,  for  the  reasons  I  have 
stated  in  my  former  examination." 

Upon  this  refusal,  the  commissioners  executed  a  war- 
rant of  commitment  against  Mr.  Fmwd  for  not  producing 
the  deed ;  but  Mr.  Frowd  was  not  taken  into  custody, 
in  consequence  of  an  order  of  the  Lord  Chancellor, 
made,  on  consent  of  counsel,  that  the  execution  of  the 
warrant  should  be  suspended  until  an  opportunity  was 
afforded  of  bringing  the  question  under  the  consideration 
of  the  Court. 

This  petition  was,  in  consequence,  presented  by  the 
assignees,  praying  that  ^r.  Frowd  should  produce  the 
deed,  or  that  the  order  restraining  the  execution  of  the 
warrant  of  commitment  should  be  discharged. 

It  was  stated,  in  tlie  petition,  that  the  assignees  had 
an  action  then  standing  for  trial  against  Mr.  Beeston,  to 
recover  various  sums  paid  to  him  by  the  bankrupts, 
which  were  alleged  to  be  fraudulent  preferences,  and 
that  the  production  of  the  mortgage  deed  was  material 
for  the  support  of  the  plaintififs  case. 

Mr.  Hose  and  Mr.  Macarthur,  for  the  petition  :  — 
1.  The  first  ground  upon  which  Mr.  Frowd  rests  his 
refusal  to  produce  the  deed  is,  that  he  has  a  lien  upon  it 
for  costs  due  to  him,  as  a  solicitor,  from  his  client,  the 
mortgagee.  This  objection,  however,  cannot  prevail.  In 
Furlong  v.  Howard,  2  Scho.^  Lef.  115,  Lord  Eedesdak 
expressly  decided,  that  although  a  solicitor  may  have  a 
lien  on  a  deed  for  his  costs,  yet  if  his  client  is  bound  to 
produce  it  for  the  benefit  of  a  third  person,  the  solicitor 
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roust  do  the  same.   The  right  of  lien,  in  such  a  case,  can        1880. 
only  exist  as  between  the  solicitor  and  his  client.     Thus       ^ 
Lord  Eldoviy  in  Fentvick  v.  Reed,  1  Mer.  1 14,  intimated    Caldecott. 
his  opinion,  that  an  attorney,  having  title  deeds  of  his  ^"  ^®  matter 
client  in  his  possession,  is  bound  to  produce  them,  if  the       Whitb 
principal  could  have  been  called  upon  to  do  so.     The    *"    *°°   ^' 
possession  of  the  attorney  in  such  a  case  is,  in  fact,  the 
possession  of  the  client ;  and  accordingly,  in  Brcusington 
V.  BrassmgUmj  I  Sim.  Sf  Stu.  455,  a  solicitor,  who  refused 
to  allow  a  deed  in  his  possession  to  be  proved,  on  behalf 
of  the  plaintiff,  because  he  had  a  lien  on  it  for  costs  due 
from  the  defendant,  was  ordered  by  the  Vice-Chancellor 
(Sir  John  Leach)  to  produce  the  deed,  at  his  own  ex- 
pence,   and   to  pay  all   the  costs   consequent  on   his 
refusal. 

2.  The  second  ground  relied  upon  by  Mr.  Frowd, 
and  which  may  be  thought  in  some  degree  inconsistent 
with  the  first,  where  an  adverse  lien  is  claimed  against 
his  client,  is,  that  he  holds  the  deed  as  solicitor  of  the 
mortgagee,  and  that,  on  his  behalf,  and  for  his  protection, 
it  is  his  duty  to  refuse  the  production  of  it.  This  ob- 
jection, however,  raises  directly  the  more  important 
questions,  whether  the  assignees  of  a  bankrupt  mortgagor 
are  entitled  to  inspect  the  mortgage  deed,  and  whether 
the  commissioners  can  compel  the  mortgagee  to  produce 
it?  In  support  of  the  objection,  it  was  urged  before  the 
commissioners  that  a  purchaser  for  valuable  considera- 
tion, without  notice,  cannot  be  compelled  to  discover  his 
title  deeds,  and  that  this  is  a  rule  frequently  and  so- 
lemnly recognized  both  in  courts  of  law  and  courts  of 
equity.  But,  on  the  part  of  the  present  petitioners, 
there  is  no  intention  to  dispute  the  existence  of  such 
a  rule,  or  to  question  its  propriety :  they  only  contend 
that  the  rule  was  never  extended  to  the  purchase  deed 
itself.     This  deed  it  is  necessary  to  plead  in  bar  to  the 
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1830.        disco^dry  sought;  Salkeld  v.  Science^  2  Fes.  sen.  107; 

▼.  Southcaie,  2  Ves.  sen.  395,  where  Lcnrd 


Calobcott.    Hardwicke  said,   in  giving  judgment  on  a  plea  to  a 

In  the  matter  discovery  of  title  deeds  and  writings :  "  First,  in  respect 

Whitx        of  the  discovery,  the  defendant  has  not  indeed  pleaded 

and  another.  ^  ^^  discovery  of  his  own  purchase  deeds;  nor  can  any 
purchaser  do  so,  for  he  must  set  them  out  in  order  for 
his  own  title."  In  Agton  v.  Asion^  3  AA.  302,  the  same 
distinction  is  stated  between  the  purchase  deed  and  the 
title  deeds ;  and  in  Wahoyn  v.  Lee,  9  Ves.  24,  where 
there  was  a  [dea  to  a  bill  for  discovery  and  delivery  of 
citle  deeds,  by  a  tenant  in  tail  in  possession,  against  a 
defendant  claiming  to  be  mortgagee  under  deeds  ex- 
ecuted by  the  plaintiff's  father,  the  mortgage  deeds 
were  recited  at  length  in  the  plea,  (a) 

A  mortgagee  is  a  purchaser  pro  tantOj  and  without 
doubt  within  the  rule  applicable  to  purchasers  for  valu- 
able consideration.  But  that  rule  only  entides  him  to 
say :  "  You,  the  mortgagor,  represented  to  me  that  you 
had  a  perfect  tide  to  the  premises  comprised  in  the  deed, 
and  all  the  necessary  evidences  of  that  title,  and  upon 
the  faith  of  this  assurance  I  advanced  you  money  on 
mortgage.  It  would  be  unconscientious  in  you  to  look 
into  the  title  deeds,  which  you  represented  to  be  com- 
plete, with  the  view  of  discovering  faults  and  defeating 
the  security ;  but  lest  such  should  be  your  object,  I  will 
not,  until  I  am  repaid,  consent  to  produce  them."  To 
the  mortgage  deed  itself,  however,  it  is  evident  that  the 
principle  of  the  rule  does  not  apply.     This  deed  specifies 


(a)  The     plea   is    stated    by  deeds  and  writings^  the  purchase 

Mr.  ^^ant^i,  **  Elements  of  Pleas  deed  must  be  excepted,  for  it 

in  Equity"  p.  341.     "Upon  a  is  pleaded."      Mitford   on    PI. 

plea  of  purchase  for  a  valuable  (3d  edit.)  p.  225.    See  also  Sugi^ 

consideration,  to    \  discovery  of  Vend  &  Purch.  (8th  edit)  p.  767. 
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Ex  parte 
Caldbcott. 


White 
and  another. 


the  terms  and  stipulations  of  the  contract,  the  sum  18S0. 
advanced,  the  time  for  which  it  is  lent,  the  rate  of 
interest,  and  a  description  of  the  properly  pledged,  with 
other  particulars,  which  should  always  be  accessible  to  ^^  ^®  matter 
the  contracting  parties  and  their  representatives,  and 
without  an  inspection  of  which  the  mortgagee  cannot 
know  his  right  to  redeem.  In  ordinary  cases  a  counter- 
part remains  in  the  possession  of  the  latter ;  and  it  can 
excite  no  surprise,  therefore,  that  the  question  has  been 
seldom  agitated.  But  by  a  case  reported  in  Mosley^ 
p.  246,  it  appears  that  LfOrd  King^  after  a  decree  nisi 
for  foreclosure,  directed  that  the  plaintiff  should  give 
tiie  defendant  a  copy  of  the  mortgage  deed,  at  the 
defendant's  charge,  but  would  not  oblige  him  to  pro- 
duce the  title  deeds ;  and  in  2  Ca.  &  Opin.  52.  it  is  ex- 
pressly stated,  that  although  a  mortgagee  is  not  com- 
pellable to  produce  the  title  deeds,  the  mortgage  deed 
itself  must  always  be  open  to  the  inspection  of  the  mort- 
gagor, {a) 

From  these  authorities,  and  die  recognized  practice 
of  the  Court,  it  cannot  be  doubted  that  there  is  a  clear 
distinction  between  the  title  deeds  and  the  mortgage 
deed,  and  that  a  mortgagor,  or  his  personal  represen- 
tative, may  obtain  by  bill  a  discovery  of  the  mortgage 
deed.      It  only  remains,  therefore,  to  be  considered, 


1 


(a)  **  And  it  is  understood  that 
a  mortgagee  is  not  compellable 
to  produce  the  title  deeds  be- 
fore he  has  actually  received  his 
money ;  for  otherwise,  under  pre- 
tence of  repajrment,  the  mort- 
gagor may  look  into  the  title 
deeds  with  a  view  to  discover 
faults  and  defeat  the  security; 
but    the   mortgage    deed   itself, 


which  puts  him  in  the  character 
of  mortgagee,  and  without  which 
he  cannot  resist  the  production 
of  the  title,  must  always  be  open 
to  the  inspection  of  the  mort- 
gagor, that  he  may  know  his 
right  to  redeem."  2  Cases  and 
Opin.  52.  See  also  OoverUryB 
edition  of  Powell  on  Mortgages, 
935. 
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Ex  parte 
Caldecott. 


and  another. 


1830.  whether  the  assignees  of  a  bankrupt  mortgagor,  in  whom 
the  interest  of  the  mortgagor  vests,  immediately,  by  the 
effect  of  the  bankrupt  laws  {Uoyd  v.  Uander^  5  Madd. 
In  the  matter  288,)  are  not  entitled  to  a  similar  discovery  by  virtue  of 
White  the  summary  jurisdiction  entrusted  to  the  commissioners. 
In  ex  parte  Knotty  11  Ves.  620,  Lord  Eldon  said :  <<  I 
cannot  reconcile  the  point,  that  the  assignees  stand  just 
in  the  same  situation  as  the  bankrupt,  and  not  in  a 
better,  with  the  passages,  and  indeed  the  doctrine,  in 
some  of  the  cases.''  But  without  entering  into  so  wide 
a  question,  it  will  be  sufficient  for  the  purposes  of  this 
argument  to  assume^  what  will  not  be  disputed,  that  as 
respects  this  mortgage  all  the  rights  which  the  mort- 
gagor possessed  before  his  bankruptcy  were,  by  the 
commission  and  assignment,  transferred  to  the  assignees. 
In  addition  to  this  the  late  bankrupt  statute  has 
granted  to  the  commissioners  the  power,  and  affords, 
through  them,  to  the  assignees,  a  comparatively  cheap 
and  expeditious  mode  of  gaining  information  relative  to 
the  bankrupt's  estate ;  to  obtain  which,  previously  to  the 
passing  of  this  act,  the  assignees  would  have  been 
obliged  to  resort  to  a  bill  of  discovery.  By  the  33d  and 
34th  sections  of  the  6  Geo.  4,  c.  16  (a),  it  will  be  seen 


(a)  33.  And  be  it  enacted,  that 
afler  the  adjudication  it  shall 
be  lawful  for  the  commissioners, 
by  writing  under  their  hands, 
to  summon  before  them  any 
person  known  or  suspdicted  to 
have  any  of  the  estate  of  the 
bankrupt  in  his  possession,  or 
who  is  supposed  to  be  indebted 
to  the  bankrupt,  or  any  person 
whom  the  commissioners  believe 
capable  of  giving  information  con- 
cerning the  person,  trade,  deal- 


ings, or  estate  of  such  bankrupt, 
or  concerning  any  act  or  acts  of 
bankruptcy  committed  by  him,  or 
any  information  material  to  the 
full  disclosure  of  the  dealings  of 
the  bankrupt;  and  U  shall  be 
lawful  for  the  said  commissioners 
to  require  such  person  to  produce 
any  books^  papers,  deeds,  writings, 
or  other  documents  in  his  custody 
or  powery  which  may  appear  to 
the  commissioners  necessary  to 
the  verification  of  the  deposition 


I 


I 

) 
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that  the  commissioners  are  expressly  empowered  to  sum-        1880. 
mon  before  them  and  examine  persons  on  oath  concern-         

Ex  parte 
" Caldecott. 

of  such  person,  or  to  the  fiiU  into  writing  the  answers  of  every  •''^  *  ®  ™*  *® 
disclosure  of  any  of  the  matters  such  person,  and  such  answers  so  Whitb 
which  the  commissioners  are  reduced  into  writing  the  party  luid  another, 
authorized  to  inquire  into;  and  examined  is  hereby  required  to 
if  such  person,  so  summoned  as  sign  and  subscribe ;  and  if  any 
aforesaid,  shall  not  come  before  such  person  shall  refuse  to  be 
the  commissioners  at  the  time  sworn,  or  shall  refuse  to  answer 
appointed,  having  no  lawful  im-  any  lawful  questions  put  to  him 
pediment,  (made  known  to  the  by  the  said  commissioners  touch- 
said  commissioners  at  the  time  of  ing  any  of  the  matters  aforesaid, 
thdr  meeting,  and  allowed  by  or  shall  not  fully  answer  to  the 
them,)  it  shall  be  lawful  for  the  satisfaction  of  the  said  commis- 
said  commissioners,  by  warrant  doners  any  such  lawful  questions, 
under  their  hands  and  seals,  to  or  shall  refuse  to  sign  and  sub« 
authorize  and  direct  the  person  scribe  his  examination  so  reduced 
or  persons  therein  named  for  that  into  writing  as  aforesaid,  (not 
purpose  to  apprehend  and  arrest  having  any  lawful  objection  al- 
such  person,  and  bring  him  be-  lowed  by  the  said  commissioners,) 
fore  them,  to  be  examined  as  or  shall  not  produce  any  books, 
aforesaid,  (a)  papers,  deeds,  and  writings  and 
34.  And  be  it  enacted,  that  upon  other  documents  in  his  custody  or 
the  appearance  of  any  person  so  power  relating  to  any  of  the  mat* 
summoned  or  brought  before  the  ters  aforesaid,  which  such  person 
commissioners  as  aforesaid,  or  if  was  required  by  the  commissioners 
any  person  be  present  at  any  to  produce,  and  to  the  production 
meeting  of  the  commissioners,  it  of  which  he  shall  not  state  any 
shall  be  lawful  for  them  to  ex-  olfjection  allowed  by  the  cornnds' 
amine  every  such  person  upon  sioners,  it  shall  be  lawful  for 
oath,  either  by  word  of  mouth  them,  by  warrant  under  their 
or  by  interrogatories  in  writing,  hands  and  seals,  to  commit  him 
concerning  the  person,  trade,  to  such  prison  as  they  shall 
dealings,  or  estate  of  such  bank-  think  fit,  there  to  remain  with- 
rupt,  or  concerning  any  act  or  out  bail  until  he  shall  submit 
acts  of  bankruptcy  by  such  bank-  himself  to  them  to  be  sworn,  and 
rapt  committed,  and  to  reduce  full  answers  make,  to  their  satis- 
faction,  to  all  such  lawful  ques- 

{.)  IS  EU..  ,.  6  ;  1  J.  1.  s.  10 ;    'i*>"»  »*  "h""  ^  P"'  t°  him,  and 
5  Geo.  2.  s.  IG.  sign  and  subscribe  such  examina- 
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1830.  ing  the  trade,  dealings,  or  estate  of  the  bankrupt,  and 
to  compel  the  production  of  all  books,  papers,  deeds^  or 
Caloecott.  writings  relating  thereto ;  and  the  Court  will  not  fail  to 
In  the^mattcr  Qjjgerve  that  the  latter  is  an  enactment  introduced  into 
White  the  bankrupt  law,  for  the  first  time,  by  this  act;  and 
introduced,  as  it  is  contended,  on  behalf  of  the  assignees, 
for  the  express  purpose  of  affording  the  assignees  an 
expeditious  and  effectual  discovery  before  the  commis- 
sioners, instead  of  subjecting  them  to  the  expence  and 
delay  attendant  upon  applications  to  a  higher  tribunal. 

It  was  alleged  by  Mr.  Montagu^  on  a  former  occasion, 
that  the  new  words  in  the  SSd  and  34th  sections  were 
intended  to  have  a  confined  meaning,  and  only  to  autho- 
rize the  commissioners  to  enforce  the  production  of 
deeds  to  prove  an  act  of  bankruptcy  \  ex  parte  Treacher ^ 
Buck,  18;  ex  parte  Law,  Buck,  110.  But  to  this 
objection  it  is  a  conclusive  answer,  first,  that  the  diffi- 
culty of  compelling  the  production  of  such  deeds  was 
expressly  removed  by  the  3  Geo.  4,  c.  81,  s.  1,  which 
clause  is  now  embodied  in  the  24th  section  of  the 
6  Geo.  4,  c.  16 ;  and,  secondly,  that  this  24th  section 
specifies  the  powers  of  commissioners  before  adjudication, 
whilst  the  33d  and  34th  sections  advert  expressly  and 
in  terms  to  the  powers  of  commissioners  *^  after  adju- 
dication." 

The  powera  thus  given  as  to  discovery  should  be  exer- 
cised, it  is  admitted,  according  to  the  rule,  and  subject 
to  the  same  qualification  of  that  rule,  which  prevails  in 
courts  of  equity,  and  which  has  been  already  adverted  to 
as  the  principle  of  the  right  which  we  seek  to  enforce  in 


tion,    and  produce    tuck    books,  Hon  of  which  no  such  obfeetion  as 

papers,  deeds,  writings,  and  other  aforesaid  has  been  allowed,  {a) 

documents    as    aforesaid   in    his        7~ ZT 

,    ,                         s     sL           J  W   13  EIix.  8.6;  IJ.  1.  S.10; 

custody  or  power,  to  the  produo  5  G.  2.  s.  16. 
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this  case.  A  much  stronger  doctrine^  as  to  the  powers 
of  commissioners  of  bankrupt,  is  attributed,  to  hord. 
Erskinej  in  ex  parte  Herbert^  11  Fes.  113;  but  it  has 
not  been  thought  necessary  to  rely  upon  it,  in  a  case 
where  the  assignees  only  desire  to  enfiMxe,  by  means  of 
the  summary  jurisdiction  intrusted  to  the  oommisuonersy 
the  same  discovery  which  would  be  granted  by  this  Court 
cm  a  bill  filed  by  them  against  the  mortgagee,  (a) 

Hie  Solictor  General^  Mr.  Knight^  and  Mr.  Moniagu 
for  the  respondents :  — 

The  question  is,  whether  the ,  commissioners  have 
authority  to  compel  the  production  of  this  mortgage- 
deed? 

It  may  be  assumed,  we  admit,  first,  that  this  power 
may  exist  in  a  case  where  firaud  is  established,  which  is 
not  pretended  here ;  secondly,  diat  this  summary  mode 
of  proceeding  before  Qommissioners  was  not  intended  to 
give  them  new  powere  to  enforce  discovery,  but  onfy  a 
more  cheap  and  expeditious  mode  <^  exercising  juris- 
diction as  to  discovery,  which,  previously  tp  the  bank- 
ruptcy, the  debtor  could  only  have  obtained  by  bill; 
thirdly,  that  neither  at  law  nor  in  equity  can  a  boni^fide. 
purchaser  for  valuable  consideration  be  comp^ed  to 
discover  his  title  (b) ;  fourthly,  that  assignees  stand, 
after  the  bankruptcy,  in  the  same  situation  in  which  the 


(0)  The  rules  that  prevail  in 
courts  of  common  law,  with  re- 
spect to  instruments  which  are 
declared  upon,  are  stated  in 
TWfs  Practice.  See  also -8/a*«y 
▼.  Porter,  1  Taunt.  386 ;  King  v. 
King^  4  Taunt.  666. 

ifi)  At  law,  see  Pickering  v. 
No^es,  \  B.^C.  262  ;  Schlencker 


V  Moxey,  3  B.  4rC,  791 ;  Pope 
V.  Blogg,  9B.SrC.  251 ;  Harrit 
V.  Hill,  3  Stark,  1 40 ;  Powell  on 
Mortgages,  629 ;  Rtdgway^s  Par- 
liamentary Cases,  as  referred  to 
by  Powell  on  Mortgages;  Ter- 
rand  v.  Saundert^  2  Vet.  458; 
Walwyn  v.  Lee,  9  Vet.  25. 


1880. 

Ex  parte 

Caldecott* 

In  the  matter 

oS 

White 

and  another. 
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1830.        debtor  stood  before  the  bankruptcy  (a),  except  as  to 

"        reputed  ownership. 

Caldeoott.         Assuming  these  four  positions^  we  contend  that  the 

In  the  matter  commissioners  cannot  compel  this  discovery  of  a  mort-* 

White        gagee's  title,  unless  the  assignees  will  subject  themselves 

and  another.    ^  ^^  ^^^  equity  to  which  they  would  be  subject  upon 

filing  a  bill ;  viz.  the  payment  of  the  debt  and  interest 
due  to  the  mortgagee.  Such  was  the  settled  practice  of 
the  Court,  from  the  reign  of  Henry  the  8th,  when  the 
first  bankrupt  statute  was  enacted,  until  the  year  1730^ 
when  the  general  bankrupt  act  of  the  5  Geo.  2,  c  30^ 
was  passed  by  the  legislature ;  from  which  practice  it 
appears  that  the  assignees,  unable  to  obtain  discovery 
before  commissioners,  resorted,  but  in  vain,  to  a  court 
of  equity,  (b) 

This  general  practice  is  sanctioned  by  the  21  Jac.  1, 
c.  19,  s.  13,  where  the  payment  of  the  debt  to  the  mort- 
gagee is  considered  a  condition  precedent.  In  the 
5  Greo.  2,  c.  30,  s.  13,  no  notice  was  taken  of  mort- 
gages ;  the  law,  therefore,  was  continued  on  the  same 
tooting  as  it  existed  under  the  21  Jac.  1^  c.  19. 

By  the  5  Geo.  2,  c  30,  s.  16,  the  commissioners  were 
empowered  to  examine  witnesses ;  but,  as  this  clause  did 
not  mention  any  thing  of  papers,  the  commissioners  had 
not  any  direct  mode  of  compelling  the  production  of 
any  writing,  (c)     To  remedy  this  a  power  was  given  by 

(a)  Gladttone  v.  Hadwm,  1  Af.  case,    1  G.  ^  J,  54;    ex  parte 

4*  S.  526;    Saunders   v.  Letiiey  Woolly,  \  G,Sr  J.  396,  The  mode 

2  Ball  Sf  B,6\e,  of  compelling   a   reference   to 

(5)  Abery  v.    ParaU  (1681),  writings  was  indirectly,  by  an  ad- 

1    Vem.   87 ;    Parrot   v.    BaU  mission  from  the  witness  that  he 

(1681),   2  Ch.  Ca.  72;    Anon.,  could  answer  more  fully  by  refer- 

35  Car.  2.;    2  Ch.  Ca.    136;  ence  to  writings,  ^e  In  re  Dale 

WUkie  v.  Bodmgton,  2  Vem,  599.  and  Hardy^  in  note,  1  Mont*  ^ 

(c)  This  was  a  frequent  subject  Maca,  27 1 . 
of  discussion.     See   Goddanfs 


\ 
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the  6  Geo.  4,  c.  16,  ss.  33  &  34,  to  enable  the  commis*        ]  830: 
sioners  to  compel  the  production  of  writings  necessary         ' 
for  the  verification  of  the  deposition  (a) ;  but  it  was  never    Cau)ecott. 
intended  to  subvert  the  settled  practice,  both  at  law  and  ^^  '*>e  mattec 
in  equity,  of  not  permitting  a  debtor  to  inspect  the  title       White 
of  his  mortgagee.  ""^  another. 

During  the  progress  of  the  6  Geo.  4,  c.  16,  through 
the  House  of  Commons^  a  clause  was  inserted  in  the  act, 
enabling  the  commissioners  to  examine  the  title  of  a 
mortgagee,  but  it  was  expunged  and  rejected  in  the 
House  of  Lords  {b) ;  and  by  the  70th  section  the  same 
law  was  sanctioned  that  had  previously  existed.  And  if 
this  omission  is  attempted  to  be  explained,  by  saying 
that  the  provision  was  unnecessary,  as  the  power  was 
given  by  the  33d  and  34th  sections^  the  answer  will  be 
found  in  what  fell  from  the  Lord  Chancellor,  in  ex  parte 
BurgesSj  2  G.  <$- «/.  200,  in  commenting  upon  the  con- 
struction of  general  words  in  the  bankrupt  act,  with 
relation  to  brickmakers,  in  which  his  Lordship  says, 
^  I  cannot  think  that  an  enactment  of  so  much  im- 
portance, and  at  such  direct  variance  with  all  the  prin- 
ciples of  the  bankrupt  laws,  would  be  made,  by  omitting 
a  description  which  could  not  be  doubted,  and  leaving 
the  question  involved  in  the  obscurity  attendant  upon 
these  vague  and  general  words/' 

Besides,  the  33d  and  34th  sections  are  expressly  con- 


(a)  Ante,  page  60.  personal  estate  of  the  bankrupt, 

(&)  The  following  is  the  clause,  the  commissioners,  after  notice 

which  passed  the  Commons,  but  served  upon  the  person  or  per- 

was  rejected  in  the  Lords :  sons  cluming  to  be  entitled  to 

**  And  be  it  enacted,  that  where  such  mortgage  or  security,  shall 

there  is  any  legal  or  equitable  inquirewhethcr  the  same  is  valid," 

mortgage  or  other   security  af-  &c. 

fecting  any  part  of  the  real  or 

Vol.  I.  F 
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1830.        fined  to  the  person,  the  trade,  the  dealings,  the  estate 

of  the  bankrupt,  and  any  act  of  bankruptcy ;  but  it  is 

Caldecott.    not  pretended  that  this  is  an  act  of  bankruptcy ;  and  it 
In  the  matter  jg  jj^^.  ^g  estate  of  the  bankrupt,  but  of  the  mortgagee. 

White  The  solicitor  has  a  lien,  not  only  for  the  costs  of  pre- 

aad  another,    pj^^^g  ^hig  deed,  but  for  his  usual  general  lien ;  and  the 

deed  can  neither  be  demanded  nor  seen  by  the  mort- 
gagee or  his  representatives,  nor  by  any  person  claiming 
an  interest  subsequent  to  the  time  of  the  deposit,  until 
this  debt  is  paid.  The  cases  cited  are  apparently,  but 
only  apparently,  in  opposition  to  this  rule. 

The  Lord  Chancellor  said,  he  was  clearly  of 
opinion,  that  the  order  restraining  the  execution  of 
the  warrant  of  commitment  ought  to  be  inunediately 
discharged ;  and  that  if,  in  consequence,  Mr.  Frowd  was 
taken  into  custody,  his  counsel  would  have  a  full  oppor* 
tunity  of  again  bringing  the  case  under  the  consideration 
of  the  Court;  and  that,  to  afford  them  an  opportunity 
,  of  doing  this,  with  as  little  prejudice  as  possible,  he 
would  refrain  from  stating  the  reasons  of  his  present 
determination  until  he  had  again  heard  all  that  could  be 
urged  against  the  decision  of  the  commissioners,  (a) 

Ordered  as  prayed. 


(a)  The  questions  raised  upon  duce  the  mortgage  deed  on  the 

this   petition    were    not    again  trial  of  the  action  at  law.    The 

argued  or   brought    under    the  deed  was  accordingly  produced 

notice  of  the  Court,  Mr.  Frowd  on  the  trial,  and  read  in  evidence 

having  signed  an  undertaking  be-  on  the  part  of  the  plaintiffik 
fore  the  commissioners  to  pro- 
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Ex  parte  DANBY.  —  In  the  matter  of  HORSLEY.  V.  C. 

LiNc.  Inn, 

rwy  ,  '  May  20, 

J.  HE  election  of  assignees  was  by  creditors  whose  debts        1830. 

amounted  to  660/.,  including  200/.  the  amount  of  the  Ifassigncenare 
petitioning  creditor's  debt,  which  had  not  been  proved  voteofthepeti- 
at  a  public  meeting.  The  amount  of  debts  proved  by  ^^^^y^^^'''' 
the  creditors  in  the  minority  was  500/.  proved,  the 

This  was  a  petition^  presented  six  months  after  the  vaca^^aU 
chiMce  of  assiimees,  prayiuir  for  a  new  choice.  though  the 

o  ^  r     J     KD  petiticHi  IS  pre- 

sented six 

Mr.  Bose  and  Mr.  Roots  for  the  petition.  the  election. 

Mr.  Montagu  for  the  respondents :  —  -</^^  3^  ^*^«^r/cr 

The  mistake  of  the  commissioners  in  rejecting  a  debt, 
unless  the  rejected  debt  is,  compared  with  the  whole 
debts,  very  considerable,  is  not  a  reason  to  vacate  a 
chc^ce  of  assignees,  and  the  principle  is  the  same  whe- 
ther it  be  the  improper  rejection  or  admission  of  a 
debt.  In  ex  parte  Scholey^  1  G.SfJ.  3,  the  Court  says : 
^<  Parties  who  complain  must  bring  forward  their  com- 
plaints with  all  reasonable  diligence.  These  petitions 
come  too  late  at  the  end  of  six  months." 

The  Vice-  Chancellor  :  —  It  was  setded,  in  ex  parte 
Ranosorij  2  G.  8f  J.  353,  that  a  choice  similar  to  this 
wsB  not  a  choice  in  the  mode  prescribed  by  the  statute ; 
and  I  do  not  think  the  delay  of  six  months  sufficient  to 
bar  the  petitioners. 

A  new  choice  ordered. 


f2 


68  CASES  IN  BANKRUPTCY. 


LiNC.  Imn,   ^  parte   KIRBY   and   NIAS.  —  In  the  matter   of 

V.C.  POTTINGER. 

Jan.  5f 

1830.       ^  PETITION  was  presented  by  Kirlfy;   Nias  was 

Petition  to  refer    xr-  i_  »        t  -^ 
for  leandal  need  ^^^h  »  solicitor. 

not  ^  the  'This  was  a  petition  by  Kirlfv  and  Mew,  to  take  off 

scandal :  it  may  r  ^  •f  ^ 

be  by  the  aoli-     the  file,  or  refer  to  the  Master  for  scandal,  an  affidavit 
plaint;  and  the   reflecting  on  the  character  of  NiaSy  which  was  sworn 

tS*^^!d  ^    ^y  ^®  ^^^^  ^^  *®  respondent's  solicitor.     Costs  were 
petition  need      prayed  against  the  solicitor  and  the  clerk. 

not  be  aenred.       *      -^  *=» 

^^e  ^^  ^^  G       Mr.  Home^  Mr.  Bose,  and   Mr.  Anderton,   for  the 
j^  ^y  g^^^^^  ^j-asoViciXoTj  objected,   1st,  that  Mo*,   not  being  a  party 

to  the  former  petition,  ought  not  to  have  been  joined 
in  this  petition;  2dly,  tliat  the  respondents  in  the 
original  petition  ought  to  have  been  made  respondents; 
3dly,  that  the  petition  ought  to  have  stated  the  scan- 
dalous matter. 

Mr.  Wakefield,  for  the  clerk,  objected,  that  there  was 
not  jurisdiction  as  to  his  client 

Mr.  Knight  and  Mr.  Montagu  for  the  petition :  — 
As  to  the  first  objection,  the  question  whether  a 
stranger  to  the  original  proceeding  can  petition  does  not 
occur,  as  Kirby  was  one  of  the  original  petitioners ;  and 
even  if  it  did,  the  Lord  Chancellor,  in  ex  parte  Simpwny' 
15  Ves.  476,  says,  ^<  I  do  not  think,  with  reference  to 
this  subject  of  scandal,  in  proceedings  either  in  causes 
or  in  bankruptcy,  that  any  application  by  any  person  is 
necessary.  The  Court  ought  to  take  care,  that  either 
in  a  suit  or  in  this  proceeding,  allegations,  bearing 
cruelly  upon  the  moral  character  of  individuals}  and 
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not  relevant  to  the  subject,  shall  not  be  put  upon  the 
record." 

With  respect  to  the  second  objection,  the  application 
18  properly  made  against  the  solicitor  who  filed  the 
affidavit,  as  he  is  the  party  whose  duty  it  is  to  see 
diat  the  affidavit  which  he  sanctions  is  proper;  and  this 
was .  the  opinion  of  the  Lord  Chancellor,  in  ex  parte 
Simpson. 

As  to  the  third  objection,  it  has  been  decided,  in 
ex  parte  Chisman^  2  Glyn  8f  J.  315,  and  the  cases  there 
cited,  that  it  is  not  necessary  to  state  the  scandalous 
matter  in  the  petition,  as  it  is  not  for  the  Court,  but  the 
Master,  to  decide  in  the  first  instance ;  and,  if  necessary, 
a  petition  of  exceptions  may  be  presented. 

With  regard  to  the  clerk,  the  Court  has  jurisdiction 
over  every  person  who  makes  an  affidavit.  The  party 
who  utters  the  scandal  is,  of  course^  the  most  guilty. 


1830. 

£jp  parte 

KiRBY 

and  another. 

In  the  matter 

of 

PoTTINGSa. 


The  Vice-Chancellor  made  the  order  against  the 
solicitor,  and  said,  that  he  would  direct  precedents  to  be 
examined,  if  it  was  pressed,  (which  it  was  not,)  against 
the  clerk. 


Ex  parte  ELSEE.  —  In  the  matter  of  JOINER. 

When  this  petition  was  called  on,  and  Mr.  Montagu 
was  about  to  open  it^  the  Solicitor  General  objected  to 
Mr.  Montagv^s  being  heard,  as  he  was  retained  by  the 
respondent. 

Mr.  Montagu  said,  that  he  was  not  retained  by  the 
respcmdent  according  to  the  professional  rule  in  the  case 

F  3 


September^ 
1830. 

The  Chancellor 
has  not  juri?- 
dicticm  in  bank- 
ruptcy to  inter- 
feie  with  the 
practice  of  a 
barrister  as  to 
a  retainer. 
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1830.       of  retainers ;  and  that,  even  if  he  had  been  retained,  the 

Lord  Chancellor,  sitting  in  bankruptcy,  had  not  any 

£l8£e.       jurisdiction ;    but  that  questions  of  this  nature  were 

In  the^^matter  j^^yg  decided  by  some  King's  counsel,  to  whcnn  the 

Joiner.       matter  was  referred ;  which  course  had,  on  the  present 

occasion,   been  adopted  by  a  reference  to  Mr.  BdL 

Mr.  Montagu  stated,  that  this  question  had  been  fully 

discussed  and    settled    by   Lord  EUbn,   in  ex  parte 

Uoyd.  (a)     There  being  some  doubt  as  to  the  fact,  it 

(a)  The  following  is  the  report  For  whom,  under  the  circum- 

of  the  above-mentioned  case :  stances  of  the  case,  Mr.  Moniagu 

Ex  parte  Lloyd,  November  5,  ought  to  act  as  counsel ;  and, 
1822. — ^This  was  a  petition  pre-  Sdly,  Whether  the  Lord  Chon- 
sented  to  restrain  Mr.  Montagu  cellor  had  jurisdiction  upon  the 
from  acting  as  counsel  on  behalf  subject.  Upon  opening  the  peti- 
of  a  bankrupt,  from  whom  he  had  tlon,  the  Lord  Chancellor  ex- 
received  a  retainer,  after  he  had  pressed  his  clear  decided  opinion, 
acted  as  counsel  against  him  on  that  he  sitting  in  bankruptcy  had 
the  retainer  of  a  Mr.  Lloi/cL  no  jurisdiction  whatever  to  inter- 
Mr.  Montagu  had  received  a  re-  fere  with  a  barrister  in  the  ezer- 
tainer,  with  the  usual  fee  of  one  cise  of  his  discretion  as  to  the 
guinea,  and  had  repeatedly  acted  client  upon  whose  retainer  he 
under  that  retainer  of  Mr. ZioyfiTs  might  think  proper  to  act;  but, 
against  the  bankrupt.  The  meet-  upon  Mr.  Montagu's  soliciting 
ings  were  adjourned  from  time  his  Lordship  to  hear  the  petition, 
to  time.  In  the  interval,  after  as  it  was  upon  a  subject  unsettled, 
one  of  the  adjournments,  a  gene-  and  of  importance  to  the  bar,  his 
ral  retainer  was  lef^  on  behalf  of  Lordship  was  pleased  to  say,  that 
the  bankrupt.  At  the  next  meat-  as  '^  Amicus  Curia"  he  was  ready 
ing,  of  which  Mr.  Lloyd^%  solici-  to  hear  the  petition.  After  having 
tors  had  notice,  they  did  not  send  heard  Mr.  Home  and  Mr.  Pepyi 
any  brief.  The  bankrupt  did  in  support  ofthe  petition,  and  the 
•end  a  brief,  and,  as  a  right,  Attorney  General  and  Mr.  7>e». 
claimed  Mr.  Montagu's  assis-  love  and  Mr,  Parker  as  counsel 
tance.  He  attended  before  the  for  Mr.  Montagu,  and,  afler  ha?- 
connnissioners  as  counsel  for  the  ing  heard  Mr.  Montagu  as  coun- 
bankrupt.  This  was  a  petition  sel  for  the  bankrupt,  his  Lordship 
to  restrain  him  from  so  «icting.  declared,  that  Mr.  Montagu  was 
The  questions  were  two;    1st,  bound,  under  the  drcumstancos 
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stood  over  until  the  next  day,  when  Mr.  Montagu  ap- 
peared for  the  petitioner. 


of  the  case,  to  act  as  counsel  for    till  this  petition  was  presented,  no 
the  bankrupt,  and  dismiss   the    suitor  has  attempted  to  interfere. 


petition. 

The  argument  was,  in  sub- 
stance, as  follows: — From  the 
constitution  of  our  courts,  it  has 
been  deemed  expedient,  for  the 
purpose  of  eliciting  the  truth 
both  of  law  and  of  fact,  that  the 
judge  should  hear  the  most  pow- 
erful opposite  statements  of  ex- 
perienced men,  who  are  more 
able  to  do  justice  in  a  public 
assembly  to  the  cases  of  the  sui- 
tors than  the  suitors  themselves. 

The  wisdom  of  this  expedient 
may  be  easily  illustrated.  If  a 
judge  is  called  upon  to  decide  on 
any  doubtful  question,  in  che- 
mistry, for  instance,  would  it  not 


it  is  established ; 

Ist.  That  a  barrister  must  not 
exercise  any  discretion  as  to 
the  suitor  for  whom  he 
pleads  in  the  court  in  which 
he  practises. 

2d.  A  barrister  is  bound  to  act 
for  the  party  by  whom  he  is 
retained  as  long  as  his  ser- 
vices are  required,  and  no 
longer. 

3d.  The  disputes  between  dif- 
ferent suitors  as  to  the  right 
of  retainer  must  be  decided, 
not  by  any  public  tribunal, 
but  by  the  barristers  them- 
selves. 

Each  of  these  positions  seems 


be  desirable  that  he  should  hear    to  be  of  sufficient  importance  to 
the  conflicting  sentiments  of  two    require  a  separate  investigation, 
eminent  chemists  ?  or  in  a  doubt- 


ful question  of  insanity,  to  hear 
the  opposite  sentiments  of  two 
eminent  physicians?  or  in  a 
question  of  fracture  of  a  limb, 
the  opposite  sentiments  of  two 
eminent  surgeons  ? 


I. 

A  barrister  ought  not  to  ejcercite 
any  discretion  as  to  the  sttitor 
for  whom  he  pleads  in  the  court 
in  which  he  practises. 

If  a  barrister  was  permitted  to 

Assuming  that  the  truth  will  exercise  any  discretion  as  to  the 

be  best  discovered  by  the  con-  client  for  whom  he  will  plead, 

flicting  reasonings  of  men  disin-  the  course  of  justice  would  be 

terested  in  the  event  of  the  suit,  interrupted  by  prejudice  to  the 

there  are  certain  rules  by  which,  suitor,  and  the  exclusion  of  inte- 

fbr  the  attainment  of  this  object,  grity  from  the  profession, 

the  practice  of  the  bar  is  regu-  The  suitor  would  be  preju- 

lated ;  and,  amongst  the  most  im-  diced  in  proportion  to  the  re- 

portant  of  these  rules,  with  which,  spectabHity  of  the  advocate ;  and 

F  4f 


1830. 

JEjp  parte 

£lse£. 

In  the  matter 

of 

JOINEB. 


4  Sr^^.y/a. 
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L.C. 

Nov.  19, 

1830. 

A  creditor  who 
proyei  his  whole 
debt,  and  exhi- 
bits  a  mortgage 
Ibr  a  part,  and 
receives  a  diyi- 
dend,  forfeits 
the  mortgage. 
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Ex  parte  EGGINGTON.  —  In  the  matter  of 

FARMER. 

I  HE  petition  stated,  that  in  1797  a  commission  issued 
against  Farmer;  that  on  the  17th  of  May  1797^  being 
the  day  previous  tothe  choice  of  assignees,  the  petitioner 
proved  her  debt ;  that  in  the  deposition,  upon  which  she 
proved  107/.  5&,  she  stated,  <^  that  she  had  received  no 
security  or  satisfaction  whatever  for  the  said  debif  save 


the  weight  of  character  of  the 
counsel  would  be  evidence  in  the 
cause.  Integrity  would  be  ex- 
cluded from  the  profession,  as 
the  counsel  would  necessarily  be 
associated  with  the  cause  of  his 
client,  with  the  slanderer,  the 
adulterer,  the  murderer,  or  the 
traitor,  whom  it  may  be  his  duty 
to  defend. 

To  a  barrister,  therefore,  it  is 
a  matter  of  indifierence  whether 
he  appears  for  the  most  unfor- 
tunate or  .the  most  prosperous 
member  of  the  community:  for 
the  poorest  bankrupt  or  the 
noblest  peer  of  the  realm.  He 
lends  his  exertions  to  all,  himself 
to  none.  The  result  of  the  cause 
is  to  him  a  matter  of  indifierence. 
It  is  for  the  court  to  decide.  It 
is  for  him  to  argue.  He  is,  how- 
ever he  may  be  represented  by 
those  who  understand  not  his 
true  situation,  merely  an  officer 
assisting  in  the  administration  of 
justice,  and  acting  under  the  im- 
pression, that  truth  is  best  disco- 


vered by  powerful  statements  on 
both  sides  of  the  question. 

II. 
A  harriiter  u  bound  to  act  for  Ike 
party  by  whom  he  it  retamed  a$ 
long  as  hit  tervicet  are  required^ 
and  no  longer. 

If  a  client  were  at  liboty  to 
avail  himself  of  the  assistance  of 
a  barrister  during  part  of  the 
cause,  and  then  to  reject  him, 
without  liberty  to  the  opposite 
party  to  insist  upon  his  services, 
the  poor  would  be  defisnceless. 
This,  which  is  not  an  imaginary, 
but  a  real  evil,  may  be  explained 
by  two  cases  that  have  happened 
within  our  own  time. 

In  the  case  of  Mr.  Shelly,  ar- 
gued in  this  court  a  few  years 
ago,  all  the  king's  counsel  were 
retained  against  Mr.  Shelly.  In 
a  cause  in  which  some  years  since 
the  orphan  children  of  the  late 
Lord  LfOnsdale's  agent  were  the 
plaintifis  in  a  suit  instituted 
against  that  nobleman  to  obtun 
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and  except  the  mid  three  promissory  notes,  and  a  Hen  or        18S0. 
deposit  of  certain  title  deeds  belonging  to  certain  estates  in  \      "^~~ 
the  cowiiy  ofCaoentry,  the  property  <fthe  said  Thomas    Egoin^on. 
Farmer,  Jane  his  wife,  or  Jane  Simpson  widow,  some  or  ^"  *®  matter 
one  of  them  ;  that  such  proof  was  made  in  mistake ;  that      Farmer. 


payment  of  a  debt,  which  was  all  these  decisions  than  can  be  ex- 
the  property  they  had  in  the  pected  from  any  public  tribunal, 
worldy  the  defendant  retained  all  When  a  cause  is  standing  in  the 
the  counsel  at  Carlisle.  The  paper  for  trial,  is  the  suitor  to  be 
judge  refused  to  try  the  cause,  deprived  of  hb  counsel  until  an 
The  children  were,  during  the  answer  b  put  in  to  an  injunction 
life  of  LfOrd  Lionsdale,  deprived  of  bill  filed  by  his  opulent  oppo- 
tfadr  property,  aud  exposed  to  nent?  Is  the  business  of  the  cur- 
great  inconvenience.  The  whole,  cuit  to  stand  still ;  or  are  the 
with  the  interest  and  all  the  causes  to  proceed,  or  to  be  de- 
costs,  was  voluntarily  restored  to  layed  at  the  option  of  a  suitor 
them  by  his  noble  successor,  the  who  may  file  his  bill  in  equity? 
present  Lord.  Will  it  be  con-  The  delay  unavoidably  attendant 
tended,  that  opulence  can  possess  upon  the  possibility  of  procuring 
this  power  merely  by  sending  one  decisions  in  these  cases,  is  in  itself 
brief  to  a  counsel  at  the  com-  satisfactory  proof  of  the  wisdom 
mencement  of  a  suit,  and  then  of  the  practice  which,  fit>m  time 
rejeccmghim?  immemorial,  has  existed.     But, 

even  if  the  Court  of  Chancery 

^^^*  were  capable  of  proceeding  with 

Tke  disputes  as  to  different  re-  ^^e  requisite  dispatch  which  the 

tmners  musiU  decided,  not  by  ^^gency  of  these  cases  requires, 

m^  public  tribunal,  but  by  the  ^^  p^^^r  of  this  court  would 

barriiters  themselves.  „^^  ^e  as  efficacious  as  the  ded- 

1st,  From  the  necessity  of  ex-  non  of  the  bar  upon  the  conduct 

peditious  decision ;  and,  2dly,  Be-  of  one  of  its  own  members.    Of 

cause  the  bar  is  the  most  effica-  the  power  of  this  tribunal,  no 

dous  tribunal;  and,  3dly,  Because  man  who  reflects  upon  the  intel- 

the  Chancellor  has  not  jurisdic-  lect  and  high  feeling  with  which 

tion.  the  bar  abounds  can  entertain 

From  the  very  nature  and  fire-  any  doubt.  -Doctor  Foley,  when 

quency  of  these  disputes,  it  is  speaking  of  the  power  of  the  bar, 

absolutely  necessary  that  more  jays,  ^  the  opinion  of  the  bar 

expedition    should   be   used   in  concerning  what  passes  will  be 
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Ex  parte 

Egginoton. 

In  the  matter 

of 

FaEM£B. 


on  14tb  June  1802  a  dividend  of  28.  in  the  pound  was 
paid,  amounting  to  10/.  \4>8,  6d. ;  that  the  mortgaged 
pn^nises  were,  on  the  19th  September  1810,  sold  by  the 
assignees,  and  the  purchasers  thereof  were  let  into  pos- 
sessicm ;  that  the  sales  were  not  completed ;  that  there 


impartial,  and  will  commonly 
guide  that  of  the  public.  The 
most  corrupt  judge  will  fear  to 
indulge  his  dishonest  wishes  in 
the  presence  of  such  an  assembly: 
he  must  encounter,  what  few  can 
support,  the  censure  of  his  equals 
and  companions,  together  with 
the  indignation  and  reproaches 
of  his  country."  If  such  is  the 
power  of  the  bar  o? er  the  bench, 
who  can  doubt  its  efficacy  over 
one  of  its  own  members  ? 

For  these  reasons  the  bar  is 
the  proper  tribunal  to  decide, 
and  a  barrister  to  whom  the 
case  is  referred  is  the  proper 
judge. 

Such  being  the  doctrine  re- 
specting retainers,  it  may  be  of 
some  use  to  explain  what  does 
and  what  does  n^  constitute  a 
retainer. 

The  true  meaning  of  a  retainer 
cannot  be  mistaken.  It  is  an 
engagement  for  the  assistance  of 
a  barrister,  either  generally  in  all 
causes  in  which  the  client  may 
be  engaged,  or  in  some  particular 
cause  to  which  the  retainer  is 
specially  limited.  It  is  a  decla- 
ration by  the  client,  that  he,  at 
all  events,  intends  to  send  a  brief 
to  the  counsel  whom  he  has  re- 


tained. It  is  an  absolute,  not  a 
conditional  engagement.  If,  by 
accident,  the  client  omit  to  send 
a  brief,  and  a  brief  is  tendered 
by  the  opposite  party,  courtesy 
requires  that  notice  should  be 
sent  to  the  retaining  client ;  but, 
if  the  retaining  client  intention- 
ally omit  to  send  a  brief,  such 
notice  is  not  only  not  requisite, 
but  is  improper.  The  engage- 
ment is  not  conditional. 

Such  being  the  nature  of  a  re- 
tainer, it  remains  to  explain  some 
erroneous  opinions  which  exist 
respecting  acts  which  have  been 
supposed  to  amount  to  retainers. 
These  are : — 

1.  Advising. 

2.  Drawing  pleadings. 

3.  Retainer,  without  an  inten- 
tion to  send  a  brief,  unless 
the  opposite  party  sends  a 
brief. 

4.  Retainer,  with  an  intention 
to  send  a  brief,  not  during 
the  whole  progress  of  the 
suit,  but  only  occasionally. 

Each  of  these  acts  is,  at  dif- 
ferent times,  supposed  to  amount 
to  a  retainer;  but  they  are  all 
improper.  The  two  first  gene- 
nerally  originating  in  mistake. 
The  two  last  in  a  practice  which 
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is  due  to  the  petitioner  254/.  4«.  KM.,  after  deducting 
10/.  Us.  ed. 

The  petition  prayed  that,  upon  refunding  lOl.  14».  6ct, 
with  interest,  the  assignee  should  pay,  out  of  the  pro- 
ceeds of  the  mortgaged  premises,  the  amount  of  the 
principal,  interest,  and  costs. 


cannot  be  sanctioned.  A  mo- 
ment's examination  of  each  of 
these  acts  will  show  its  true 
nature. 

1.  Advintig, 
A  client  confers  with  a  barris- 
ter, whose  judgment  he  respects; 
he  states  his  case :  the  barrister 
communicates  his  opinion;  and 
the  conference  b  terminated 
This  does  not  amount  to  a  re- 
tainer. There  is  no  obligation 
upon  the  client  to  employ  as  an 
advocate  a  barrister,  whom  he 
values  solely  as  a  chamber  coun- 
sel. Nor  is  the  advocate  re- 
strained from  acting  for  the 
opposite  party,  who  may  enter- 
tain different  sentiments  of  his 
attainments. 

3.  Drawing  pleadingt. 
A  party  states  his  case.  The 
pleading  is  drawn;  the  barrister 
has  discharged  hb  duty,  and  his 
engagement  is  terminated.  This 
does  not  amount  to  a  retainer. 
There  is  no  obligation  upon  the 
client  to  employ  as  an  advocate 
a  barrister,  whom  he  values  only 
as  a  draftsman ;  nor  is  the  advo- 
cate restrained  firom  acting  for 
the  opposite  party,  who  may  en- 


tertain diilbrent  sentiments  of  the 
barrister's  attainments. 

In  each  of  these  cases,  the  in- 
tercourse between  the  client  and 
the  barrister  has  been  sometimes 
imagined  to  amount  to  a  re- 
tainer, from  the  confidential 
knowledge  which  the  advocate 
possesses  of  the  case  against 
which  he  is  to  plead ;  and  there 
b  some  appearance  of  reason  in 
this  supposition:  it  is,  however, 
nothing  but  appearance,  and, 
even  if  it  really  exbted,  the  per- 
plexity b  occasioned,  not  by  the 
fault  of  the  barrister,  but  of  the 
client. 

It  b  nothing  but  appearance^ 
for  there  b  no  probability  that  a 
barrister  will  reveal  any  commu- 
nication which  has  been  made  to 
him  in  confidence.  He  has  no 
interest  in  the  event  of  the  suit. 
He  is  merely  the  oi^n  by  which 
the  suitor  states  hb  case;  and  be 
acts  only  from  hb  instructions. 
He  has  no  knowledge  but  what 
hb  brief  conveys.  If  the  client 
quit  hb  advocate,  which  he  b  at 
liberty  to  do,  he  must  trust,  and 
he  may  safely  trust,  to  the  honour 
and  int^rity  in  which  he  at  fin^ 
confided.    There  b  no  tempt»- 


1830. 

JSx  parte 

EOGIMOTON. 

In  the  matter 

of 

Fabmbb. 
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1830. 

JEx  parte 

Eggington. 

In  the  matter 

of 

Fabmeb. 


Mr.  Montagu  for  the  petition  :— 

Unless  it  was  the  bankrupt's  security,  there  was  no 
necessity  for  a  sale  previous  to  the  proof,  the  rule  beings 
<<  if  the  credUor  have  a  joint  security  from  the  bankrupt 
and  any  other  person^  or  tf  he  have  a  separate  security 
from  a  third  person^  he  may  prove  his  debt  against  the 
bankrupt  without  a  previous  sale  of  the  security"  Ex 
parte  Bermetj  2  Atk.  528.  But,  assuming  that  the  secu- 
rity ought  to  have  been  sold,  the  proof  was  by  mistake, 
and  the  party  may  rectify  it.  That  it  was  by  mistake, 
appears  from  the  form  of  the  deposition,  where  the  secu- 


don  to  violate  the  confidence  re- 
posed :  and,  even  if  the  tempta- 
tion existed,  it  b  checked  by  the 
most  powerful  of  all  checks,  the 
consciousness  of  the  immediate 
disapprobation  of  the  whole  pro- 
fession. But,  even  if  this  danger 
do  exist,  it  must  be  remembered 
that  the  perplexity  is  occasioned, 
not  by  the  fault  of  the  barrister, 
but  of  the  client;  who  was  at 
liberty  to  command  the  profes- 
nonal  assistance  of  the  advocate ; 
and  not  having  so  done,  either 
from  intention  or  from  accident, 
he  must  take  the  consequences 
of  his  own  conduct,  or  the  bar 
must  be  lowered  to  the  necessity 
of  asking  for  fees  for  retainers  or 
for  briefs.  It  may  be  said  in  this 
case,  as  was  said  by  the  Lord 
Chancellor  in  the  case  of  Good- 
hart  V.  Lowe,  2d  Jacob,  552,  ^  It 
u  too  much  to  expect  the  court 
to  take  care  of  the  property  of 
persons  who  will  not  take  care 
of  it  themselves." 


The  next  species  of  improper 
retmner  is, 

3.  Retainer,  without  an  mteniUm 
to  send  a  brief,  unlets  the  op^ 
posite  party  send*  a  brief, 

"  Retainers  to  your  enemies, 
and  briefs  to  your  friends,*'  Sir 
Samuel  Romily  used  to  say,  **  was 
a  disgraceful  proceeding,  of  which 
he  was  aware,  and  which  ought 
to  be  resbted."  There  b  not  in 
thb  case  any  courtesy  which  re- 
quires notice  to  be  given,  that  a 
brief  is  sent  by  the  opposite  party, 
the  only  difficulty  is  in  discover- 
ing the  fact  of  the  intention  with 
which  the  retainer  was  delivered. 

4.  Retaijter,  with  an  intention 
to  send  a  brief,  not  during  the 
whole  prepress  of  the  suit, 
but  only  oceasionalfy. 

These  intermittent  retamers 
are,  of  course,  improper. 

See  petition  from  Ant^jua, 
1  Knapp.  267. 
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rity  is  exhibited,   which  is  evidence  of  the  creditor        1830. 

infflsdng  upon  her  right  to  the  security.     It  is,  there- 

fore,  a  mistake  of  the  commissioners^  by  which  she  ought    Eooinoton. 

not  to  be  prejudiced.     In  ex  parU  Downs,  18  Ves.  290,    ^°  the^matter 

a  mortgagee  elected  to  forego  his  mortgage,  and  the      Fabmsb. 

Chancellor  would  not  permit  him  to  retract ;  but  here 

the  creditor  insisted  upon  his  mortgage. 

Mr.  Bme,  conird :  — 

After  the  lapse  of  time  —  after  the  creditor  has  re- 
ceived a  dividend,  and  voted  in  the  choice  of  assignee,      > 
and   had  a  right  to  assent  or  dissent  from   the   cer-  ^^      ^  '\ 

tificate  —  the  application  is  too  late.  Of  this  opinion 
was  the  Lord  Chancellor,  who  dismissed  the  petition, 
with  costs. 


Ex  parte  AMPHLETS.  —  In  the  matter  of  Ike.  2,  ^ 

BROOKS.  1830. 

^Y%  A  creditor  who 

1  HE  petition  by  the  assignee  stated  that  Tleimer,  an  i>«  >  bond  may 

attorney,  had  proved  702.,  without  having  exhibited  a  ofthe  debt,  and 

bond  to  the  bankrupt  by  a  debtor,  and  which  was  depo-  J|^^'  ^^ 

Mted  with  Thimer  as  security ;  and  it  prayed  that  the  .j 

bond  might  be  given  up.  ^^^^  ^^- 

The  respondent  stated,  that  he  had  a  further  demand 
of  50/.  for  costs,  against  which  he  had  set  this  bond. 

• 

Mr.  James  Russd  for  petitioner. 

Mr.  TVeshve,  canird. 

Dismissed  with  costs,  (a)   '  .  y     . 

(a)  See  ex  parte  Sftons,  CfioR^^SS;  ex  parte  TOwrfetf,  1  Rote, 
325;  ex  parte  Smith,  2  Rose^  64;  ex  parte  Hornby^  I  Buck,  351. 


> 
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V.  C.  Ex  parte  TIERNEY.  —  In  the  matter  of  MORRAH* 

Feb.  18,  ^ -. 

1830.  JjlORRAH  granted  a  redeemable  annuity  of  3502.  for 

An  annuity  his  life  to  Tiemey^  in  consideration  of  2,450/. 

creditor  wbo  his 

a  policy  of  in-  MoTToh  assigned  to  Tiemey  a  policy  of  insurance  for 

surance  cannot 


policy. 


prove  wSout     2,500/.,  which  he,  Morrah^  had  previously  effected  on 

a  sale  of  the  hjg  own  life. 

Tiemey  covenanted,  upon  the  annuity  being  re- 
deemed, to  reassign  the  policy.  Morrah  became  a 
bankrupt.  The  commissioners  refused  to  admit  Tiemey 
to  prove  without  a  previous  sale  of  the  policies.  This 
was  a  petition  to  prove  without  such  previous  sale. 

Mr.  Home  and  Mr.  Teed  for  the  petitioner: — 
If  the  policy  must  be  sold  before  proof,  it  must  be 
either  because  it  is  a  security  for  the  payment  of  the 
annuity,  or  because  proof  operates  as  redemption  of  the 
annuity.  It  is  not,  from  its  nature,  a  security  for  the 
payment  of  the  annuity,  as  it  can  never  be  available 
until  the  annui^  has  ceased  by  the  death  of  the  bank- 
rupt As  to  the  second  point,  proof  can  never  operate 
as  redemption,  not  only  because  the  statutable  value  is 
less  than  the  redeemable  value,  but  because  the  annuity 
continues  in  force  against  all  other  parties,  the  proof 
under  the  commission  operating  only  as  a  terminadoa 
to  payment  by  the  bankrupt  of  the  annuity  during  his 
life.  The  petitioner,  therefore,  is  entitled  to  the  policy, 
and  to  prove  without  any  previous  sale.  But  if  the 
policies  must  be  sold,  the  proceeds  ought  to  be  applied 
in  payment  of  the  premiums  to  the  office  by  the  peti- 
tioner for  the  last  seventeen  years. 

Mr.  Pepys  and  Mr.  Wilbraham  for  the  assignees : — 
The  bankruptcy  having  put  an  end  to  the  annuity, 
the  petitioners  have  not  any  right  to  the  policies. 

6 


CASES  IN  BANKRUPTCY.  79 

The  Vig£*Chanc£LLOb  :  18S0. 

Let  the  policies  be  sold,  with  the  usual  directions  as 

Em  poTwc 

to  payment  of  expences :    let   the  residue  be  applied  Tierney. 

in  payment  of  what  is  due  to  the  petitioner  for  pay-  '°  ^  matter 

ments  by  him  for  premiums  and  interest,  with  the  usual  Moreah. 
directions,  &c.  (a) 


MOUNTFORD  v.  PONTEN.  ^"^^^^ 

Nov.  19, 

m  1829. 

1  HIS  was  a  bill  filed  by  the  executors  of  one  Mownt-  An  assignment, 

ford  against  Ponten  and  BoUo  as  trustees,  against  the  ^^^^j^. 

assignees  of  BoUo  under  a  commission  of  bankruptcy,  mptcy,  is  not 

protected  under 
— — — . — — _ lljg  ^jjj  statutes 

{a)  The  order  is  as  follows : —  surplus  after  so  paying  the  peti-  q£.  ^^^  ^  ^^ 

^  I  do  order  that  the  proceeds  tioner  as  aforesaid,  such  surplus 

ariiiiig  from  the  sale  of  the  said  to  be  paid  over  to  the  said  as- 

policies  be  applied,  in  the  first  signees ;  but  if  such  proceeds  first 

place,  in    payment  of  the  ex-  subject  as  aforesaid  shall  not  be 

peaces  attending  such  sale  and  sufficient  to  pay  to  the  said  peti- 

incidental    thereto,  and  of  the  tioner  the  whole  of  what  shall  be 

cotts  of  all  parties  of  and  occa-  found  due  to  him  as  aforesaid, 

sioned  by  this  application  (such  then  I  do  order  that  the  said 

expences  and  costs  to  be  settled  petitioner  be  and  he  is  hereby  at 

by  the  said  commissioners,  if  the  liberty  to  go  in  under  the  said 

parties  difier  about  the  same);  commission,  and  prove  for  such 

and  then  in  payment  to  the  said  deficiency,  and   be  admitted  a 

petitioner  of  what  shall  be  due  creditor  thereunder  for  what  he 

to  him  in  respect  of  his  payment  shall  so  prove,  and  be  paid  a 

for  premiums    and    interest   as  dividend  or  dividends    thereon 

aforesaid,  and  also  in  respect  of  rateably  and  in  equal  proportion 

the  value  of  the  said  annuity  and  with  the  rest  of  the  creditors  of 

the  arrears  thereof,  as  far  as  the  the  said  bankrupt  seeking  relief 

same  will  extend  to   pay  and  under  the  said  commission.'* 
istitfy ;  and  if  there  shall  be  any 
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1829.        and  against  the  provisional  assignee  of  the  Insolvent 
„  Debtors  Court,  for  a  transfer  of  800Z.  five  per  cent. 

MouNTFORo.   annuities,  held  by  Ponien  and  BjoUo  as  trustees  for 

In  the  matter    JIqUq^ 
of 
PoNTBM.  In  October  1 8 16  BoUo  had  a  reversionary  interest  in 

the  five  per  cent  annuities,  expectant  upon  the  death  of 
T.  and  M.  BoUo,  and,  being  indebted  to  the  testator 
Mounffbrdj  assigned  the  reversionary  interest  to  him  as 
security  for  that  debt,  and  for  future  advances.  The 
assignment  was  dated  October  26,  I8I6.  In  March 
1817,  Bolh  took  the  benefit  of  the  Insolvent  Debtors 
Act.  In  1823,  the  reversionary  interest  fell  into  pos- 
session ;  and,  on  the  20th  of  March  1824,  a  commission 
of  bankrupt  was  issued  against  BoUoy  founded  upon  an 
act  of  bankruptcy  committed  by  the  arrest  and  lying  in 
prison  in  November  1816. 

For  the  assignees  it  was  stated,  that,  on  the  9th  c£ 
November  1816,  BoUo  was  arrested  for  debt,  and  went 
to  prison,  where  he  remained  until  March  1817,  when 
he  was  discharged  under  the  Insolvent  Debtors  Act. 
Tlat  the  assignment  to  Mauntfordy  though  dated  in 
October,  was  actually  not  executed  till  the  22d  of 
November  following,  when  he  was  in  prison ;  and  that 
the  deed  was  antedated,  for  the  purpose  of  appearing  to 
have  been  made  before  the  arresL  Sheffield^  one  of  the 
plaintiff,  and  the  attorney  by  whom  the  deed  was  pre- 
pared, had  been  examined  before  the  commissioners, 
and  admitted  that  the  deed  was  executed  by  the  bank- 
rupt on  the  22d  of  November,  and  when  he  was  in 
prison. 

Mr.  Sugden  and  Mr.  Ching  for  the  plaintiff :  — 
The  plaintiffs  are  entitled  to  the  fund.  The  commission 
of  bankrupt  did  not  issue  for  more  than  eight  years  afler 
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the  assignment  to  Mountfbrd;   and  the  assignment  is        1830. 
protected  by  stat  21  Jac.  1.  c.  19.  §  14.  (a)  *— 

Ejf  parte 

MOOMTFOBO. 

Mr.  Heald  and  Mr.  Teed  for  the  assignees  of  Mnrnt-  '"  ****  matter 
fird  under  the  commission : —  Pomtbn. 

This  statute  does  not  protect  the  assignment,  as  the 
bankrupt  had  then  committed  an  act  of  bankruptcy,  and 
Mountfbrd  knew  it ;  and,  to  conceal  the  fact,  the  deed 
is  fraudulently  antedated.     Reid  v.  Ward,  7  Vin.  1 19. 

The  bill  was  dismissed,  with  costs. 

The  plaintiffi;  appealed  against  the  Vice-Chancellor's 
decision,  which  was  heard  by  the  Lord  Chancellor  on 
the  19th  of  May  1829. 

The  Solicitor  General  and  Mr.  Ching  for  the  appeal. 

Mr.  Home  and  Mr.  Teed  for  the  defendants. 

The  Lord  Chancellor  confirmed  the  decree,  and  dis- 
missed the  appeal,  with  costs,  (b) 


(a)  Sect.  14. — **  Provided  that  it  is  enacted,  "  no  purchase  from 
00  purchaser  for  good  and  valu-  any  bankrupt,  bond  fide,  and  for 
aUe  consideration  shall  be  im-  valuable  consideration,  where  the 
peached  by  virtue  of  this  act,  or  purchaser  had  notice  at  the  time 
any  other  act  heretofore  made  of  such  purchase  of  an  act  of 
against  bankrupts,  unless  the  bankruptcy  by  such  bankrupt 
commission  to  prove  him  or  her  committed,  shall  be  impeached 
a  bankrupt  be  sued  fortli  against  by  reason  thereof,  unless  the 
such  bankrupt  within  five  years  commission  against  such  bank- 
after  he  or  she  shall  become  a  rupt  shall  have  been  sued  out 
bankrupt."  within  twelve  calendar  months 

{b)  By  6  Geo.  4,  c.  16,  s.  SG,  after  such  act  of  bankruptcy.' 
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A  scriTcner  is        Ex  parte  BATH.  — In  the  matter  of  BURMAl^. 

a  person  en- 
trusted with  the  ^Y\ 

money  of  his       Y  HIS  was  a  petition  to  supersede  a  commission  against 

employer,  and  .  ,  :•    i        i  i 

who  Ends  a        »  scnvener,  upon  the  ground  that  he  was  only  an  attor- 
borrower.  ^^y^  ^^j^j  ^^^  ^  scrivener.     The  Vice-Chancellor,  Sir 

^  cyyryA  2f  GSLA^   Anthony  Hart^  directed  an  issue.     From  this  decision 
'  ^  /crv  ^^®  present  appeal  was  presented. 

^^*^    /  Mr.  Montagu  for  the  appellant. 

Mr.  Sugden  for  the  respondent. 

The  Lord  Chancellor  confirmed  the  order  of  the 
Vice-Chancellor. 

This  issue  was  tried  on  the  2d  April  1829,  before 
Lord  Chief  Justice  Best.  Many  cases  were  established 
in  which  money  had  been  entrusted  to  Burman  to  find 
borrowers  (a),  whom  he  had  found.  He  prepared  the 
securities,  for  which  he  charged  the  usual  fees ;  and,  in 
addition,  a  small  sum  for  procuration.  It  was  con- 
tended that  this  did  not  constitute  a  scrivening;  that 
the  charges  as  an  attorney,  in  comparison  with  the 
charges  for  procuration,  were  in  every  case  in  the  pro- 
portion of  twenty  pounds  to  fifteen  shillings ;  and  that 
he  was,  therefore,  endeavouring  to  get  his  living,  not 
as  a  scrivener,  but  as  an  attorney ;  and  that,  from  the 


(fl)  D.  Sir  John  Leach, — "  If  this  is  not  a  scriyening;  but  if  the 

the  proprietor  of  money,  haying  money  proprietor  entrust  it  to 

found   a  borrower,   employ  an  an  attorney  to  find  a  borrower, 

attorney  to  carry  his  intentions  and  hesoact,thisisascriyening." 

into  effect,  and  give  him  the  mo-  I  have  forgotten  the  case:  I  think 

ney  to  pay  over  to  the  lender,  it  was  a  case  from  Huntingdon. 
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alteration  in  the  mode  in  which  professional  business  is        1830. 
transacted,  the  business  of  a  scrivener  is  virtually  at         — — 

In  the  matter 
Lord  Chief  Justice  Best.  —  That  a  scrivener  may  now  Burmak. 
exist  seems  manifest,  when  we  see  that,  in  a  statute 
which  passed  so  lately  as  the  year  1825  (a),  it  is  enacted, 
^  that  all  persons  using  the  trade  or  profession  of  a 
scrivener,  receiving  other  men's  monies  or  estates  into 
their  trust  or  custody,  shall  be  deemed  traders."  The 
question,  therefore,  is.  Did  he,  in  the  profession  of  a 
scrivener,  receive  other  men's  monies  ?  and  the  answer 
is  easy.  If  an  attorney  negotiate  loans  as  an  attorney, 
that  is,  if  a  person  go  to  his  attorney,  inform  him  that 
he  has  a  sum  of  money  which  he  wishes  to  put  out,  and 
desires  him  to  procure  securi^,  the  money  in  the  mean- 
time remaining  in  the  hands  of  the  party's  banker,  he 
is  not  a  scrivener.  But  if  an  attorney  joins,  with  his 
business  of  an  attorney,  the  business  of  a  scrivener,  he  is 
not  less  a  scrivener  because  he  is  an  attorney :  nor  would 
he  be  less  a  coal  merchant  if  he  were  to  unite  the  two 
diaracters  of  coal  merchant  and  attorney.  Now,  in  all 
the  instances  proved  in  this  case,  the  money  remained,  not 
in  the  hands  of  the  party's  own  banker,  but  in  tlie  hands 
of  Mr.  Burman,  until  he  could  procure  suitable  security 
on  which  to  lend  it.  Was  not  this  receiving  other  men's 
monies  into  his  trust  or  custody?  and  as  he  was  paid 
by  procuration,  was  he  not  acting  in  the  profession  of 
a  scrivener  ?  was  he  not  seeking  his  livelihood  partly  as 
a  money  scrivener  ?  No  doubt  he  was  also  acting  as 
an  attorney;  but  this  is  not  the  question;  which  is, 


(a)  6  Geo.  4,  c.  16,  S.  2. 

g2 


84 


CASES  IN  BANKRUPTCY. 


1830. 

Ex  parte 

Bath. 

In  the  matter 

of 

BuBMAN. 


simply,  "  Did  he  use  the  trade  of  a  scrivener,  receiving 
other  men's  monies  into  his  trust  or  custody  ?" 

The  jury  found  that   Mr.  Burman  was    a  money 
scrivener,  (a) 

"^rhe  petition  was  dismissed. 


V.C. 

Nov.  30, 
1830. 

It  is  not  neoes- 
nrj  to  enrol  a 
proTuional  as- 
signment, when 
the  title  appears 
in  the  general 
assignment. 


Ex  parte  JOHN  MARTIN. 

1  HE  petition  stated,  that,  on  or  about  the  16th  day  of 
June  1829,  a  commission  issued  against  John  Martin^ 
on  the  petition  oi  Alice  Langdon;  and  that  the  petitioner 
was  chosen  assignee :  that  the  commissioners  appointed 
John  Sturges  provisional  assignee :  that  ThomcLS  WestaU 
was  elected  sole  assignee ;  and  the  usual  assignment  was 
made  by  John  Sturges^  as  such  provisional  assignee,  and 
the  commissioners,  to  WestaU :  that,  in  October,  WestaU 
commenced  an  action  against  Sturges,  and,  before  the 
same  was  brought  to  a  trial,  Westall  died:  that  the 
petitioner  chose  himself  assignee  in  place  of  WestaU: 
that  the  petitioner's  name  was  substituted  in  the  action 
in  the  place  of  WestaU :  that  the  provisional  assignment 
was  in  the  custody,  possession,  or  power  ofSturges;  and 


(a)  The  cases  with  respect  to 
scrivening  are  as  follow  :  Ex 
parte  Wilson,  1  Atk,  818;  WiUet 
V.  Chambers,  Cowj).  814;  ex  parte 
Warren,  2  Schoales,  421 ;  Adams 
y .  Malkin,  3  Campbell,  540 ;  Hari' 
key  V.  Jones,  Cowp.  745;  Hanson 
V.  Harrison,  \  Esp.  556,  cited 


in  re  Warren,  2  Schoales,  426; 
ex  parte  Paterton,  1  Rose,  402; 
ex  parte  Malhin,  2   V,^  B,  33, 

2  Rose,  27;   Adams  v.   Malkin, 

3  Camp,  540 ;  Hutchinson  v.  Gas* 
coign,  1  Holt,  507;  Hard  r. 
Bridges,  I  Holt,  654. 
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the  petitioner  is  advised  that,  in  order  to  enable  him  to 

give  the  said  indenture  of  assignment  in  evidence  on         1®^- 

the  trial  of  the  action,  it  is  necessary  that  it  should   be      Ex  parte 

enrolled :  that  Sturges  refused  to  have  it  enrolled.     The  ^^"^  Maetin. 

petition  prayed  that  Sturges  might,  within  a  fortnight, 

leave,  or  cause  to  be  left,  the  provisional  assignment 

with  the  clerk,  for  enrolment,  in  order  that  the  same 

may  be  enrolled,  to  enable  the  petitioner  to  give  it  in 

evidence  on  the  trial  of  the  action. 

Mr.  Jacob  for  the  petition. 

Mr.  Krdghti  for  the  respondents,  said,  that  there  was 
not  any  necessity  to  enrol  the  provisional  assignment,  as 
the  tide  appeared  in  the  assignment  from  the  provisional 
assignee  and  the  commissioners  to  the  petitioners ;  and 
of  this  opinion  was  the  Vice- Chancellor,  (a) 

The  petition  was  dismissed* 


Ex  parte  EAGER.  •  y.  C. 

1  HE  petition  stated,  that  a  commission   had   issued         1830. 
against  the  petitioner  in  May  1829 ;  that,  to  try  the  Th«  Court  may 

.  .     •  Bupericde,  not- 

validity  of  the  commission,  he  immediately  commenced  withstanding  a 
an  action,  in  which  a  verdict  was  found  against  him,  as  7^':^Z 

new  trial  is 
(a)  "  In  all  commissions  after    nipt,  or  certificate  of  conformity,  Erected,  may 

diis  act  shall  have  taken  effect,  no  shall  be  received  as  evidence  in  ^eed^  ^^ 
commission  of  bankruptcy,  adju-  any  court  of  law  or  equity,  unless  double  costs, 
dication  of  bankruptcy  by  the    the  same  shall  have  been  first  so     ^^y  /p 

commissioners,  or  assignment  of    entered  of  record  as  aforesaid." —  00^0^^  ^^  /*Z^ 
the  personal  estate  of  the  bank-    6  Geo.  4,  c.  16,  s.  96. 
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a  trader  by  dealing  in  paper ;  that  he  was  taken  by  sur- 
prise at  the  trial,  as  he  was  not  described  in  the  commis- 
sion as  a  dealer  in  paper ;  and  that,  if  he  had  had  notice, 
he  could  have  explained  that  the  purchase  of  paper, 
which  was  supposed  to  constitute  a  trading,  was  only  a 
purchase  made  for  and  at  the  request  of  his  brother, 
who  was  abroad,  and  not  with  any  view  of  profit.  TTie 
petition  further  stated,  that  the  petitioning  creditor's 
debt  was  after  the  supposed  trading.  The  petition  fiir- 
ther  stated,  that  lie  could  not  proceed  to  a  second  trial 
without  paying  double  costs  of  the  former  action,  whidi 
he  was  wholly  uniible  to  pay,  and  he  now  sued  "  infirma 
paup&ris."  {a) 

Mr.  Knight  and  Mr.  Montagu  for  the  petition :  — 
The  facts  are  not  denied ;  the  question,  therefore,  is 
simply,  whether  the  Court  will  permit  this  commission 
to  stand,  when  it  knows  that  there  is  neither  a  trading 
nor  a  good  petitioning  creditor's  debt  to  support  it, 
merely  because  there  has  been  a  verdict  by  surprise  at 
law.  In  ex  parte  Thomas,  1  Mont.  ^  Maca,  64<,  the 
Coiu*t  ordered  that  a  petition  should  stand  over,  and 


i 


(a)  G  Geo.  4,  c.  16,  a.  44. —  commenced  after  the  time  before 
"That  every  action  brought  limited  for  brining  the  tame,  the 
egaiDEt  any  person,  for  any  thing  jury  thall  find  for  the  defendaat 
done  in  pursuance  of  tbi*  act,  or  defendant! ;  and  if  there  be  a 
ihall  be  commenced  nithin  three  verdict  for  the  defendant  or  de- 
calendar  inontha  next  afler  the  fendanu,  or  if  the  pluntiff  or 
fact  committed,  and  the  defeo-  pimntiflt  shall  be  nonsuited,  or 
dant  or  defendants  in  any  such  discontinue  his  or  tbnr  action  or 
action  may  plead  the  genera]  wit  alter  appearance  thereto,  or 
issue,  and  give  this  act  and  the  if  upon  demurrer  judgment  shall 
special  matter  in  evidence  at  the  be  given  agunst  the  plaintiff  or 
trial,  and  that  the  same  was  done  plaiDtiffi,the  defendant  orde£eo- 
by  authority  of  this  act;  and  if  dants  shall  recover  double  coits." 
it  shall  appear  so  to  hiivc  been  Utieri/,  as  to  the  justness  of  this, 
dune,  or  that  9uch  action  was 
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that,  in  the  meantime,  the  assignees  should  be  restrained  1830. 

firom  setting  up  as  an  objection  the  nonpayment  of  the  "■"" 

costs  of  the  former  action.  Ra/^o 


£aG££* 


Mr.  Parher^  for  the  respondent,  relied  upon  the  ver- 
dict and  the  nonpayment  of  the  costs. 

The  Vice-Chancellor  directed  an  issue,  and  that 
the  verdict  in  the  former  action  should  not  be  set  up  as 
an  objection. 

Mr.  Pcarher  then  applied  for  security  for  costs,  which 
was  refused. 


Ex  parte  BARLOW.  —  In  the  matter  of  BIASS.  Dec.  2, 

1829.' 
1  HIS  was  a  petition  by  an  assignee,  who  was  not  a  ^^  aamgnec 

.,  .  vrho  is  not  a 

creditor,  to  tax  the  solicitor's  bill  previous  to  and  after  creditor  may 
the  choice  of  assignees.  LSr^rbilL 

Mr.  GirdlestoUy  against  the  petition,  submitted,  that 
an  assignee  is  not  entided  to  petition ;  the-  words  of 
6  Geo*  4,  c.  16,  s.  14,  being,  <<  The  petitioning  creditor 
shall,  at  his  or  their  own  costs,  sue  forth  and  prosecute 
the  commission  until  the  choice  of  assignees;  and  the 
commissioners  shall  at  the  meeting  for  such  choice  ascer- 
tain such  costs,  and  by  writing  under  their  hands  direct 
the  assignees  (who  are  hereby  thereto  required)  to  reim- 
burse such  petitioning  creditor  or  creditors  such  costs, 
out  of  the  first  money  that  shall  be  got  in  under  the 
commission ;  and  all  bills  of  fees  or  disbursements  of  any 
solicitor  or  attorney  empfoyed  under  any  commission, 

G  4 
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for  business  done  after  the  choice  of  assignees,  shall  be 
settled  by  the  commissioners,  and  the  same,  so  settled, 
shall  be  paid  by  the  assignees  to  such  solicitor  or  attor- 
le  matter  j^^y  .  provided  tliat  any  creditor  who  shall  have  proved 
to  the  amount  of  twenty  pounds  or  upwards,  if  he  be 
dissatisfied  witli  such  settlement  by  the  commissioners, 
may  have  any  such  costs  and  bills  settled  by  a  master  in 
chancery,  who  shall  receive  for  such  settlement,  and  the 
certificate  thereof,  twenty  shillings,  and  no  more." 

Mr.  Wright  for  the  petition :  — 

By  5  Geo.  2,  c.  30,  s.  46,  it  is  enacted,  "  And  to  the 
end  that  commissions  of  bankrupt  may  be  carried  on 
and  prosecuted  with  as  little  expence  as  reasonably  may 
be,  be  it  enacted  by  the  authority  aforesaid,  that  all  bills 
of  fees  or  disbursements  claimed  or  demanded  by  any 
solicitor,  clerk,  or  attorney  ehiployed  under  any  com- 
mission of  bankrupt,  shall  be  settled,  adjusted,  and  cer- 
tified by  one  of  tlie  masters  of  the  court  of  chancery,  and 
so  much  as  the  master  sliall  certify  to  be  due  to  such 
clerk,  solicitor,  or  attorney,  and  no  more,  shall  be  paid 
by  tlie  assignee  under  such  commission ;  and  the  master 
who  shall  settle  and  adjust  such  bill  shall  have  and 
receive,  for  his  care  in  settling  and  adjusting  the  same, 
as  also  for  his  certificate  thereof,  the  sum  of  twenty 
shillings,  and  no  more." 

The  provision  in  the  statute  of  5  Geo.  2,  c.  30,  s.  46, 
is  virtually  embodied  in  6  Geo.  4,  c.  16,  s.  14,  and  gives  a 
new  right  to  the  creditors,  vnthout  any  restraint  upon  the 
old  right  possessed  by  the  assignees ;  a  right  which,  from 
the  nature  of  the  duties,  it  is  most  essential  that  they 
should  possess :  and,  under  this  statute,  it  not  only  was 
never  supposed  that  an  assignee  could  not  insist  upon 
a  taxation  of  the  bill,  but  it  was  determined  that  he  was 
the  only  person  who,  of  right,^  was  entitled  to  tax ;  and 
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that  a  creditor  could  not  apply  for  a  taxation,  except        1829. 
upon   a  n^lect  of  duty  by  the  assignee:     Ex  parte         "^^ 
Walker  J  iG.SfJ,  95,  in  which  case  the  Vice-Chancellor      BABLowf 
said:  a  creditor  has  no  right,  upon  other  grounds,  to  ^^  the  matter 
mterfere  in  the  administration  of  the  bankrupt's  estate ;        Biass. 
and  in  such  cases  he  must  serve  the  assignee  with  the 
petition. 

This  right  to  a  taxation  is  possessed  by  the  assignees, 
not  by  any  authority  given  by  the  statutes  in  bank- 
ruptcy, but  by  the  general  jurisdiction  of  the  Court  over 
solicitors.  .  Ex  parte  Earl  of  UaAridge,  6  Ves.  425 ;  ex 
parte  Arrowsmith,  14  Ves.  209. 

The  Vice-chancellor  was,  at  first,  of  opinion,  that 
the  right  of  appeal  given  by  6  Geo.  4,  c.  16,  s.  14,  was 
limited  to  creditors ;  but,  on  the  next  day,  his  Honour 
said,  ^^  Upon  consideration,  I  think  that,  independently 
of  the  words  of  the  statute,  the  Court  has  a  general 
jurisdiction  to  order  a  taxation  of  the  solicitor's  bill ;  and 
that,  although  he  is  not  a  creditor,  lie  may  be  considered 
as  a  trustee  for  the  rest  of  the  creditors.  I  never  should 
have  entertained  any  doubt,  but  from  the  peculiar  words 
of6thGeo.4." 


y^ 


^,gl^^c.^£^ 


Ex  parte  SH ADBOLT.  —  In  the  matter  of  FOX.  V.  C. 

fj^  LiNc  Inn, 

1  HIS  was  a  petition  by  creditoA  to  supersede,  for      j)^^  2, 

misdescription;  and  for  a  new  commission.  1829. 

In  the  commission  the  bankrupt  was  described  as  Inthecommi»- 

*■  sion  the  Mnk* 

follows :    '^  Samuel  Fox,   of  Surrey  Row,    Blackfriars  rupt  must  be 
Road,  in  the  county  of  Surrey,  druggist."  pS^where  he* 

The  petition  stated,  that  Fox  had  for  nine  years  pre-  ^^^^^ 
vious  to  the  commission  kept  a  lunatic  asylum  in  Bury 
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1829.  Street,  Edmonton,  and  had  for  a  year  previous  to  the 
'  issuing  of  the  commission  resided  at  a  large  mansion- 
Shadbolt.  house  in  the  Green  Lanes,  in  the  parish  of  Stoke 
In  the^matter  Newington,  in  the  county  of  Middlesex,  which  he  used 
Fox.  as  a  retreat  for  insane  persons ;  that,  previous  to  Ibx 
residing  in  the  Green  Lanes,  he  kept  a  lunatic  asylum  at 
Hackney ;  that  Fox  was  a  surgeon  and  apothecary,,  but 
was  not  known  or  employed  by  any  person  as  a  drug- 
gist; that  in  April  1829  Fox  hired  two  small  rooms  in 
a  very  small  house  in  Surrey  Row,  Great  Surrey  Street, 
Blackfriars  Road,  at  the  weekly  rent  of  58.,  and  had 
painted  on  the  shutter,  <<  &  Fox,  druggist ;"  that  Fox 
was  seldom  in  Surrey  Row,  and  that  a  menial  servant, 
not  capable  of  compounding  drugs,  was  alone  1^  there; 
that  Fox's  wife  and  &mily  continued  to  reside  in  the 
Green  Lanes ;  that  many  of  the  creditors  did  not  know 
that  the  commission  had  issued  till  after  the  bankrupt's 
certificate  had  been  signed  by  the  commissioners,  when 
they  were  informed  of  the  fact  by  the  overseers  of 
Edmonton,  to  whom  an  application  had  been  made,  on 
behalf  of  the  assignees,  for  pa}rment  of  a  debt  due  to  Fox 
for  the  care  of  paupers  at  the  Edmonton  Asylum. 

It  was  stated  in  answer,  that  Fox  resided  in  Surrey 
Row  from  April  to  June ;  that  it  was  known  to  several 
of  the  Edmonton  creditors,  some  of  whom  had  proved 
their  debts ;  and  that  Fox  had  bond  fide  traded  in  Surrey 
Row. 

Mr.  Pepys,  Mr.  Base,  and  Mr.  Bligh,  for  the  petition, 
relied  on  ex  parte  Wryde,  2  G.  ^  «/•  99. 

Mr.  Knight  and  Mr.  Bainbridge  for  the  bankrupt. 
Mr.  Ching  and  Mr.  Hayier  for  the  assignees. 
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For  the  respondents  it  was  contended,  that  as  the         1829. 
bankrupt  had  never  carried  on  any  trade  at  Edmonton      ^^      ^ 

or  the  Green  Lanes,  and  the  only  place  of  trading  was     Shadbolt. 

«  ^  11..  «•  .  J   In  the  matter 

m  the  Surrey  Row,  the  description  was  sufficient ;  and  of 

that  all  the  cases  had  been  where  the  bankrupt  was         ^^^• 

described  of  a  place  where  he  had  never  traded.     Ex 

parte  Parry^   2  G.  §•  J.  225  ;   and   ex  parte  Beadles^ 

2G.SfJ.  244. 

The  Vice-Chancellor  :  —  The  bankrupt  had  been 
keeper  of  a  lunatic  asylum  in  the  Green  Lanes  and  at 
Edmonton.  In  April  he  goes  to  an  obscure  place  in 
Surrey  Road,  and  then  the  commission  issues  against 
him,  in  which  he  is  merely  described  as  of  Surrey  Row. 
The  question  is,  whether  this  was  a  fair  description, 
by  which  the  creditors  at  Edmonton  and  Stoke  New- 
ington  would  be  informed  that  the  person  against  whom 
the  commission  was  issued  was  the  same  person  as  their 
debtor.  I  am  of  opinion  that  this  was  not  a  fair  descrip- 
tion ;  that  it  was  calculated  to  mislead  the  general  credi- 
tors, and  that  it  did  in  fact  mislead.  Reference  ought 
to  have  been  made  to  his  former  residence.  The  com- 
mission must,  therefore,  be  superseded,  at  the  costs  of 
the  petitioning  creditor. 

Ordered  accordingly. 
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V.  C.  Ex  parte  BARROW.  —  In  the  matter  of  POILE. 

LiNc.  Ink. 

1  ft^O  '      A  ETITION  by  a  solicitor  to  stay  the  certificate. 
Although  a  pe.       '^^®  attestation  of  the  signature  of  the  petition  was 
tition  by  a  soli-  imperfect,  and  it  did  not  appear  on  the  petition  that  the 

citor  need  not  .  ,  ,.  . 

be  attested,  it     petitioner  was  a  sohcitor. 

must  appear  on 
the  petition  that 

he  is  a  soUcitor.       ^j,  Montogu^   for   the    bankrupt,    objected    to   the 

attestation,  and  relied  on  the  authority  of  ex  parte  Cokj 
2G.SfJ.  269. 

Sir  Charles  WetheraU  and  Mr.  Bose^  for  the  petitioner^ 
stated,  that  as  the  petitioner  was  a  solicitor,  it  was  un- 
necessary for  his  signature  to  be  attested ;  and  although 
it  did  not  appear  upon  the  petition  that  he  was  a  solicitor^ 
he  was  described  as  *^  a  gentleman,"  which  was  the  usual 
and  legal  mode  of  description  of  a  solicitor ;  and  the 
Court  would  take  notice  of  its  own  officers ;  and  that  if 
it  was  not  sufficient,  the  petitioner  was  in  Court,  and 
could  re-sign  the  petition. 

Petition  cannot.       The  Vice-Chancellor  refused  to  permit  the  petition 

iftosUyoertifi-         i  •         j 

cate,  be  signed    to  be  re-signed. 


in  court. 


The  petition  was  dismissed,  with  costs. 
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DOUGLAS  V.  BROWNE.  House 

X  HIS  was  an  appeal  presented  against  a  decision  in       Lords, 
Scotland.  ^^^ 

There  was  a  firm  of  distillers  in  Scotland,  consisting  ^^ 

of  John  Stein,  Bobert  Stein,  and  James  Smith.    There  not^^ate 

was  a  firm  of  bankers  in  London,  consisting  of  the  same  authority. 

John  Stein,  Bobert  Stein,   and  James  Smith,  with  the  S^^,^. 

addition  of  WiUiam  Smith  and  James  Stein.     Separate  tifyan  erroneous 

••  I'll  •  T  .         -r>.         -r..       opinion  of  the 

commissions  of  bankruptcy  issued  against  Bobert  Stein,  Scotch  courts, 
James  Smith,   WtUiam  Smith,  and  James  Smith.     As  EngikhW,**" 
John  Stein  resided  in  Edinburgh,  and   had  not  com-  founded  upon 

J  i»  «       t  .      T^      1       1  .    .        the  opinion  of 

mitted  an  act  of  bankruptcy  m  England,  a  commission  counsel 
could  not  issue  against  him. 

Within  a  few  days  after  such  commissions  issued,  the 
distillery  creditors  met  at  Edinburgh,  and  resolved  that 
John  Stein  should  execute  a  trust  deed  of  the  distillery 
property,  for  the  benefit  of  the  distillery  creditors,  which 
was  executed  accordingly ;  and  John  Stein,  immediately 
after  its  execution,  proceeded  to  London ;  and,  having 
committed  an  act  of  bankruptcy,  a  joint  commission 
issued  against  the  five. 

The  assignees  under  the  joint  commission  executed 
a  power  of  attorney  to  the  trustees  of  the  distillery  estate 
to  act  for  them,  to  a  certain  extent,  as  their  attorney,  in 
collecting  and  distributing  the  distillery  ftmds.  A  ques- 
tion arose,  in  the  court  below,  whether  the  assignees  had 
homologated  the  trust  deed.  .  There  was  much  contra- 
dictory evidence  respecting  the  fact  of  homologation; 
but  the  question  turned  upon  the  law.  The  court  in 
Scotland  directed  a  case  for  the  opinion  of  English 
counsel,  which  case  stated  as  follows :  — 

"  16di  May  1828. — The  Lord  Ordinary  having  con- 
sidered the  revised  cases  and  whole  process,  appoints  the 


S f^<2>y-^^  ^9^ 
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1831.  parties  to  prepare  and  lodge  a  case  for  the  opinion  of 
English  coujQsel  upon  the  question.  Whether,  on  the 
supposition  that  the  letter  from  Messrs.  Cuthberty  Smithy 


DoUdLAS 

V, 

Bbowns.  j^j^  Duoalj  the  assignees,  to  the  defenders,  dated 
26th  September  1812,  is  held  to  import  an  authority 
to  the  defenders  to  settle  with  the  distillery  creditoifs  in 
the  capacity  of  trustees,  and  of  consequence  to  be  an 
homologation  of  the  trust  deed  to  that  efiect,  such  autho- 
rity is  by  die  law  of  England  binding  on  the  creditors  of 
Soottj  Smithy  Stei$ij  and  Co.^  and  on  the  present  asagnees, 
.the  pursuers  of  this  action^  reference  being  had  to  all 
the  circumstances  of  the  case,  and  in  particular  to  the 
minutes  of  the  meeting  of  creditors  held  upon  the  9th  of 
that  month  ? 

<^  Counsel  is  requested  to  peruse  these  papers,  and 

to  give  his  opinion  upon  tlie  point  mentioned  in 

the  above-recited  interlocutor." 

The  following  was  the  c^inion : — 

<<  On  the  supposition  that  the  letter  from  Messrs. 
Cuthberty  Smithy  and  Duvaly  to  the  defenders,  dated  the 
26th  September  1812,  is  held  to  import  an  authority  to 
the  defenders  to  settle  with  the  distillery  creditors  in  the 
capacity  of  trustees,  and  of  consequence  to  be  an  homolo- 
gation of  the  trust  deed  to  that  effect,  I  am  of  opinion 
that  such  authority  is  by  the  law  of  England  binding  on 
the  creditors  of  Scotty  Smithy  SteiUy  and  Co.,  and  on  the 
present  assignees,  the  pursuers  in  the  action,  reference 
b^g  had  to  all  the  circumstances  of  the  case,  and  in 
particular  to  the  minutes  of  the  meeting  of  creditcH^  held 
upon  the  9th  of  that  month. 

<<  With  r^ard  to  the  obligation  of  this  transaction 
upon  the  assignees,  in  such  their  character  as  assignees, 
and  individually  as  creditors,  there  could  not  be  a  ques- 
tion either  in  law  or  in  equity. 
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<<  With  r^ard  to  the  creditors  generally,  the  question 
involves  in  a  conclusion  rather  of  fact  than  of  law. 

<*  Assignees  under  a  commission  of  bankrupt  have  the 
ccHnpIete  legal  authority  and  title  charged  with  a  trust 
or  duty  to  use  them  beneficially  for  the  purposes  of  the 
ccmtunission*  They  are  primd  fade  fully  competent  to 
bind  the  creditors  at  their  (the  assignees)  own  discretioti; 
and  without  any  previous  or  express  sanction,  either  of 
commissioners  or  of  creditors,  except  in  those  particular 
instances  in  which  such  sanction  is  reiquired  by  statute 
6th  Geo.  4^  c  16,  §88,  viz.  compounding  with  a  debtor — 
gMng  time — taking  security — submitting  to  arbitration, 
and  commencing  suits  in  equity — any  other  act  relating 
to  the  property  vested  in  or  claimed  by  them,  which  ab- 
solute owner  or  claimant  may  do,  they  may  do,  effectually 
and  conclusively,  provided  it  be  Jar  the  benefit,  or  rather 
not  to  the  detriment  of  the  creditors;  themselves  at  all 
events  they  bind;  and  if  no  creditor  or  creditors  come  for- 
ward  to  complain,  the  act  done  is  good  to  all  intents  and 
purposes  both  in  law  and  in  equity. 

<'  If  the  question  were  agitated  in  this  country  it  would 
stand  thus :  — » Creditors,  one  or  more  of  them,  would 
complain  either  in  a  court  of  equity,  or  to  the  equitable 
jurisdiction  of  the  Chancellor  in  bankruptcy,  that  the 
assignees  had  abused  their  legal  dominion  to  tlie  pre- 
judioe  of  the  interests  of  such  creditor  or  creditors.  The 
primd  faeie  legal  validity  of  the  transaction  would  be 
recognised ;  the  question  would  be,  Is  it  detrimental  or 
not  to  those  on  whose  behalf  the  assignees  have  thus 
been  acting  ?  Upon  this  question,  as  upon  a  matter  of 
&ct,  the  court  would  direct  a  reference  either  to  the 
Commissioners  or  to  a  Master  in  Chancery,  and,  upon 
their  return,  yea  or  nay  to  such  inquiry,  would  make  its 
final  adjudication.  If  this  question  were  referred  to  me, 
or  if  in  this  case  I  am  to  be  taken  as  exercising  a  similar 
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function,  I  should,  under  all  the  circumstances  of  the 
case,  without  hesitation  affirm,  that  the  assignees  and 
creditors  were  bound,  holding,  1st,  the  assignees  to  be 
l^ally  competent  to  homologate  the  trust  deed;  and, 
2d,  that  there  was  not  in  the  mode  of  exercising,  or  in 
the  curcumstances  attendmg  such  exercise,  any  incident 
upon  which  the  creditors  were  entitled  to  disaffirm  it. 
**  25th  November  1828." 

The  court  in  Scotiand  decided  as  follows : — 
'^  The  Lord  Ordinary  having  resumed  consideration 
of  the  revised  cases  for  the  parties,  opinions  of  English 
counsel,  this  minute^  and  whole  conjoined  processes^ 
Finds  it  proved,  that  by  the  law  of  England  the  pursuers, 
as  assignees  of  Stein,  Smith,  and  company,  acting  for 
themselves  and  the  creditors  of  the  company,  had  power 
to  homologate  the  trust  deed  executed  by  John  Stein  in 
favour  of  the  defenders  for  behoof  of  the  creditors  of  the 
distillery  companies :  Finds  it  proved,  by  the  documents 
produced  and  facts  admitted  in  process,  that  the  pursuers 
did  homologate  that  trust  deed  to  the  effect  of  authorising 
the  defenders  to  realize  and  distribute  the  funds  of  the 
distillery  companies,  and  for  that  purpose  to  ascertain 
the  claims  against  the  companies,  and  to  settle  with 
creditors :  Finds  that  the  defenders  are  bound  to  account 
to  the  pursuers  for  their  actings  and  intromissions  only  in. 
the  character  and  with  the  privilege  of  trustees  under 
the  said  trust  deed,  and  therefore  assoilzies  the  defenders 
from  the  reductive  conclusions  of  the  libel,  and  decerns ; 
and  in  the  multiplepoinding  appoints  parties  to  debate, 
reserving  consideration  as  to  expences  until  parties  be 
heard  in  the  multiplepoinding." 

A  reclaiming  note  was  presented  against  this  inter- 
locutor, and  die  First  Division  of  the  Court  of  Session, 
upon  advising  it,  pronounced  the  following  judgment : — • 
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^<  The  Lords  having  resumed  consideration  of  this  note, 
and  advised  the  same,  as  also  the  revised  cases  for 
the  parties,  and  heard  their  procurators  thereon,  they 
adhere  to  the  interlocutor  complamed  of,  and  refuse  the 
note;  find  the  pursuers  liable  in  expences,  and  so  far 
only  vary  the  Lord  Ordinary's  interlocutor ;  appoint  an 
account  to  be  given  in,  and  remit  to  the  auditor  to  tax 
the  same,  and  report."  From  which  decision  this  appeal 
was  presented. 

Mr.  Knight^  Mr.  Montagu^  and  Mr.  Samfford^  for  the 
appellants: — 

1st,  The  decision  in  the  court  below  is  founded  upon 
a  mistake  of  the  English  law,  by  which  it  is  supposed 
that  the  assignees  under  an  English  commission  may 
delegate  to  others  a  power  which  they  do  not  possess 
themselves.  The  line  of  duty  of  the  assignees  is  clear. 
They  are  bound  to  sell  all  the  bankrupt's  property, 
unless  by  the  order  of  the  Chancellor  they  are  permitted 
to  stay  the  sale.  Ex  parte  Goring^  1  Fes.  jun.  168; 
tx  parte  Hughes,  6  Ves,  617.  2dly,  By  section  88.  of 
6  Grea  4.  cap.  16.  (a)    the  power  to  the  assignees  to 
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(tf)  Sect  88.  And  be  it  enacted. 
That  the  assigneesy  with  the  con- 
tent of  the  miyor  part  in  value  of 
creditor!  who  shall  have  proved 
under  the  commission,  present  at 
any  meetini^  whereof  and  of  the 
purport  whereof  twenty-one  days 
notice  shall  have  been  given  in 
the  London  Gazette,  may  com- 
pound with  any  debtor  to  the 
bankrupt's  estate,  and  take  any 
reasonable  part  of  the  debt  in 
dischai^  of  the  whole,  or  may 
give  time  or  take  security  for  the 

Vol.  I.  H 


payment  of  such  debt,  or  may 
submit  any  dispute  between  such 
assignees  and  any  persons,  con- 
cerning any  matter  relating  to 
such  bankrupt's  estate,  to  the 
determination  of  arbitrators  to 
be  chosen  by  the  assignees  and 
the  major  part  in  value  of  such 
creditors,  and  the  party  with 
whom  they  shall  have  such  dis- 
pute; and  the  award  of  such 
arbitrators  shall  be  binding  on 
all  the  creditors;  and  the  assig- 
nees arc  hereby  indemnified  for 
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submit  disputes  to  arbitration,  and  to  compound  debts, 
is  defined;  and  it  has  been  settled  for  a  oentmy,  by 
ex  parte  WhUechurch,  1  Atkyns^  91,  during  which  time 
it  has  been  the  invariable  practice  of  the  Courts  that  the 
creditors  cannot  give  a  general  authority  to  die  assignees 
to  institute  such  suits,  and  submit  such  suits  to  arbitra- 
tion, as  they  in  their  discretion  shall  think  fit ;  but  tfaejr 
must  have  a  meeting,  upon  notice  gi^en  for  that  porpooe 
in  the  London  Gazette,  to  consider  of  each  particular 
suit,  or  each  particular  case  for  arbitration.  Sdly,  By  the 
law  of  England,  an  assignee  is  not  entitled  to  any  costs 
for  his  time  and  trouble  in  discharging  the  duties  of  the 
trust:  the  limit  of  his  power,  with  respect  to  costs,  is  to 
appoint  an  attorney  to  act  for  him.  4thly,  By  the  law 
of  England  the  assignees  have  no  right  to  make  any 
division  of  the  fund,  except  by  order  of  the  commis- 
sioners. All  these  provisions  are  violated  by  this  trust 
deed,  in  which  there  are  the  following  statements : — 

<<  Pramding  and  declaring  always^  as  it  U  hereby 
specially  provided  and  declared^  that  these  presents  are 
granted  by  us  with  power  to  the  said  Walter  Brown  and 
James  Gibson,  and  the  survivor  of  themj  without  any 
farther  advice  or  consent  of  us  or  our  creditors,  to  sell  and 
dispose  of  the  lands  and  others  hereby  disponed,  either 
by  private  sale  or  public  voluntary  roup ;  the  trustees 
either  to  compound,  transact,  and  agree,  or  to  submit  and 
refer  any  questions,  disputes,  debates,  or  differences  that 
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what  they  shall  do  according  to 
the  directions  aforesaid,  and  no 
suit  in  equity  shall  be  commenced 
by  the  assignees  without  such 
consent  as  aforesaid;  provided 
that  if  one  third  in  value  or  up* 
wards  of  such  creditors  shall 
not  attend  at  any  such  meeting 


(whereof  such  notice  shall  have 
been  given  as  aforesaid),  the  as* 
signees  shall  have  power,  with 
the  consent  of  the  commlssioiien 
testified  in  writing  under  tfadr 
hands,  to  do  any  of  the  matCen 
aforesaid.  The  clause  in  the  old 
act  was  5G.2,  c.90,  n.SitksS. 
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may  ariie  besMixt  th^m  land  any  other  perBon  or  petlkms        1831. 

iouckhiff  the  execution  of  this  trttst-right^  whether  with        

relatioii  to  our  tities  to  the  lands  and  others  her  Ay  dis*-  ^^^ 

ponedy  the  debts  due  by  us,  or  any  other  thing  qfor  con^  Browmb. 
eendng  tfte  premises  in  any  numner  qfway.  It  is  further 
provided  and  declared,  that  these  presents  are  granted 
for  and  to  this  special  end  and  eifect,  that  the  said 
Widtar  Brown  and  James  Gibson,  and  the  survivor  of 
tbem^  may  apply  the  prices  of  the  lands  and  others 
above  disponed,  and  rents  thereof  preceding  the  pur- 
diaser's  entry,  and  the  debts  and  other  effects  generally 
above  conveyed,  or  prices  thereof,  after  deduction  of  the 
public  burdens  affecting  the  said  estate,  and  of  all  neces-  - 
saiy  charges  and  expences  to  be  disbursed  by  them,  or 
their  factors,  in  relation  to  this  trust^right,  and  of  such 
salaries  and  gratifications  as  they  shall  give  to  &ctors, 
lawyers,  arbiters,  and  others  who  shall  be  employed  in 
relation  to  the  management  of  this  present  trust,  and 
afVer  suitable  gratifications  to  the  said  trustees  themselves^ 
for  pa3rment  to  our  just  and  lawful  creditors,  at  the  date 
hereof,  of  the  debts  resting  owing  by  us  to  them,  and 
that  according  to  their  several  rights  and  preferences, 
conform  to  the  scheme  of  division  to  be  made  thereof 
among  our  said  creditors,  according  to  their  respective 
rights  and  interests,  duly  authorized  by  the  said  trustees^ 
or  die  survivor  of  them." 

The  Lord  Advocate  and  the  Solicitor  General,  for 
die  respondents,  contended,  that  the  question  of  law 
was  not  now  in  discussion,  as  the  parties  in  the  court 
below  had  consented  to  take  the  opinion  of  an  English 
barrister ;  and  that,  as  no  opposite  opinion  was  taken, 
the  Court,  on  appeal,  must  assume  the  law  to  be  as  it 
was  admitted  to  be  in  the  court  below. 
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18SI,  Mr.  Knight,  in  reply^  stated,   that  although  it  wad 

J  agreed  to  consult  an  English  barrister,  it  was  not  agreed 

V.  that  his  opinion  should  be  the  judgment  of  the  Court; 

and  even  if  it  had  been  so  agreed,  that  the  House  of 
Lords,  which  was  a  court  both  of  Scotch  and  of  English 
law,  would  not  affirm  an  illegal  and  unjust  decision. 

The  Lord  Chancellor  expressed  his  dear  opinion 
that  the  assignees  had  not  any  power  to  homologate ; 
and  that,  as  the  court  of  delegates,  which  consisted  partly 
of  civilians  and  partly  of  common  lawyers,  could  rectify 
an  erroneous  decision  of  the  ecdesiastical  court,  founded 
upon  a  mistake  of  the  common  law,  so  the  House  of 
Lords,  in  which  there  was  a  union  of  the  Scotch  and 
English  law,  would  correct  a  mistaken  opinion  by  the 
court  in  Scotland  in  their  views  of  the  English  law. 

The  appeal  was  affirmed,  and  the  order  was,  that  the 
case  be  remitted  to  the  court  below. 


'^^f. 


V.  C.  -Er  parte  SITGER.  —  In  the  matter  of  MANTON. 

Nov.  5, 

1828.  I  jjis  ^^  jj^g  petition  of  Jacques  Sitger  of  Rouen, 
in  th^nTtlite^of  and  St^onnoA  Aitkens  Sitger  his  wife,  the  son-in-law  and 
a  marriage  set-   dawrhter  of  the  bankrupt. 

tiement  is  "  ^  ^  * 

proreaUe.  The  petition  Stated,  that  a  commission  issued  against 

Manton  on  the  12th  April  1826. 

That  in  the  latter  end  of  1817  there  was  a  treaty  of 
marriage  between  the  petitioners :  that  in  answer  to  an 
application  to  Manton  on  the  subject  of  such  proposed 
marriage,  he  wrote  to  Jacques  Sitger,  the  father  of  the 
petitioner^  a  letter,  of  which  the  following  is  a  copy. 
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Sir,  Ix>ndony  Jan.  23y  1818.  1828. 

I  had  the  pleasure  of  receiving  your  letter,  stating        

your  intention   towards  your   son,  I  shall  not  object       Sitgeb. 
to  his  forming  an  union  with  my  &mily.     I  shall  not   ^^  ^®  matter 
give  my  daughter  any  fortune  at  present;  I  consider      Maktoh. 
her  a  fortune  to  any  man,   being   so   good  and  so 
accomplished.     I  intend  to  give  her,,  for  her  own  use, 
one  hundred  and  fifty  pounds  per  year.      My  &mily 
join   with  me    in  respects  to    you,   Mrs.  SUger^  and 

daughter.    From» 

Siry 

Your  most  obedient  humble  servant. 

To  Monsieur  Sitger  ain^e,  JoSEPH  Manton.. 

120^  Rue  St/Martin,  Paris. 

That  Ma$U€n  sent  on  the  same  day  a  letter  to  the 

petitioner,  to  the  same  effect,  viz. 

Davies  Street,  Berkeley  Square, 
Sir,  London,  Jan.  23, 1818. 

I  have  the  pleasure  of  acquainting  you,  that  I  have 

written  to  your  father,  to  acquaint  him  that  I  shall  not 

have  any  objection  to  forming  an  union  with  my  family; 

and   have  informed   him   I  shall  not  give  Susan  any 

fortune  at  present,  but  will  allow  her  one  hundred  and 

fifty  pounds  per  year  for  her  own  use.     My  family 

desire  to  be  kindly  remembered  to  you :  from. 

Sir, 

Your  most  obedient  humble  servant. 

Monsieur  Sitger  fils,  JoSEl'H  Manton. 

Rue  aux  Ours,  No.  ^ 
Rouen,  France. 

On  the  evening  before  the  marriage  McmUm  said  he 
would  revoke  his  consent;  but  the  marriage  took  place, 
and  the  petitioner  Susannah  was  in  the  habit  of  drawing 
for  such  allowance  upon  ManlUm;  and  at  the  date  of  the 
commission  upwards  of  450/.  was  due  to  her  as  arrears: 
that  no  trustees  were  appointed  in  her  behalf* 

h3 
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1828.  That  the  petitioner  oiFered  to  prove  for  1,8952.5  being 

"■— "^        the  value  of  the  annuity,  and  for  450A  the  arrears. 

SxTGER.  That  the  commissioners   rejected  sudi  proofs  and 

In  the  matter  n^gigned  as  a  reason  for  such  rejecticm,  that  they  were 

Maxton.     of  opinion  that  the  dealings  between  ManUm  and  the 

petitioner  did  not  amount  to  an  agreement  sf^deatly 

explicit  and  distinct  to  enable  a  court  of  equity  to  decree 

a  specific  performance  of  the  same,  as  such,  taking  into 

• 

consideration  the  words  of  the  alleged  agreement^  die 
uncertainty  of  the  period  of  the  payment,  and  the  evi- 
dence before  them  of  the  subsequent  revocation,  by  the 
bankrupt  Joseph  Manton,  of  the  alleged  annuity,  prior 
to  the  marriage  of  his  daughter  with  the  petitioner 
Jacques  SUger. 

The  petition  prayed  to  be  admitted  to  prove  for 
2,345/.,  being  the  amount  of  the  value  of  the  annuity 
and  of  the  arrears. 

Mr.  Tresbve  and  Mr.  Montagu  for  the  petition. 

Mr.  Knight  and  Mr.  Anderdon  contra. 

The  Vic£-Chanc£LLOR  :  —  It  appears  to  me  that 
the  commissioners  have  erred  in  their  judgment.  The 
substance  of  the  agreement  as  stated  in  the  letters  cannot 
be  mistaken :  they  say,  <^  I  will  not  immediately  pay  a 
gross  sum,  but  I  will  pay  this  annuity."  The  marriage 
was  solemnized,  and  the  annuity  was,  for  a  considerable 
time,  paid.  I  am  therefore  of  opinion  that  the  prayer 
of  the  petition  must  be  granted. 
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RIDOUT  and  another,  assignees  of  Tjeuoity  a  bankrupt,        K.  B. 

V.  LLOYD  and  Co.,  and  ALDER.  "^  8» 

1828. 

Trover  to  recover  the  value  of  a  quantity  of  tallow,  |^!2S?b'* 
as  beine  in  the  reputed  ownership  of  the  bankrupt.  transfer  tieketi^ 

The  real  owner  of  the  taUow  was  Atder^  who  was  an  owner  is  the 
extensive  tallow  merchant;  and  wanting  large  sums  for  §3mSiI"^^ 
purchases,  he  applied  to  Jones^  Uoyd^  and  Co.,  who       ^         /  ^^^/ 
advanced  him,  between  the  2d  of  November  1821  and  /r^^*^^^ 
the    3 1st  January  1822,    about   140,000/.,    on   -^Wer  y^^^^  j^  ^^ 
lodging  with  them  the  transfer  tickets  or  dock  notes  of     ^r  ^ 

9,334  casks  of  tallow.  ^^  """^^  V  ^^ 

Transfers  of  the  tallows  were  not  taken  by  Alder  va^  j^ck^U^  </</^ 
his  own  name ;  they  were  transferred,  part  to  Baynery 
the  broker,  and  part  to  Wiihamj  Alder's  clerk.  Bayner 
and  WUham  signed  these  transfers  in  blank,  in  order 
that  Alder  might  be  able  to  put  over  their  names  an 
order  to  deliver  the  particular  tallow  contained  in  the 
dock  order  to  whomsoever  Alder  pleased.  Alder  ex- 
plained to  Jones  and  Co.,  at  the  time,  that  these  names 
were  used  by  him  as  trustees,  to  avoid  publicity  in  the 
tallow  market. 

In  April  1822  all  the  dock  orders  were  transferred, 
on  the  suggestion  of  Alder,  to  the  bankrupt,  named  to 
him  as  a  fit  person  by  Jones  and  Co.,  as  their  trustee ; 
such  transfer  being  effected  merely  by  writing  above  the 
indorsement  of  Bayner  and  WUham  the  usual  words, 
<<  Please  to  transfer  and  deliver  the  within  tallows  to 
Mr.  G.  Lewis,  or  his  order."  The  transfers,  completed 
into  Lewies  name,  and  indorsed  by  him,  remained  in 
the  hands  of  Jones  and  Co.  The  indorsement  of  Lewis 
was  made  without  his  seeing  one  word  of  the  contents, 
or  knowing  the  nature  of  the  papers.  The  tallows  re- 
mained in  Lewiifs  name  to  23d  January  1823. 

H  4 
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1823.  On  the  24th  February  the  dock  company,  in  whose 

hands  there  remained  forty-eight  of  these  orders,  re- 
and  another,    ceived  notice  of  an  act  of  bankruptcy  by  the  bankrupt. 
L       ^'  dCo       ^  commission   issued  afterwards  against  Lewis,  in 
and  another,    whose  name  the  tallows  then  stood  at  the  docks. 

Mr.  Scarlet  and  Mr.  Adams  for  the  plaintifls. 

The  Solicitor  General,  Mr.  Tindal,  and  Mr.  jF.  PoUocky 
for  the  defendants. 

The  wharfinger  would  not,  without  the  production  of 
the  transfer  ticket,  have  conveyed  the  tallows  to  Lewis. 

The  object  of  the  statute  is  to  make  property  available 
for  the  payment  of  debts  contracted  upon  the  faith  of 
that  property  being  assets  of  the  debtor.  Nobody  knew 
that  Lewis  was  the  owner  of  the  property,  or  that  he 
had  any  thing  to  do  with  it. 

Abbott,  C.  J. :  — 

* 

I  take  the  amount  of  the  evidence  to  be  this :  If  the 
ticket  is  brought  to  the  wharfingers,  they  will  act  upon 
it ;  but  on  an  order  without  a  ticket  they  could  not  act, 
unless  in  the  case  of  a  person  who  was  well  known  to 
them. 

I  think  the  plaintifis  ought  to  have  gone  on,  and  shewn 
the  tickets  to  be  in  the  bankrupt's  hands.  If  it  stands 
an  admitted  fact  that  the  bankinipt  had  not  the  pos- 
session of  the  tickets,  I  think  the  laiy  is  against  the 
plaintiffs. 

The  construction  which  the  plaintifis  give  the  statute 
oi  James  is  quite  new.  I  am  clearly  of  opinion,  that  if 
Lewis  never  had  the  controul  over  the  tickets,  he  was 
merely  a  trustee,  and  that  the  statute  does  not  apply. 

Non-suited,  with  liberty  to  niove  to  set  aside  the 
non-suit :  but  no  motion  was  made. 
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£x  parte  GIBBS  and  HOWARD.  — In  the  matter       L.  C. 

of  HOWARD  and  GIBBS.  ^pril  3, 

1  HIS  petition  by  the  bankrupts  stated,  that  20s.  in  AfollaUowanee 
the  pound  had  been  paid  upon  each  separate  estate,  K^tnipt!** 
and  16«.  6rf.  in  the  pound  on  the  joint  estate,  to  creditors  ^  Whether 

'^  ^  '  allowance  before 

whose  debts  amounted  to  78,118/.  18«.  l(L  final  dividend. 

That  the  only  claims  on  the  joint  estate  then  pending  /utrT^  S^  ^7 
were  two  debts,  one  for  7,000/.,  the  other  for  3,000/.  ^  I  ^cl. 

That  there  were  sufficient  assets  in  hand  to  pay  all 
the  joint  creditors,  including  the  two  debts  of  7,000/. 
and  3,000/.,  20«.  in  the  pound.  ^  ^e«<9^^ 

.    The  petition  prayed  that  the  assignees  should  forth-       /?         /q/^ 
with  pay  a  full  allowance  to  each  bankrupt  .   '^^^ 

Mr.  Monlagu  for  the  petition :  —  /  /  a 

The  questions  are  two;  first,  whether  the  petitioners  ^       .-^ 

are  entided  to  an  allowance  before  diere  has  been  a  final  ^ 

dividend ;  secondly,  whether  each  partner  is  entided  to  a 
full  allowance.  As  to  their  right  to  an  allowance  before 
a  final  dividend,  the  opinions  which  have  been  expressed 
by  the  Vice-Chancellor  in  two  reported  cases  are  at 
variance.  In  ex  parte  DaviSj  1  Mont,  8f  Mac.  37,  His 
Honor  adjudged  that  the  bankrupt  was  entitled  to  an 
allowance,  although  there  was  some  reversi(Hiary  pro- 
pertj  of  small  amount  outstanding  to  be  realized.  In 
ex  parte  Minchin^  1  Mont.^Ma^.  141,  His  Honor  saj^ 
<^  I  understand  it  to  be  admitted  at  the  bar,  that  a  final 
dividend  has  been  made.  I  make  this  observation,  be^^ 
cause  in  the  case  of  ex  parte  Davis,  in  the  matter  of 
Barlee,  where  I  ordered  the  bankrupt's  allowance  to  be 
paid,  I  proceeded  on  the  authority  of  ex  parte  Saffdrdy 

2  G.ifJ.  J28,  which  was  cited  at  the  bar ;  but,  in  which 
case,  I  have  been  since  informed,  that  the  dividend  had 
been  advertised  as  a  first  and  final  dividend." 
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1830.  The  words  of  the  act,  8. 128,  are,  ««  Eveiy  bankrupt 

who  shall  have  obtained  his  certificate,  if  the  net  pro- 

OiBBs        <luoe  of  his  estate  shall  pay  the  creditors  who  have 

and  another,    proved,  &C."     The  section  does  not  contain  a  word  as 
In  the  matter  ^  '^ 

of  to  the  time  when  the  allowance  is  payable. 

and  another.  '^®  "^^  ^  founded  upon  the  principle,  that  a  debtor, 
whose  bankruptcy  is  attended  with  favourable  circum- 
stances, should  be  encouraged  and  restored  to  society ; 
an  object  which  must  be  whoUy  defeated,  if  his  allow- 
ance cannot  be  paid  until  after  a  final  dividend,  which 
in  lai^e  estates,  where  there  is  firequently  property 
abroad,  is  seldom  until  after  the  lapse  of  years.  This 
is  forcibly  stated  by  Mr.  Bell  in  his  Conunentaries  on  the 
Bankrupt  Law  of  Scotland  (a),  in  which  he  says,  ^  In 
England  the  allowance  is  said  to  be  an  honour  to  the 
liberality  of  modem  law,  having  been  first  introduced  in 
1705,  and,  after  successive  alterations,  restrictions,  and 
amendments  in  temporary  statutes,  permanently  estab- 
lished as  part  of  the  English  system  of  bankrupt  law  id 
1732*  It  is  ^ven  as  a  stock  for  subsistence  till  the 
bankrupt  get  again  into  a  way  of  livelihood,  and  pre- 
supposes, -'  both  from  this  and  firom  the  data  for  its 
ascertainfjlhent,  the  conclusion  of  the  bankruptcy  before 
it  was  granted." 

There  are  not  any  decisions  contravening  this  prin- 
ciple. There  is  only  the  following  dictum  of  Lord 
Bcardwidu^Sy  in  ex  parte  StUes^  1  Aik.  209.  <«  This  appli- 
cation is  premature;  the  commission  issued  no  longer 
agoUian  in  June  last;  no  final  dividend  has  been  made; 
and  before  that  time  any  creditor  may  onne,  either  joint 
or  separate,  to  prove  debts. 

<<  And,  even  upon  the  common  equi^  of  this  Conrt^ 
if  creditors  will  make  an  affidavit  that  they  have  noi 


(a)  P^ge  46S^  4th  Edition. 
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read  tbe  Gazette,  they  will  be  admitted,  so  as  not  to        1830. 

disturb  the  former  dividend;  and  by  that  means  mnst^         

in  the  first  place,  be  brought  up  equal  to  the  creditors        Gimn 

under  the  former  dividend,  before  the  commissioners  can    and  another. 

In  the  matter 
proceed  to  make  a  second.  of 

<f  So  that,  till  after  a  final  dividend,  it  cannot  be  seen  J^  mother, 
whether  the  bankrupts  will  be  entitled  to  any  allowance 
at  all,  for  the  act  of  parliament  directs  that  the  net  pro- 
duce  of  his  estate  shall  be  sufficient  to  pay  the  creditors 
of  the  bankrupt,  who  have  proved  their  debts  under  the 
said  commission,  the  sum  of  ten  shillings  in  the  pound, 
over  and  above  such  allowance." 

Now  as  no  dividend  was  payable,  there  not  being  a 
sufficient  amount  upon  the  joint  and  upon  the  separate 
estates:  there  being  lO^.  on  the  joint,  and  only  2s.  6d. 
oa  the  separate  estate,  this  dictum  was  extrajudicial, 
and  was  merely  a  notification  that  it  was  a  hasty  appli- 
cation for  the  allowance :  the  Lord  Chancellor  saying, 
that  the  application  was  premature,  as  the  commission 
bad  issued  in  June,  and  this  petition  was  presented  in 
February.  This  was  urged  by  Mr.  Wakefidd  in  ex  parte 
DaiHSj  1  Mont.  ^  Maoa.  87,  and  was  not  answered. 

Mr.  Some  and  Mr.  lYeslove,  for  the  respondents,  did 
not  press  the  objection  as  to  the  demand  being  made 
before  a  final  dividend  was  declared ;  but,  as  to  each 
bankrupt  being  entitled  to  an  allowanoe;  they  said  that 
under  the  old  bankrupt  law  there  was  but  one  allow- 
ance. Ex  parte  BatSj  1  Bro.  458 ;  ex  parte  Powell^ 
1  Mad.  58. 

The  words  of  the  new  statute  are,  if  not  stronger,  at 
least  as  strong  as  the  words  of  the  old  act  (a) :  and  if  it 
had  been  the  intention  of  the  I^slature  to  reverse  the 
decision  of  ex  parte  Bate,  it  is  but  reasonable  to  suppose 


(a)  See  ej:  parte  Minchin,  1  Mont,  ^  Maca,  156,  in  note. 
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1830.       that  such  reversal  would  have  been  clearly  and  distinctljr 

-  expressed;  as,  with  respect  to  another  clause^  s.  129,  the 

GisBs        legislature  did  interpose   by  clear   and  specific  enact- 

and  anoth^.    ^jent  la)  I  but,  instead  of  such  reversal,  a  double  allows 
In  the  matter  .  .  .     .  . 

of  ance   is,   and,   if   this  interpretation  is  sanctioned,   a 

aod  ajQo^r.    quadruple  allowance  will  be,  given  to  the  bankrupts^ 

Mr.  MofUoffUj  in  reply : — 

There  may  be  hardships  on  both  sides ;  but,  by  the 
construction  that  there  should  be  only  one  allowance,  it 
is  obvious  that  in  extensive  partnerships,  that  is,  in  the 
bankruptcies  of  opulent  merchants,  the  amount  of  their 
allowance  would  not  be  worth  accepting. 

If,  instead  of  a  joint  commission  against  all  the  mero> 
bers  of  the  firm,  a  commissioiL  were  to  issue  against 
each  of  the  members,  each  would  be  entided  to  a  separ 
rate  allowance.  Will  it  then  be  contended,  that  the 
amount  of  the  allowance  ought  to  depend  upon  the  fiirm 
of  the  commission  ? 

In  ex  parte  Bate,  the  question  was,  not  whether  eack 
partner  should  have  an  allowance,  but  whether  one 
partner  should  have  two  allowances, — the  one  fi*om  the 
joint,  the  other  from  the  separate  estate. 

This  subject  was  fuUy  considered  in  ex  parte  Minchinj 
I  Mont.Sf  Maca.  138,  in  which,  after  having  compared 
the  old  with  the  new  statute,  it  was  determined,  that 
each  partner  is  entided  to  a  full  allowance. 

LoRi>  Chancellor  :  — 

Lord  Thurlow  seems  to  have  decided,  in  ex  parte 

« 

(a)  Sect.  129.  And  be  it  en-  and  upon  the  separate  estate  of 

acted.  That  in  all  joint  commis-  such  partner,  he  shall  be  entitled 

sions  under  which  any  partner  to   his  allowance,  although  his 

shall  have  obtained  his  certificate,  other  partner  or  partners  may  not 

if  a  sufficient  dividend  shall  have  be  entitled  to  any  allowance* 
been  |»aid  upon  the  joint  estate 
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Batej  that,  under  the  <dd  statute,  there  was  but  one        1830. 

allowance  divisible,  according  to  a  certain  proportion ;         

and  this  is  confirmed  by  Sir  Thomas  Plumer^  in  ex  parte        Gibbs  ^ 
I\noellj  1  Mad.  68.     I  cannot,  however,  but  think,  that    and  another. 
it  was  hastily  assumed  that  there  was  but  one  allowance.  of 

With  respect  to  the  new  act,  I  cannot  think  it  reason-       ^^^^^ 
able  to  suppose  that  the  legislature  intended  to  make 
such  an  important  change  by  the  vague  words  on  which 
reliance  is  placed.    [I  cannot  think  that  there  is  any 
material  difference  between  the  words  of  the  two  acts. 

Such  is  my  present  opinion ;  but,  as  I  difiPer  from  the 
judgment  of  the  Vice-Chancellor,  in  ex  parte  Minchiny 
I  will  consider  the  question.  Unless,  therefore,  I  again 
mention  this  petition,  my  judgment  is,  that  there  is  no 
variation  between  the  two  acts,  and  that  there  can  be 
but  one  allowance. 

This  case  was  thus  mentioned  again  by  the  Lord     Aug,  14, 
Chancellor  on  this  day.  1830. 

When  this  case  was  last  before  me,  I  thought  that 
there  was  but  one  allowance  amongst  all  the  bankrupts; 
but  I  have  looked  at  the  words  of  the  act,  and  they  are 
so  precise  and  strong,  that,  whatever  may  be  my  opinion 
of  vdiat  was  the  intention  of  the  legislature,  still  I  think 
each  party  entitled  to  his  allowance.  The^  consequence 
is,  that  were  there  a  partnership  of  forty  persons,  the 
amount  of  allowance  would  be  enormous.  But  the 
words  are  so  strong,  I  cannot  get  over  them. 

Costs  out  of  the  estate. 

The  order  was  as  follows :  — 

I  do  think  fit  to  declare,  that  the  said  petitioners  are 
each  of  them  separately  entitled  to  be  paid  their  respec- 
tive allowances,  pursuant  to  the  statute  in  such  case 
made  and   provided ;    and  I  do  order,   that  the  said 
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1830.       asngneeB  do  pay  to  the  said   petitioners  respectively 

^,  such  allowance  as  thqr  are  respectively  entitled  to  under 

GiBBs        the  said  statutes ;  and  I  do  order,  that  the  costs  of  the 

I^^ir^^  petitioners  and  the  assi^ees  be  paid  out  of  the  estate 

of  of  the  bankrupts. 

HOWABO 

and  another. 

V.  a        JBa?  parte  COLVILL  and  GEDDES.  —  In  the  matter 
LiNc  Ihn,       of  BENJAMIN  SEVERN,  FREDERIC  BEN- 
IWO.'  JAMIN  KING,  and  JOHN  SEVERN. 

of  a  p^^of"    '^  HIS  "^^^  A  petition  by  Cobnlt  and  Geddes^  assignees. 

inwranoc,  with-       j^  gjgjgj  ^^^  Bemomin  King  had,  before  his  bank- 
out  nouoe  to  the  ^         . 
office,  doM  not    mptcy,  effected  two  life  policies. 

ntioo  of  the^^       That  the  commission  had  issued. 

dauM^reputed       Tiiat^  after  the  bankruptcy,  Davis  claimed  to  be  enti- 

/  tied  to  the  policies,  or  the  monies  produced  by  the  sale 

^  thereof,  by  virtue  of  an  assignment  to  him  of  the  policies 

^/  r^  /9-/t^^  ^/^before  the  bankruptcy.     That  no  notice  of  the  assign- 

^    •    ^-^  y        ment  of  the  policies  was  given  to  the  oflBce  until  long 

_  after  the  issuii^  of  the  commission,  and  that,  under  the 
Z>  ^^  a  /  J  "^  '  circumstances,  the  policies  remained  in  the  order  and 
'(yLc^  ^r^^//  /     disposition  of  the  bankrupt.     That,  by  an  order  of  the 


(/         /J         -  4  commissioners,  the  policies  and  the  monies  thereby  aa- 
"^  ^^  "sured  were  ordered  to  be  sold  by  public  auction.     That, 

^^oc  is^jjj^'  At  the  time  the  order  was  made,  the  petitioners  had  no 
^  y  ^5U*.afe^   ground  for  suspecting  that  notice  of  the  assignment  had 

r/t  ery^  u^  t^^  ^^^  1^^^  given.  That,  in  pursuance  of  the  order  of  the 
O^  .-^/^  ^  ^  '^C/  commissioners,  the  two  policies  were  sold  for  the  sum  of 
^  ^^  840/.  and  of  540/. 

%^^  '  ^^"^9^^     That  the  two  sums  of  840/.  and  540/.  form  part  of  die 

*^^  /^^-  separate  estate  of  King;  and  the  petitioners  are  advised 

^^^a.  t^  sS^^'        that  they,  as  such  assignees,  are  entitled  to  receive  the 


same. 


^ 
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That  the  said  Doris  died  about  ^  month  of  April  1880. 
1880.  The  petition  prayed,  that  it  might  be  declared  ^^ 
that  the  said  two  sums  of  840/.  and  540/.  fimn  part  of  the       Colvill 

separate  estate  of  the  said  King^  and  that  the  order  of   and  another. 

IP  toe  Duitter 
the  ocHnmissioners  might  be  varied,  and  that  the  said  two  of 

sums  of  840/.  and  540/.  might  be  paid  to  the  petitioners.        ^^m 

Mr.  Knight  and  Mr.  Monro,  for  the  petitioners,  dted 
WUUams  v.  JTiorp,  2  Sim.  263 ;  ex  parte  Monroj  1  BwJi, 
300;  Faikener  y.  Case,  1  Bro.  125 ;  2  T.R.  490;  ByaU 
V.  RowkMj  1  Ves.  348 ;  Bawe  v.  Dawwn,  2  Ves.  sen. ; 
e»  parte  Effosj  1  Atk.  124;  Ht//  v.  Leurisj  1  &i/A.  132; 
Jones  V.  Gibbonsj  9  Ves.  407. 

Mr.  TF^om  for  the  respondents. 

The  Vice-Ch ANCELLOR :  —  Linc.  Inn 

The  question  is,  whether,  as  no  notice  was  given  to    i  Jan.  10, 
the    assurance    companies  of   the  assignment  of  the    |    1^1* 
policies  to  Dams,  although  the  policies  were  delivered 
to  him,  the  monies  secured  by  the  policies  did  or  not    | 
remain  in  the  order  and  disposition  of  the  bankrupt    \ 
King,  within  the  meaning  of  the  72d  section  of  the    | 
6  Geo.  4,  c  16. 

For  the  respondents,  it  is  insisted,  that  the  assignment 
of  the  1st  of  July  1829,  accompanied  by  the  delivery  of 
the  policies,  passed  the  whole  beneficial  interest  to  King, 
and,  in  support  of  that,  two  cases  are  cited,  ex  parte  Eyas, 
1  AOu  124,  and  Falken&r  v.  Case,  1  Bro.  125,  2  T.R. 
491.  It  is  to  be  observed,  however,  that  in  ex  parte 
Byas,  it  is  not  stated  whether  notice  was  given  to 
Mrs.  Devereux,  before  HankelFs  bankruptcy,  of  the  deli- 
very of  the  note  to  Bya^s;  nor,  in  either  of  the  reports 
of  Faikener  v.  Case,  is  there  any  statement  made  as  to 
notice  given  to  the  underwriters.     Indeed,  it  must  be 
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1831.        inferred,  tliat  in  neither  of  the  cases  notice  was  given  to 

the  persons  legally  liable  to  pay ;  and  it  appears  that 

CoLvnx       both  cases  were  decided  without  any  question  being 

and  another,   raised  upon  the  effect  of  there  being  no  such  notice. 
In  the  matter  "  * 

of  According  to  the  report  in  2  T.K  494,  "  The  Lord 

a^oSm  Chancellor  admitted  that,  if  the  question  had  been  am- 
ceming  a  bond,  or  any  chose  in  action,  that  had  re- 
mained in  possession  of  the  bankrupt  at  the  time  of 
the  bankruptcy,  it  would  have  been  within  the  statute 
of  James;"  just  as  if  the  possession  by  Barclay ^  the 
broker  of  the  policy,  subject  to  his  own  claim  and  lien, 
was  not  the  possession  of  the  bankrupt.  In  page  495^ 
the  Lord  Chancellor  is  made  to  say,  there  was  not  a 
scintilla  of  property  in  the  bankrupt ;  though,  a  few  lines 
above,  the  Lord  Chancellor  states  truly,  that  his  right 
was  merely  equitable  to  redeem  from  Barclay.  The 
decision  in  Bow  v.  Dawson^  1  Ves.  331,  does  not  aflfect 
the  present  question,  because  there  the  draft,  which 
Lord  Hardwicke  said  amounted  to  an  assignment,  was 
deposited  with  the  officer  Swinbumy  and  therefore  at* 
tached  immediately  upon  it;  so  that  in  effect  there  was 
notice  given  to  the  person  liable  to  pay.  In  ex  parte 
Smithy  Buck.  149,  it  does  not  appear  that  the  policy  of 
insurance  ever  was  assigned  at  all,  and  in  fact  the  goods 
insured  were  destroyed  before  the  bankruptcy ;  so  that 
the  question  in  that  case  never  did  or  could  arise.  And 
in  ex  parte  Richardson^  Buck*  480,  the  present  Mast^ 
of  the  Rolls  held,  upon  the  circumstances  of  the  case, 
that  the  stock  was  not  in  the  order  of  the  bankrupt,  with 
the  consent  of  the  true  owner.  Whether  that  inference 
was  rightly  drawn,  it  is  not  necessary  to  discuss;  but  I 
think  the  learned  judge  did  not  mean  to  overrule  his 
own  decision,  in  the  preceding  year,  of  the  case  ex  parte 
Monro.  Sir  T.  Parker^  in  Ryal  v.  Bowles^  1  Ves.  367, 
I  Ath,  177,  lays  down  the  rule  that,  if  a  bond  is  assigned, 
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the  bond  must  be  delivered,  and  notice  must  be  given  to         1830» 
the  debtor;  but,  in  assignments  of  book  debts,  notice         ' 
alone  is  sufficients  because  there  can  be  no  delivery.       Colvill 

Only  two  months  before  this  was  stated  by  Sir  T.  Parker,    and  another. 
_-_--._,-,.--_  *'  .        ,  .  /  In  the  matter 

Lord  Hardunche  had  decided  Row  v.  Dawson^  m  which  of 

he  alluded  to  the  case  of  RyaU  v.  RowleSi  as  being  then        d^h** 
under  the  consideration  of  the  Court,  and  stated  it  was 
made  a  question,  how  far  the  assignment  of  a  bond 
diould  be  supported  against  assignees  under  the  com- 
mission.    Yet  Lord  Hardunche  allowed  the  statement  of 
the  rule  by  Sir  T.  Parker  to  pass  without  observation* 
It  is  reasonable,  therefore,  to  suppose  that  he  thought 
it  correct*     In  Jones  v.  Gibbons^  9  Fes.  410,  Sir  William 
Granij  alluding  to  Sir  T.  Parker's  rule,  says,  "  It  might 
perhaps  have  been  a  question,  whether,  after  assent  and 
delivery  of  the  security  to  the  assignee,  the  bankrupt 
could  be  said  to  have  the  order  and  disposition,  merely 
because  there  was  no  notice  to  the  debtor  of  the  assign- 
ment.    Probably  that  requisite  was  added,  as  otherwise 
the  debtor  might  safely  pay_  the  money  to  the  person 
wbohad;^  widiout  his  knowledge,  ceased  to  be  his  cre- 
ditor*.   The  debtor  would  be  bond  fide  in  making  the 
payment,  and  it  would  be  impossible  to  make  him  pay 
again.     Sir  Thomas  Parker  lays  it  down,  certainly,  that 
there  must  be  that  notice."  In  ex  parte  MonrOj  re  Frazer^ 
Buck,  300,  the  question  that  is  now  before  me  came 
before  the  present  Master  of  the  Rolls.     The  bankrupt 
being  the  obligee  in  a  bond,  and  being  indebted  to 
Monro,  as  a  security  for  the  debt,  assigned  the  bond  to 
him,  and  also  delivered  the  bond  into  his  possession,  but 
notice  of  the  assignment  of  the  bond  debt  was  not  given 
to  the  obligor.     A  commission  issued,  and  the  money 
due  on  the  bond  having  been  paid  under  an  arrange- 
ment, the  question  was  raised,  whether  Monro  or  the 
assignees  in  the   bankruptcy  were   entitled;   and    His 
Vol.  I.  I 
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1830.        Ebnor  decided  that  the  assignees  under  the  conunisskm 

were  entided.     He  said,  "  In  this  case  did  the  delivery 

CoLviLL      of  the  bond  by  the  bankrupt  take  away  hit  power  to 

and  another,    receive  the  debt;  and  if  the  obligee  had  bond  fide  paid 
In  the  matter  ^ 

of  the  debt  to  the  bankrupt,  could  the  petitioner  have 

ai^^othm.  ^'^  ^P^^  ^^^  ^  repay  it  ?  Certainly  not ;  and  if  an 
action  had  been  brought  on  the  bond  by  the  obligor^  he 
might  have  discharged  it  by  way  of  set-off,  in  reqpeot  of 
any  dealings  with  the  bankrupt,  without  notice  <yf  the 
assignment.  I  find  tlie  practice  of  the  commisaonm 
has  been  conformable  to  the  rule  stated  in  JSyoIC  v. 
Bowles.  The  absence  of  any  decision  to  the  contrary, 
since  the  time  of  Lord  Hardwickej  shews  that  rule  to 
have  been  acquiesced  in ;  and  I  think  rightly,  for  the 
obligee,  where  notice  is  not  given,  may  obtain  payment 
of  the  debt,  which  is  sufficient  to  leave  it  in  his  ordering 
and  disposition  within  the  meaning  of  the  statute."  The 
same  principle  is  in  effect  acknowledged  in  ex  parte  Bur^ 
tofij  re  Fossett^  and  ex  parte  Osborne^  re  Baker,  1  G.^J. 
207,  358,  where  book  debts  due  to  the  assignor,  behig 
assigned  without  notice  to  the  debtor,  wer^  held  to 
belong  to  the  assignees  in  bankruptcy  of  the  assignor. 

I  no  otherwise  notice  the  decision  in  WiUiams  r; 
Thorp,  2  Sim.  257,  which  was  precisely  upon  the  point 
now  before  me,  than  to  observe  that  there  has  not  been 
any  appeal  from  it.  It  was  made  some  months  before  the 
late  Lord  Chancellor  decided  the  cases  of  Deale  v.  Hall, 
and  Loveridge  v.  Cooper,  upon  appeal,  3  Ruse.  1« 

Those  cases,  decided  first  by  Sir  71  jRboner.and  after- 
wards by  Lord  Lyndhurst,  have  estabh'sbed  th^^  where 
there  is  an  assignment  made  of  a  trust  fund,  of  whidi  no 
notice  is  given  to  the  trustees,  jt  shall  be  void  in  equity, 
as  against  a  subsequent  assignment  of  which  notice  is. 
given  to  the  trustees.  With  respect  to  those  two  cases, 
I  must  observe  that  Cooper  v.  Fynmore,  3  Buss.  60,  ndtich 
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follows  them,  was  not  noticed  in  the  argument.  It  could         1830. 
not  have  been  noticed  by  me  with  any  effect,  because  my         ■■^~' 
note  does  not  contain  the  fact  that  notice  of  the  assign-       Colvill 
ment  was  actually  given,  though  that  circumstance  ap-    «"«!  another, 
pears  upon  Mr.  RtisselFs  report.     It  does  not  appear  of 

whether  the  point  was  much  argued  in  Cooper  v.  Fyn-  ,,  j^d  oAo^, 
mare  ;  but  it  was  repeatedly  and  most  laboriously  argued 
in  Dearie  v.  Hall  and  Loveridge  v.  Cooper. 

It  is  clear  that,  by  the  assignment  of  the  1st  of  July 
1829,  the  bankrupt  parted  with  no  legal  right  to  the 
fin^t  of  the  policy  If  he  had  assigned  the  policies  to  a 
second  incimibrancer,  and  his  executors  had  concurred 
in  allowing  payment  of  the  proceeds  to  the  second 
incumbrancer,  that  payment  would  have  been  good. 
If  King^  after  the  assignment  to  Davtgj,  had  sold  his^in- 
terest  in  the  policies  to  the  insurance  offices,  his  release 
to  them  would  have  bMsn  good,  and  altogether  defeated 
the  claimof  Davis.  If  the  policies  had  been  lost  by 
DaviSf  and  King  had  assigned  his  interest  in  the  pro- 
ceeds to  a  second  incumbrancer,  and  had  given  notice 
of  diat  assignment,  according  to  Dearie  v.  Hall  and 
Loveridge  v.  Cooper^  the  second  incumbrancer  would 
have  been  entitled.  KAng^  therefore,  might  have  sold, 
and  released  the  policies,  notwithstanding  the  assign- 
ment to  Davis  I  and  I  am  of  opinion,  both  upon  pre- 
cedet)t  and  principle,  that  the  order  of  the  commissioners 
is  wrong,  and  that  the  policies  did,  at  the  time  of  the 
bankruptcy,  remain  in  the  order  and  disposition  of  Kuig, 
within  the  meaning  of  the  statute.  His  assignees,  there- 
fore, are  entitled  to  the  proceeds. 

An  order  must  be  made  according  to  the  prayer  of 
the  jpetidon,  without  costs,  as  it  is  an  appeal  from  the 
order  of  the  commissioners,  (a) 

(a)  Is  the  policy  assignable?    See  Ridoui  v.  Uoyd^  ante,  lOJ. 
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L.  C. 

Dec.  8, 


In  the  matter  o  fSTEPHENSON. 


1830.  X  ETITION  that  a  commission  might  be  amended, 
A  commurion  the  name  of  one  of  the  commissioners  being  spelt  Bil- 
^ended^after  '*^^^  instead  of  BiUifUon.  The  commission  had  been 
it  is  opened.       opened,  and  the  bankruptcy  declared ;  and  Mr.  BilUnixm 

was  one  of  the  commissioners  who  signed  the  adjudi- 
cation of  bankruptcy. 

Mr.  Macarthur  applied,  either  that  the  commission  be 
amended  and  resealed,  although  after  adjudication,  or 
that  a  new  commission  should  issue,  directed  to  the  same 
parties.  He  said,  that  since  the  repeal  of  the  stamp 
duties,  there  was  not  any  good  reason  for  not  amend- 
ing the  commission  as  a  matter  of  form.  Be  Barber, 
2  G.SfJ.  81,  and  marginal  MS.  note. 

The  Lord  Chancellor  refused  to  permit  the  com- 
mission to  be  amended,  but  ordered  the  commission  to 
be  resealed ;  and  that  the  commissioners  should  adjudi- 
cate €le  novo. 


7<i. 

V.  C,        Ex  parte  the  LANCASTER  CANAL  COMPANY. 
Aug.  IS,         _  In  ^^  natter  of  DILWORTH,  ARTHING- 
1828.  ^Qjj   ^^  BIRKETT. 

Canal  shares,  if 
deemed  personal  f^y 

property,  are       1  HIS  was  a  petition,  statiuff  that  the  petitioners  were 

within  the  clause  *.  i      t       i  t 

of  reputed  creditors  of  the  bankrupts,  and  that,  as  security  for  their 

'''^^'P*  debt,  Dilworth  agreed  to  transfer  300  of  the  canal 

0a^s>%^^^^'  shares,  which  were  assigned  to  the  petitioners.     The 

^^^x^^f7^  ^<y^  cIY  ^  petition  prayed  that  the  shares  might  be  sold,  as  in  the 

/X  case  of  a  mortgage. 
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Mr.  Base,  Mr.  Montagu^  and  Mr.  Duckworth,  for  the        1828. 
petition.  — 

Ejp  parte 
The 
Sir  Edward  Sugden,   Mr.  Knight,  and   Mr.  Geldart,     Lancaster 

contra :  —  Canal 

Company. 
By  section  63  of  the    Lancaster   Canal   Act,   it  is  In  the  matter 

enacted,  that  the  shares  in  the  canal  shall  be  personal     Dilworth 
estate,  and  transmissible  as  such  (a) ;  and  that  in  such     ^^^  others. 
act  certain  regulations  are  made  for  a  due  transfer  of 
the  shares,  with  which  there  have  not  been  any  com- 
pliance (ft) ;  and  that  such  shares  were,  therefore,  in  the 


(a)  Sect.  63  enacts,  **  that  the  behoof,   proportionabJy   to    the 
said  sum  of  four  hundred  four-  sum  they  and  each  of  them  shall 
teen  thousand  and  one  hundred  severally  subscribe  and  pay  there- 
pounds,  or  such  part  thereof  as  unto ;    and  all  and    every   the 
shall  be  nused  by  the  several  per-  bodies  politic  and  corporate,  and 
sons  herein-before   named,  and  all  and  every  person   and  per- 
by  such  other  person  or  persons  sons,  their  several  and  respective 
who  shall  or  may,  at  any  time  successors,  executors,  administra^ 
within    three    calendar    months  tors,  and  assigns,  who  shall  seve- 
from  the  time  this  act  shall  ob-  rally  subscribe  and  pay  the  sum 
tain  the  royal  assent,  become  a  of  one  hundred  pounds,  or  such 
subscriber  or  subscribers  to  the  sum  or  sums  as  shall  be  demanded 
said  navigation,  shall  be  divided  in  lieu  thereof,  towards  carrying 
and  disUnguished  into  four  thou-  on  and  completing  the  said  in- 
sand   one  hundred    and  forty-  tended  navigation,  shall  lie  en- 
one  equal  parts  or  shares,  at  a  titled  to  and  receive,  after  the 
price   not   exceeding  one  hun-  said  navigation    shall   be  com- 
dred  pounds  per  share;  and  that  pleted,  the  entire  and  neat  dis- 
the  shares    be  deemed  personal  tribution  of  one  four  thousand 
estates^  and  shall  be  transmissible  one  hundred  and  forty-one  part 
as  such;  and  that  the  said  four  of  the  profits  and  advantages  that 
thousand  one  hundred  and  forty-  shall  and  may  arise  and  accrue 
one  shares  shall  be  and  are  here-  by  virtue  of  the  sum  and  sums 
by  vested  in  the  said  several  sub-  of  money  to  be  raised,  recovered, 
scribers,  and  their  several  and  or  received  by  the  authority  of 
respective  executors,  administra-  this  act,  and  so  in  proportion  for 
tors,  and  assigns,  to  their  and  any  greater  number  of  shares." 
every  of  their  proper  use  and        (fi)  The  79th  section  enacts, 

i3 
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1828.        reputed  ownership  of  the  bankrupt,  at  the  time  of  his 
bankruptcy. 

ICjf  parte 
The 

Lancaster         ^j^^  Eose,  in  reply :  —  The  same  objection  was  made  in 

v./ ANAL 

Company,     the  case  of  the  Vauxhall  Bridge  Company,  1  Glyn  §•  J. 
In  the^  matter  ^^^^  j^^  which  there  is  the  same  clause  as  in  the  present 

DiLwoRTii  act ;  the  3d  section  enacting  as  follows :  «  All  and  eveiy 
the  shares  and  proportions  of  all  bodies  politic,  cor- 
porate, and  collegiate,  and  all  other  person  and  persons 
of  and  in  the  said  undertaking,  or  the  joint  stock  or 
fund  of  the  said  company  of  proprietors,  shall  be  deemed 
personal  estate,  and  transmissible  as  such,  and  not  of  the 
nature  of  real  property ;"  which  clause  was  held  to,  be 
confined  to  personalty  only  in  the  event  of  death,  with- 
out which  construction  the  words  transmissible  as  such, 

that  it  shall  be  lawful  for  the  his  s/iare,  nor  tmy  voie  at  a  pro* 

proprietors  to  sell  or  dispose  of  prietor. 

their  shares,  subject  to  the  rules  The  81st  section  of  the  said 

and  conditions  therdn  mention-  act  points  out  the  form  of  sale, 

ed;    and   that  every  purchaser  Section  83  directs,  that    the 

shall    have  a  duplicate  of  the  clerk  of  the  said  company  shail, 

deed  of  bargain  and  sale  and  in  a  proper  book  or  books,  ent^ 

conveyance ;  and  that  one  part  and  keep  a  tme  and  perfect  ao- 

of  such  deed,  duly  executed  by  count  of  the  names  and  plaoet  of 

the  seller  and  purchaser,  shall  be  abode  of  the  several  proprietors  of 

delivered  to  the  committee  of  the  the  said  navigation,  and  of  the 

said  company,  or  their  clerk  for  several  persons  who  shall  fram 

the  time  being,  to  be  filed  ond  time  to  time  become  owners  and 

kept  for  the  use  of  the  raid  com*  proprietors  of  and  entitled  to  any 

pany,  and  an  entry  thereof  shall  share  or  shares  therein;  and  that 

be* made  in  the  book  kept  for  each  of  the  proprietors  of  the 

that   purpose,   which    the   said  said  navigation  shall  and  may, 

clerk  is  required  to  make ;  and  at  all  convenient  timet,  hare  f^ 

that  until  such  duplicate  be  so  course  to  and  peruse  and  Inspect 

delivered  and  fled  and  entered^  such  books  gratis,  and  have  copiet 

tMch    purchaser   shall   have    no  thereof,  on  payment  of  a  small 

share  of  the  profits  of  the  said  sum. 
ttavigathn^  nor  any  interest  for 
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must  be  oonsidered  surplusage  and  inoperative.     That        1828. 

the  clause  of  reputed  ownership  has  never  been  held  to         

extend  to  any  property  savouring  of  the  realty ;  not  to  The 

a  term  for  years  of  land,  Stevens  v.  Sole,  1  Ves.  352 ;    Lancaster 
Bourn  v.  Dodson,  1  AtA.  154;  Boe  v.  Gattiers^  2T.IL      Compant. 
138;   nor  to  utensils  fixed  to  the  fi-eehold,  Byal  v.  ^"  the  matter 
BoUeSf  1  Ves.  sen.  348 ;  Bryson  v.  WiUey^  1  Bos.  jr  P*     I>n.woRTH 
382;   Horn  v.  Baker,  9  East,  215;   Storer  v.  Hunter,    *""*  ''^^•' 
8  ^.  ^  C.  374.     That  there  is  no  disposition  in  the 
courts  to  extend  this  statute  to  any  case  not  clearly 
within  the  words  of  it,  according  to  the  doctrine  in 
Greening  v.  Clark,  4t  B.  if  C.  318,  in  which  the  Court 
says :  <<  The  effect  of  the  21st  Jac.  1,  c.  19,  s.  11,  is,  to 
render  the  property  of  one  person,  under  certain  cir- 
cumstances, available  as  a  fund  for  payment  of  the  debts 
of  another.     Such  a  statute,  although  in  some  cases  very 
beneficial,  should  not  be  applied  to  any  that  do  not  come 
within  the  words  of  it." 


The  Vice-Chancellob  :  — 

The  case  of  the  Vauxhall  Bridge  Company  appears  to 
be  directly  in  point.  It  has  been  s^d,  that  the  interest  in 
this  particular  canal  company  cannot  be  assimilated  to  a 
diattel  interest  in  land.  This  appears  to  me  to  be  erro- 
neous. The  company  was  formed  for  the  purpose  of 
making  a  canal ;  and,  for  that  purpose,  they  were,  as  of 
necessity  they  must  be,  empowered  to  purchase  lands.  It 
has  also  been  said,  that  the  profits  were  not  profits  arising 
from  land :  but,  in  my  opinion,  they  were,  directly  and 
properly  speaking,  profits  arising  from  land ;  that  is,  from 
the  use  of  the  land  and  water  of  the  company,  for  which 
tolls  are  payable.  With  respect  to  the  enactment  in  the 
63d  section,  tliat  the  shares  shall  be  deemed  personal 
estate,  and  transmissible  as  such,  the  question  is,  whether 
they  are  to  be  transmissible  as  terms  of  years^  which  are 
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Ex  parte 

The 

Lancaster 

Canal 
Company. 


1828.  hot  within  the  statute  of  reputed  ownership,  or  as  goods 
and  chattels,  which  may  be  in  the  hands  of  a  trader, 
which  are  within  the  statute  ?  I  think,  from  the  nature 
of  the  property,  and  from  the  use  of  the  words,  trans- 
missible as  such,  and  frx>m  the  act,  prescribing  that  the 
In  the^matier  ^^^^  gj^^jj  ^  transferred  by  deed,  and  thus  treating  it 

in  the  form  of  a  conveyance  (a),  the  shares  were  not  to  be 
considered  as  goods  and  chattels,  generally,  but  merely 
for  the  particular  purpose  mentioned  in  the  act,  that 
is,  to  be  transmissible  to  the  representative. 

I  think,  upon  the  whole,  that  these  chattels  so  savour 
of  the  realty,  as  to  prevent  the  property  of  one  person 
behig  applied  to  pay  the  debts  of  another.  The  order 
must,  therefore,  be  as  prayed. 


DiLWORTH 

and  others. 


L.C. 
1829. 


From  this  decision  an  appeal  was  presented,  which 
was  heard  before  Lord  Lyndkurst^  in  August  1829, 
when  the  decision  of  His  Honor  the  Vice-Chancellor 
was  reversed ;  his  Lordship  saying,  that  there  must  have 
been  some  mistake  in  the  case  of  the  Vauxhall  Bridge 
Company,  as  the  words  of  the  Vauxliall  Bridge  Act,  as 
in  the  present  act,  are  clear  in  enacting  that  the  shares 
shall  be  deemed  to  be  personal  property ;  and  it  docs 
not  appear  that  the  attention  of  the  Court  was  in  that 
case  called  to  these  words,  (b) 


(a)  Sect.  79.  *'  It  shall  be  lawful 
for  the  several  proprietors  to  sell 
their  shares,  &c.;  every  pur- 
chaser shall  have  a  duplicate  of 
the  deed  of  bargain  and  sale  and 
conveyance  made  unto  him  or 
her ;  and  one  part  of  such  deed, 
duly  executed  by  the  seller  and 
purchaser,  shall  be  delivered  to 
the  said  committee,  or  their  clerk 
for  the  time  being,  to  be  filed  and 
kept  for  the  use  of  the  said  com- 


pany; and  an  entry  thereof  shall 
be  made  in  a  book  or  bo<^  to 
be  kept  by  the  said  clerk  for  that 
purpose," 

{b)  Unfortunately  a  very  ela- 
borate argument  by  Sir  Edward 
Sugden  has  been  mislaid,  and  can- 
not be  found  amongst  Mr.  Mac' 
ttrlhur*s  papers;  but,  as  a  petition 
of  rehearing  has  been  presented^ 
the  subject  will  soon  be  recon- 
sidered. 


\ 
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Ex  parte  DAVIS  and  another.  —  In  the  matter  of       V.  C. 
WENTWORTH,       CHALONER,       RISK-     Beeemher 
WORTH,  and  Co.  *®^®- 

Contingent 

1  HE  petition  stated,  that  the  bankrupt  Rishtoorth^  in  contingency 
consideration  of  the  marriage  of  his  son  James  Bishworth  pr^J^ie. 
with  Emma  HoMstvorih^  coveuonieA^  "that,  from  and-^   ^^^  g  ^"^^^ 
after  the  marriage,  the  said  Jam^s  Bishworth  should  re-  y^u^^^si^^A^ /i^. 
ceive,  during  his  natural  life,  or  until  he  should  commit     •  ^,  ^z?  j  ^ 

an  act  of  bankruptcy  on  which  a  commission  should 

issue,  and  he  should  be  declared  a  bankrupt,  an  annuity  ^ /^^ 

of  \00L  charged  upon  certain  lands ;  and  on  such  event,  ^^^-^y^/i^  * 
then  to  be  paid  to  his  wife  Emma  Holdsworih^  for  her  ^  );^J-^>^^ 
natural  life,  solely  for  her  own  use,  during  and  notwith-  ^ 
standing  her  coverture,  and  from  and  after  the  decease 
of  the  said  James  Rishtvorth^  so  long  as  she  should  con- 
tinue his  unmarried  widow;  and  upon  further  trust, 
that  in  case  there  should  be  one  or  more  child  or  chil- 
dren of  such  marriage,  then  that  the  trustees  should, 
after  the  decease  of,  or  next  marriage,  which  ever  should 
first  happen,  of  the  said  Emma  Holdstvorthj  in  case  she 
should  survive  the  said  James  Rishworth^  by  mortgage 
or  sale  of  such  lands,  raise  the  sum  of  2,0002.,  to  be  paid 
unto  any  one  or  more  of  such  children/'  There  was 
also  a  covenant  by  the  said  Thomas  Rishtoorth,  his  heirs, 
executors,  and  administrators,  for  the  due  payment  of 
the  said  several  annm'ties  of  100/.  each ;  and  also  for  the 
due  payment  of  the  said  sum  of  2,000/.,  or  so  much 
thereof  as  should  not  be  raised  by  sale  or  mortgage  as 
aforesaid :  — That  the  marriage  was  solemnized :  — That 
a  commission  issued: — That  the  lands  are  insufficient 
security  for  the  annuities  and  sum  of  2,000/. :  —  That 
the  petitioners  applied  to  the  conmiissioners  to  prove 
the  value  of  such  annuities  and  sum  of  2,000/.,  with 
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1830.        gj^  arrear  of  11 L ;  to  set  a  value  on  the  annuides,  and 

^  ^^g      to  direct  a  sale  of  the  lands;  which  the  commissioners 

D^^in        refused  to  do  without  an  order  of  the  Court. 

In  the  matter      The  petition  prayed,  that  the  commissioners  be  di- 

...    ^^  rected  to  set  a  value  on  the  annuities  and  the  2^0001^ 

andothen.     and  to  order  a  sale  of  the  lands;  the  proceeds  to  be 

applied  in  satisfSsu^tion  of  such  annuities,  arrears,  and 

sum  of  2,000/.,  and  to  prove  for  the  difference. 

Mr.  Ease  and  Mr.  Spurrier  for  the  petition. 
Mr.  Pepys  cofUrd. 

The  Vice-Chancellor,  after  stating  the  covenant, 
the  provisoes,  and  the  facts  of  the  case,  said,  ^  The 
question  is,  whether,  after  the  decisions  on  the  statute, 
I  can  grant  the  relief  prayed.  It  is  to  be  observed,  that 
the  annuity  to  the  husband  determines  on  his  bank- 
ruptcy, and  then  the  annuity  to  the  wife  commences, 
and  that  the  portion  of  the  children  is  not  to  be  raised 
till  after  tlie  death  or  re-marriage  of  the  wife.  The  bon-^ 
tingencies  in  ex  parte  Tifidalf  1  Mont.  Sf  Maca.  421-2  (a), 
"^ere  very  similar  to  the  present.  The  bankrupt  cove- 
^^  nanted  to  pay  an  annuity  of  80/.,  in  trust  for  himself  for 
i  Ixfs^  then  to  his  wife,  and  after  her  decease  to  any  issue 
of  the  marriage.  When  I  decided  that  case,  it  appeared 
to  me  that,  the  words  of  sect.  56  {b)  were  imperative; 
but  on  appeal  my  judgment  was  reversed  by  Lord  Lfnd^ 
hwstf  on  the  ground  that  the  contingency  was  such  as 


(ff)  A  petition  of  re-hearing  is  have  contracted  any  debt  payable 

pending.  upon  a  contingency  which  shall 

(5)  Sect.  56. ''And  be  it  enacted,  not  have  happened  before  the 

that  if  any  bankrupt  shall,  before  issuing  of  such  commission^  the 

the  issuing  of  the  commissioo,  per^n  with  whom  such  debt  has 
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Goold  not  be  ascertained.    1  think  it  mj  duty  t6  iltatey        18S0. 

that  it  does  not  appear  to  me  that  the  difficnlty  of  aaoer^        

taining  the  vahie  could  be  any  obstacle ;  for^  by  the  law        Dayu 

of  England^  persons  are  entitled  to  ri^ts,  notwithstand-'    and  another. 

ad  uic  oiattar 
ing  the  fAiysical  difficulties  there  may  be  in  ascertaining  of 

those  rights.  In  Warner r.Bapnes,  Amb.  589,  LoidlTorvl-   ^^[£2^ 

wicke  held,  that  physical  difficulty  was  not  a  sufficient  ob-i 

jecdon  to  a  decree  for  partition  of  the  property  of  the  New 

Rive^  Water  Company,  which  consisted  of  a  number  of 

pipes  laid  dirough  the  ground,  and  water  oonduUs;  a 

bath  supplied  by  springs,  the  waters  of  whidi  could  not 

be  divided  without  destroying  that  part  of  the  estate. 

In  many  cases  parties  must  determine,  notwithstand- 
ing the  difficulties  to  which  the  formation  of  a  right 
judgment  may  be  opposed.  In  ex  parte  Grundy,  1  Mont. 
if  Maca.  309,  the  bankrupt  covenanted  for  the  pajrment 
of  2,000/.,  on  his  decease,  to  his  surviving  issue.  A  com- 
mission issued  in  1803.  The  bankrupt  died  in  1826. 
There  was  a  petition  for  his  children  to  prove  under  a 
renewed  commission  at  a  final  dividend  in  1828;  and 
it  was  held,  although  the  event  upon  which  the  debt  was 
contingent  had  happened  after  the  commission  issued^ 
that  the  2,000/.  was  proveable. 

This  further  occurs,  —  suppose  the  plaintiff  had  a 


been  contracted  may,  if  he  think  pened,  then  such  person  may, 

fit,  apply  to  the  commissioners  to  after  sach  contingency  shaU  have 

set  a  value  upon  such  debt,  and  happened,  prove  in  resgect  of 

the  commissioners  are  hereby  re-  such  debt,  and  receive  dividends 

quired  to  ascertain   the  value  with  the  other  creditors,  not  dis- 

thereof,  and  to  admit  such  per-  turbing  any  former    dividends ; 

son  to  prove   the   amount  so  prodded  such  person  had  not, 

ascertained,  and  to  receive  divi-  when  such  debt  was  contracted, 

dends  thereon ;  or  if  such  value  notice  of  any  act  of  bankruptcy 

shall  not  be  so  ascertained  before  by  such  bankrupt  committed.' 
the  contingency  shall  have  hap« 


9> 
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Ex  parte 

Datis 

and  another. 

In  the  matter 

of 

Wentwobth 

and  others. 


copyhold  estate  in  such  contingencies  as  the  present, 
what  is  the  value,  except  what  parties  choose  to  give? 
The  Lord  Chancellor  has,  however,  determined  a  case 
very  similar  in  principle  to  this ;  but  if  I  were  at  liberty 
to  decide  unfettered,  I  should  give  my  opinion  otherwise. 
The  parties  may,  however,  consider  whether  they  will 
appeal. 

Dismissed  without  costs,  with  an  intimation  that  proof 
of  the  arrears  due  at  the  issuing  of  the  commission  should 
be  admitted. 


V.C. 
1831. 

Conmustioii 
may  be  super- 
■eded,  by  ooo- 
tent,  without 
surrender. 


'^l^-^  >• 


7- 


Eon  parte  GLYNN. 

J\lR.  WAKEFIELD  applied  to  supersede  on  consent 
of  creditors,  which,  as  the  bankrupt  had  not  surrendered, 
was  refused  in  the  office.  He  said  that  there  had  been 
some  doubt  with  respect  to  the  practice  on  this  subject, 
and  the  Lord  Chancellor  had  once  thought  that,  in  such 
case,  a  supersedeas  ought  not  to  issue  before  surrender. 
Ex  parte  Peaker^  2  G.SfJ.  337.     But,  after  delibera- 


^  tion,  his  Lordship  altered  his  opinion. 

^/  tr? .  /y^<^  ^^/y^The  order  was  made. 
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Ex  parte  SYLVESTER.  —  In  the  matter  of  WHIT-        V.  C. 

FIELD.  April  26, 

1831. 

1  HIS  was  a  petition  presented  by  the  petitioning  ere-  ^^  the  peU- 
ditor,  to  supersede  the  commission.    The  petition  stated,  petitions  to 
that  the  debt,  upon  which  the  petitioner  sued  out  the  Jl^Stion  by*the 
commission,  was  for  llOL  Os.  9rf.,  for  money  lent  and  ba*^P*»  "- 

^  ^  oept  for  the 

advanced.  That  in  the  course  of  the  dealings  between  asngnment  of 
the  petitioner  and  Whitfield,  Whitfield  had  paid  to  the  no^lic.  *^ 
petitioner  30/.,  for  the  purpose  of  being  applied  to 
the  settlement  of  an  action.  That  the  petitioner  is 
satisfied  that  he  returned  the  said  sum  of  30/.  to  Whit^ 
fidd;  but  such  fact  is  denied  by  Whitfieldj  and  the 
petitioner  is  unable  to  give  legal  evidence  of  the  return 
thereof 

The  petition  prayed  that  the  commission  might  be 
superseded  at  the  petitioner's  own  costs,  without  preju- 
dice to  any  right  which  Whitfield  might  have  to  institute 
any  proceedings  against  the  petitioner. 

After  the  petition  had  been  served  on  Whitfieldy  and 
after  the  affidavits  had  been  filed  in  support  of  it,  Whit- 
field presented  a  long  petition,  supported  by  long  affi- 
davits, praying  a  supersedeas  and  an  assignment  of  the 
bond. 

Mr.  Montagu,  for  the  petitioning  creditor,  said,  Whit- 
fiebfs  petition  was  wholly  unnecessary,  and  was  merely 
for  the  purpose  of  costs,  unless  the  allegation  that  the 
commission  had  issued  maliciously,  and  that  the  bond 
ought  to  be  assigned,  was  well  founded ;  but  that  it  was 
wholly  unfounded. 

Mr.  Knight  and  Mr.  Russell,  for  Whitfield,  contended, 
that,  notwithstanding  the  petition  presented  by  the  peti- 
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18S1.        doning  creditor,  he  was  entitled  to  present  a  petition,  as 

he  bad  no  oontroul  over. a  petition  in  which  he  was  only 

Sylybstsb.     respondent;  and  might,  therefore,  continue  for  a  consi- 

In  the  matter  Jerable  time  a  declared  bankrupt,  and  divested  of  all  his 

Whitfibld.    propecty,  although  the  petitioning  creditor  admitted  that 

tbe  coodHUSskm  ought  never,  to  have  issued  against  Jitia; 

and  .they  endeavoured^  but  without  success,  to  estafaliA 

audi  a  case  of  malice  as  to  warrant  ah  assignment  of  tbe 

lmid# 

The  Vice-chancellor  : — As  fVhi^ieU  mi^t  at  any 
time  have  applied  that  the  petition,  in  which  be  was 
respondent,  might  be  heard,  the  only  question  is,  wfae- 
iher  this  is  a  case  of  malice,  which  I  think  it  is  not;, 
but  if  Whitfield  can  establish  a  case  of  malice  at  law,  be 
shall  not  be  prejudiced.  I  do  therefore  order  Wki0etd 
to  pay  to  the  assignees  their  costs  of  his  petition,  with 
liberty  to  him  to  apply,  at  any  future  time,  should  he 
succeed  at  law,  as  to  the  person  by  whom  the  costs  ought 
ultimately  to  be  paid. 


V.  C.       Ex  parU  BARCLAY.— In  the  matter  of  ALLCOCK. 
Feb.  16, 

If  at  R  dividend  JtSAMCLAY  lent  to  Laming  400i,  on  the  security  of 
j^SSi^ft^the  ^'^^^"'^  ^^  AUoock^s  joint  and  several  promissory  note, 
creditor's  in-      A  Commission  issued  agaitist  AUcock.    Barckni  proved 

ability  through     riji,  ii.*.  .  .  ..T 

accident  to        book  debts,  but  the  daun  for  400/.  was  rejected,  Barclay 

JISS.  uTe  "^^  ^^  ^^^  to  produce  the  security.  On  the  8d  of 
dividend  may      February  Farrow^  Barclay's  clerk,  had  locked  up  the 

be  opened,  on  •^  ^  r 

immediate  note,  ^ud,  having  hod  a  fit,  could  not  attend  to  business, 
aatifliees  to^sus-  ^n  the  5th  he  returned,  and  brought  the  tiote.     Nptioe 

.  pend  paymenL  a 
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was  immediately  given  to  the  assignees  to  suspend  the        1831. 
pajrment  of  the  dividend.  The  assignees  said  the  cheques 


had  been  issued  out  to  within  40/.     The  assignees  re-      Barclay. 
oeived  payment  after  notice  served,  but  none  of  the  other  ^^  ^®  matter 
creditors  had  been  paid.  jIllcock. 

Mr.  MmUagUj  for  tbei  petitite,  said,  that  BartUx^^ 
i|iab|li^  to  produce  the  note  w^  not  from  negl^^eDce, 
but  accident.  That  the  otbet  creditors  bad:  not  received 
payment,  and  that  the  payments  Q^the  fisailsQe^  to  diem- 
^vf^  weri^  merdy  nominal,  and  the  GoUrt  wotUd  jorder 
thfii  divided  to  be  opened.  That  it  waa  the  conitaint 
ptBcdce,  when  a  note  was  not  forthomiing^  to  admit  the 
proof  on  an  indemnity  {fsx  porta  Gremway^  6  Vesey^ 
812)^  and  that  similar  orders  had  tieen  made'  by  His 
Honor,  and  confirmed  upon  appeaL 

Mr.  Bose^  for  the  assignees,  said,  that  after  an  order 
of  dividend  a  right  vested  in  each  creditor;  ex  parte 
Granty  1  Mont.  4*  Maca.  77 ;  that  no  order  could  be 
made  without  serving  each  of  the  creditors ;  and  that  the 
proof:  was  properly  rejeqted,  as  the  bankrupt  was  only  a 
surety,  and  the  note  the  only  evidence  of  the  debt 

The  Vice-Chancellor  :  —  The  case  is  clear.  On 
the  4th,  the  derk  was  disabled  ftom  attending  bis  duties, 
and  the  petitioners  attended  to.  prove.  On  the  6th,  notice 
was  given  to  the  assignees,  and  no  creditor  has  been 
paid ;  for,  as  to  the  payment  by  the  assignees  to  them- 
selves^ it  does  not  appear  to  me  to  be  any  obstacle  to  the 
making  the  order.^  Let  the  order  be  made;  the  peti- 
tioner paying  all  costs. 
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L.  C.  Ex  parte  BOUSFIELD.  —  In  the  matter  of 

Mwrch  6,  MORGAN. 

1830. 

ml^y^^edUtora     *  HIS  was  a  petition  by  ten  London  creditors,  com- 
to  prove,  not      plaininfic  of  the  conduct  of  the  solicitor  and  commissioners 

xnultifiuious  if     ^        ^^ 

they  have  a  com-  Under  a  country  commission,  in  having  rejected  every 
mon  oiyect.        ^^^  tendered  on  behalf  of  every  London  creditor,  upon 

capUous  and  unfounded  objections,  for  the  purpose  of 
securing  the  choice  of  assignees  for  the  Bristol  creditors, 
whose  debts  did  not  amount  to  1,000/.,  whilst  the  debts 
of  the  London  creditors  amounted  to  6,000/.  and  up- 
wards. The  petition  prayed,  that  the  commission  should 
be  renewed  to  London  commissioners ;  that  the  debts  of 
the  creditors  should  be  admitted ;  and  that  there  should 
be  a  new  choice  of  assignees. 

The  Solicitor  General  and  Mn  Montagu  for  the 
petitioners. 

Mr.  Knight  and  Mr.  fVake/ield,  for  the  respondents^ 
objected,  that  the  petition  was  multifarious,  as  it  was 
a  petition  by  several  creditors,  for  the  proof  of  their 
respective  debts. 

The  objection  was  over-ruled,  as  the  creditors  had 
one  common  cause  of  complaint,  and  one  common 
object. 

The  Lord  Chancellor  ordered.  That  the  conunis- 
sion  should  be  renewed  to  London  commissioners,  who 
should  determine  whether  the  debts  were  proyeable; 
and  a  new  choice  of  assignees  was  ordered. 


^ 
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Ex  parte  HOWELL.  —  In  the  matter  of  v.  C. 

STODDART.  Majf  10. 

1  HE  petition  stated,  that  Stoddart  resided  near  Bath :  A  petitfon  by 
that  his  principal  creditors,  to  the  amount  of  4,400/.,  !^  to  prove 
who  were  the  petitioners,  also  resided  at  Bath :    that  ""^  "™'^.®     , 

,    ,        ,  7^  assignees,  is  not 

a  commission  issued  against  him  at  Carlisle,  300  miles  multifiuious,  if 
distant  from  Bath,  where  there  were  only  two  creditors,  oommon  object 
whose  debts  amounted  only  to  700/. :  that  all  the  debts  ^^    ^ 

tendered  on  behalf  of  the  peUtioners  were  rejected,  and  ^^^^^  ^ 
both  the  debts  of  the  creditors  resident  at  Carlisle  ad- 
mitted :  that  the  debts  of  the  petitioners  were  rejected  on 
the  ground  that  they  were  barred  by  the  statute  of  limit- 
ations,  although  there  were  indorsements  of  the  receipts 
of  interest  on  the  bills,  so  as  to  prevent  the  operation 
of  the  statute ;  and  the  debts  of  the  Carlisle  creditors 
were  admitted,  although  open  to  the  same  objection, 
without  there  having  been  any  indorsement  of  interest 
on  the  notes:  that  the  Carlisle  creditors  were  conse- 
quently elected  assignees.  The  petition  stated,  that  the 
petitioners  could  have  procured  the  admission  of  their 
proof,  if  the  commission  had  been  issued  nearer  their 
residence:  that  the  commission  was  issued  at  Carlisle,  to 
defeat  the  proof  and  to  secure  the  choice  of  assignees  to 
the  Carlisle  creditors.  The  petition  prayed  a  new  choice 
of  assignees,  and  that  the  proo&  tendered  by  the  peti- 
tioners might  be  received. 

Mr.  Montagu  for  the  petition. 

Mr.  Base  and  Mr.  Knight  objected,  that  the  petition 
was  multifarious. 

Mr.  Montagu  admitted  that  a  petition  to  prove  by 
different  creditors,  not  having  a  common  interest,  was 
Vol.  I.  K 
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1831.        multifarious;  ex  parte  Colesy  Buch^  256;  ex  parte  Saer^ 
"^-^^        1  Mont.  Sf  Maca^  280 ;  but  that  when  they  had,  as  in  the 

Ex  parte  .     ,  .  i  ...  ,    , 

HowKLL.      present  case,  an  united  interest,  the  petition  is  not  only  by 

In  the  matter  their  union  not  multifarious,  but  that  separate  petitions 
Stoddaet.     would  be  improper  and  attended  with  unnecessary  ex- 
pence  :  he  said,  the  very  same  objection  had  been  made 
and  overruled  by  Lord  Lyndhurstj  in  ex  parte  Bousfiddj 
in  re  Morgan,  which  was  produced  in  court  (a) 

Of  this  opinion  was  the  Vice-Chancellor,  and  over- 
ruled the  objection. 


answer. 


V.C.  Ex  parte  HUTCHINSON.  —  In  the  matter  of 

MayUj  WELLER. 

1831. 

i^^i^^nof   The  petition  was  attested  as  follows:  "  Signed  by 
wwTed  by         M.  HutcMnsonj  in  the  presence  of  A.  D.,  agent  to  E.  JPl, 

his  solicitor  in  the  matter  of  this  petition." 

Mr.  Jacob  objected  to  the  attestation,  and  cited  ex 
parte  Weston,  1  Mad.  75. 

Mr.  Montagu  contended  that  the  objection  was  waived, 
as  the  respondents  had  filed  affidavits  in  answer. 

The  Vice-Chancellor:  —  The  order  is  a  rule  of 
the  Court,  which  I  must  presume  to  have  been  made  for 
good  reasons ;  and,  as  long  as  it  exists,  I  must  obey  it* 
I  think  that  this  is  not  a  waiver,  and  the  petition  must 
stand  over ;  the  petitioner  paying  the  costs  of  the  day. 


(a)  Ante,  188. 
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Em  parte  RIDLEY.  —  In  the  matter  of  RIDLEY.  V-  C. 

MOjfWy 

Jt  ETITION  to  supersede;   all  the  creditors  having  ^ 

.  On  supcnedesB 

Signed  consent  to  the  supersedeas,  on  being  paid  the  full  on  oonsent, « 
amount  of  their  respective  debts ;  but  two  of  them  refused  ^Sy*^pu* 
to  sign  the  petiticm  under  the  following  circumstances :  ^^  ^'^i^^SL 
three  assignees  had  been  appointed,  and  shortly  after*  other  creditors. 
wards  the  debt  of  one  of  them  was  cut  down,  on  exami- 
nation before  the  commissioners,  from  130/.  to  8/. ;  and 
it  was  discovered  that  another  of  the  assignees  bad  been 
convicted,  in  1808,  of  stealing  timber,  in  consequence  of 
which  the  third  refused  to  act  with  his  co-assignees. 
Ann  Bell,  one  of  the  principal  creditors,  thereupon  peti- 
tioned to  have  a  new  choice  of  assignees ;  but  the  petition 
stood  over  by  desire  of  the  respondents,  and  a  negoti- 
ation for  a  supersedeas  was  entered  into ;  and  Mrs.  Bell 
and  the  solicitor  to  the  commission  (who  was  also  a  cre- 
ditor) signed  the  consent  to  the  supersedeas,  on  being 
paid  the  full  amount  of  their  debts.  It  was  insisted  by 
Mrs.  Bell^  that  she  signed  her  consent  under  the  impres- 
sion that  she  was  to  be  paid  her  costs  of  her  petition, 
and  she  opposed  the  granting  of  the  supersedeas,  unless 
it  diould  be  made  a  condition  of  granting  it  that  such 
costs  should  be  paid  to  her.  Mrs.  Belts  affidavit  stated, 
that  she  signed  her  consent  under  the  impression  that 
the  costs  of  the  petition  were  to  be  paid  to  her.  The 
other  creditor,  who  had  refused  to  sign  the  petition, 
swore  that  the  bankrupt's  solicitor  had  promised  him 
that  the  costs  of  the  petition  should  be  paid  to  Mrs.  BelL 
It  was  insisted  by  the  bankrupt's  counsel,  that  the  agree- 
ment with  Mrs.  Bell  was  not  made  out,  and  if  it  was, 
then  that  it  was  illegal,  and  a  fraud  on  the  other  cre- 
ditors who  had  signed  their  consent  to  the  supersedeas 
after  Mrs.  Belly  and  on  the  &ith  of  her  signature. 
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1831.  The  Vice-Chancellor  said,  he  thought  the  agre^ 

ment,  if  made  out,  was  such  as  the  law  would  not  sup- 

RioLKT.  port;  but  if  there  were  a  fair  ground  for  Mrs.  Belts 
In  the  matter  petition,  her  costs  ought  to  be  paid  to  her.  In  such  a 
RioLBY.  case  it  was  very  desirable  to  put  an  end  to  the  litigation^ 
and  therefore  he  ordered  a  supersedeas  on  paying  the 
costs  of  Mrs.  BelTs  petition ;  but  as  her  case  was  rested 
on  two  grounds,  one  of  which  (viz.  the  agreement)  had 
failed,  he  gave  her  no  costs  of  this  application. 

Mr.  Knight  and  Mr.  Kindersley  for  petition. 

Mr.  Pepys  and  Mr.  Bayley  for  Mrs.  BetL 


V.  C.  Ex  parte  HAWTHORNE.  —  In  the  matter  of 

^^^  J^»  HAWTHORNE. 
18SL 

^*so^^  pe^  1  HIS  petition  to  supersede  stated,  that  the  petitioner 


not  good  peci 
tioninff  en 
tor's  £bt. 


house  for  1,100/. :  that  Jervise  received  300/1,  and  the 
petitioner  surrendered  the  premises  to  Jervise  in  trust, 
with  power  to  sell,  upon  nonpayment  of  the  80011  resi- 
due, after  twelve  calendar  months  notice:  that  Jervise 
had  sworn  to  a  debt  of  800/.  for  money  advanced,  which 
had  never  existed. 

'Mr.  Jnderdon,  for  the  petition,  contended  that  this 
was  not  a  l^al  debt,  but  a  mere  equitable  demand. 

Mr.  Parker  omtrA :  — 

In  the  surrender  of  the  copyhold  Hawikome  has 
acknowledged  the  800/.  was  paid  to  him ;  he  is,  theie- 


CASES  IN  BANKRUPTCY.  ISS 

fixre,  now  estopped  from  resorting  to  this  formal  objection        18S1 . 

to  defeat  the  justice  of  the  case.     The  words  of  the  sur-         

render  are  as  follow :  «  And  whereas  at  the  said  special   Hawthobnb. 
conrt,  held  the  day  and  year  aforesaid,  the  said  Thomas  ^°  ^®  matter 
Hawthorne,  in  consideration  of  the  sum  of  800/.  to  him   Hawthorne. 
paid  by  the  said  William  Jerviscj  surrendered,  &c.'* 

The  Vice-Chancellor  :  —  The  affidavit  made  by 
the  bankrupt  is  not  contradicted.  The  real  nature  of 
the  transaction  cannot  be  mistaken.  There  was  not  any 
contract  by  Hawthorne  that  he  should  pay  more  than 
the  300/.,  which  he  has  paid.  The  surrender  does  not 
state  the  real  case. 

Supersedeas  ordered. 


Ex  parte  KEY.  —  In  the  matter  of  HEAD.  V.  C. 

Ling.  Inn, 
1  HIS  petition  stated,  that  the  bill  of  costs  of  the  soli-      May  12, 
dtor  to  the  commission^  up  to  the  choice  of  assignees,         1831. 

had  been  taxed  by  the  commissioners  at  74/. :  that  the  petition  to  rc^ 

petitioner  had  proved  under  the  commission  a  debt  to  the  ^  K>liclUMr*i 

amount  of  20/1  and  upwards;  and  that  he  was  dissatis-  choice  of  aang- 

fied  with  that  taxation.    The  petition  prayed,  that  the  uLer  fmre- 

bill  of  costs  miffht  be  referred  to  the  master  for  taxation.  **"^'  "^''9"' 

^  out  ttatiDg  m 

his  petition 

Mr.  Bose,  in  support  of  the  petition,  said  that  this  h^.^^''*' 
was  now  the  practice,  and  although  there  was  no  case  wttled  by  the 

«  1  coQunifldoners. 

reported,  there  had  been  many  such  orders ;  ex  parte 
Shiels^MS. 

Mr.  Knight,  contrd,  relied  upon  the  cases  which  re- 
quire, after  a  taxation  by  commissioners,  a  statement  of 
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1831.       particHbar  objectionable  items;  ex  parte  Eimery^  Bttck^ 

_ 422;  ex  parte  Brereton.  4  Mad.  479;  and  that  sectkm 

Key.         of  the  act  of  parliament  (a),  by  which  a  dissatisfied  cre- 
^  ***V"**'*  ^^^  ^"^^^  allowed  to  petition,  applied  only  to  the  bills  of 
Head.        costs  subsequent  to  the  choice  of  assignees.    It  did  not 
appear  that  in  ex  parte  Shiel  the  point  was  discussed* 

Mr.  Bose  in  reply :  —  The  object  of  the  statute  was 
to  remedy  the  old  inconvenience^  by  which,  as  the  law 
then  stood,  a  creditoTi  not  being  the  assignee,  could  not 
present  a  petition  to  tax  a  solicitor's  bill  without  bring- 
ing the  assignees  before  the  Court ;  and  as  the  creditor^ 
not  having  the  proceedings,  cannot  know  the  objection- 
able items^  it  would  be  impossible  for  him  to  state  them. 
He  does  know  the  gross  amount ;  and  being  dissatisfied 
with  thaty  he  is,  within  the  statute,  entitled  to  petition. 

And  of  this  opinion  was  the  Vice-chancellor,  who 
ordered  as  prayed. 


(a)  6G.4.  c.  16.  s.  14.  The  peti«  choice  of  asttgnees  shall  be  le^ 

tioning  creditor  or  creditors  shall,  tied  by  the  commissioners^  except 

at  his  or  their  own  costs,  sue  forth  that  so  much  of  such  bills  as 

and  prosecute  the  commission  on-  contain  any  chaige  respecting  any 

til  the  choice  of  assignees ;  and  action  at  law  or  suit  in  eqiuty 

the  commissioners  shall,  at  the  shall  be  settled  by  the  proper 

meeting  for  such  choice,  ascertain  officer  of  the  court  in  which  such 

such  costs,  and  by  writing  under  business  shall  have  been  trant- 

their  hands  direct  the  assignees  acted ;  and  the  same,  so  settled, 

(who  are  hereby  thereto  required)  shall  be  paid  by  the  assignees  to 

to  reimburse  such  pedtioniug  ere-  such  solicitor  or  attorney;  pro- 

ditor  or  creditors  such  costs  out  vided  that  any  creditor  who  shall 

of  the  first  money  that  shall  be  have  proved  to  the  amount  of 

got  in  under  the  commission ;  tweuty  pounds  or  upwards,  if  he 

and  all  bills  or  fees  or  dbburse-  be  dissatisfied  with  such  settle 

ments  of  any  solicitor  or  attor-  ment  by  the  commissioners,  may 

ney  employed  under  any  commis-  have  any  such  costs  and  Inlls  set- 

sion  for  business  done  after  the  tied  by  a  master  in  Chancery. 


"I 
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Ex  parte  BARTER. — In  the  matter  of  SPURRIER,        V.  C. 

SPURRIER,  and  JOLIFFK  ^^  18» 

1831. 

1  HIS  was  a  petition  of  Thomas  Barter^  stating,  that  he  A  debt  in  con- 
had  intermarried  with  Jotiffe*^  daughter,  and  that  Joliffe  marriage  not 
had  promised  him  1,500/.  as  a  marriage  portion ;    but,  SISTamonoiwi'- 
requiring  the  money  in  trade,  he  promised  to  pay  in-  dum  in  writing, 
terest:  that  in  the  accounts  there  was  an  acknowledg- 
ment in  writing  of  the  payment  of  interest  on  account  of 
the  agreement  before  marriage ;  and  the  following  decla^ 
ration  in  writing  after  the  bankruptcy,  when  he  passed 
his  last  examination :  <<  Balance  due  to  Barter j  in  re- 
spect of  the  annual  allowance  of  the  interest  upon  1,500/. 
at  five  per  cent.,  which  I  agreed  upon  his  marriage  with 
my  daughter  to  make  him:"    that   the  commissioners 
rejected  the  proof  for  1,500/.,  or  an  equivalent  annuity, 
on  the  ground  of  there  not  being  a  sufficient  writing 
within  the  statute  of  frauds.     The  petition  prayed,  that 
the  proof  for  1,500/.,  or  the  value  of  the  annuity,  might 
be  admitted. 

Mr.  Swanston  for  the  petition :  — 

1st.  Although  an  action  could  not  be  maintained,  yet, 
when  the  nonperformance  is  the  result  of  fraud,  a  Court 
of  Equity  wiU  enforce  the  contract,  and  equitable  debts 
are  proveable.  Cocks  v.  MascaUj  2  Fern,  S4,  200; 
Halfpenny  v.  Ballety  2  Fern.  373;  Dundas  v.  Dutens, 
1  Fes.  199;  Shaw  v.  Jakemany  4  East,  206. 

2dly.  There  has  been  sufficient  part  performance  to 
render  a  written  memorandum  unnecessary  in  a  court 
of  equity,  as  the  marriage  was  solemnized,  and  the 
interest  regularly  paid. 

Sdly.  There  is  sufficient  evidence  in  writing,  as  no 
technical  form  of  writing  is  necessary,  and  regular  annual 
allowances  are  entered  in  accounts  delivered,  in  one  of 
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1831.        which  the  sum  is  entered  as  seven  months  allowance, 
-^ —        stipulated  on  the  marriage  of  Barter;   and  these  ac- 
Bab^.       oowits  are  regularly  signed ;  and,  in  addition  to  these 
In  the  matter  entries,  upon  the  bankrupt's  last  examination,  the  exist* 
Spurrhir      ence  of  the  debt  was  acknowledged  in  writing  by  the 
bankrupt,  which  is  sufficient  according  to  the  doctrine 
in  Gardener  v.  Rowe^  2  S.^fSt*  353 ;  where  it  is  de- 
cided^ ^^  that,  wherever  an  act  done  by  the  bankrupt  is, 
not  the  creation  of  a  new  right,  but  the  completion  of 
the  title  of  a  previous  right,  the  act  may  be  done  after 
the  bankruptcy,"  as  the  indorsement  upon  a  bill  of  ex- 
change, or  a  declaration  of  trust  not  in  writing  at  the 
time  of  the  bankruptcy. 

Mr.  Richards  contra. 

The  Vice-Chancellor  : — There  is  not  any  contract 
for  the  payment  of  this  1,500/.,  nor  was  any  demand 
made  for  security,  but  an  agreement,  without  any  secu- 
rity, to  pay  him  the  interest  of  1,500/.  as  a  marriage 
portion. 

Dismissed  with  costs. 


June  4,  ANONYMOUS. 

1827  A 

,     «^    *        A  DOCKET  was  tendered  at  the  office,  on  an  affidavit 

An  affidaTit  not  #•  i  i.  . 

tworn  before       sworn  before  the  soucitor  to  the  petitioning  creditor,  (a) 
preferred  where       ^^  ^^  same  time  another  docket  was  tendered,  on  an 

affidavit  not  sworn  before  the  solicitor  to  the  petitioning 

creditor. 

^  Lord  Mdon  preferred  the  docket  in  which  the  affidavit 

was  not  sworn  before  the  petitioning  creditor's  solicitor. 


there  are  two 
dockets. 


(a)  See  i  Moniagu  and  Gregg,  p.  56,  note  n. 
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Ex  parte  ATKINSON.— In  the  matter  of  NUTTAL.        L.  C. 

Brighton, 

/^  Oct,  27 

vJN  the  16th  of  October  Barker  struck  a  docket,  and        1829.  ^ 

within  four  days  ordered  a  commission  to  be  sealed  at  a  oommiMioa 

the  next  public  seal,  which  would  be  on  the  2d  of  ^[^^^"^^ 

November.  in  the  ?aeatun 

On  the  21st  of  October  Messrs.  Hurd  and  Johnson 
left  fresh  docket  papers,  for  a  commission  to  be  sealed 
immediately  at  a  private  seal. 

Mr.  Lynchj  on  27th  October,  applied  for  the  com- 
mission to  be  sealed  forthwith  on  the  first  docket. 

Mr.  Moore  amtrd. 

The  Lord  Chancellor  said,  that  the  order  had 
not  been  complied  with,  and  ordered  a  commission  to  be 
sealed  on  the  second  docket. 


ANONYMOUS.  L.  C. 

January 

Mr.  MONTAGU  appUed,  that  a  docket  might  be        1829. 
received  on  an  affidavit  sworn  in  Ireland.  SaS^tl^Si 

in  Ireland 

The  application  was  refused,  as  by  6  Geo.  4,  c.  16, 
s.  18,  the  petitioning  creditor  must  make  an  affidavit 
before  a  master  ordinary  or  extraordinary  in  chanceiy. 


^^7  r^^-^:2f  t^s^-f  ^^y- 


f^  /"t:^  c^^  r^ '^^  i^  ^ 
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L.  C-        Bt parte  DE  TASTET.— In  the  matter  of  LATHAM 

1%6.  25,  and  PARRY. 

1831. 

4lh^T^  Mr.  be  TASTET  had  dealt  considerably  with  Poryy, 
tMskraptoy,  by  delivering  to  him  for  sale  brandy,  wine,  &c,  and  by 
of  criflrfMA  WD-  receiving  from  Parryj  for  the  proceeds  of  the  articles, 
€0%  m  ^nM,      ijjjjg  ^f  exchange  drawn  upon  the  persons  whom  he  repre- 

^^cr^^9^y  t    sented  as  the  purchasers.     On  the  14th  day  of  January 

' ^ .  1813,  Mr.  De  Tasiet  discovered  that  the  acceptances  of 

^  ^<^^ ^  yr^scertain  bills  which  had  been  so  delivered  to  him  were 

y^  forgeries.     Mr.  De  Taski^   under  the  threat  that  he 

would  proceed  against  Parry  for  the  forgery,  obtained 

from  him,  on  the  14th  and  15th  days  of  January  1813, 

a  return  of  brandy,  &c.,  to  the  amount  of  23,894/1; 

and  on  the  18th  Parry  absconded.     On  the  20th  day 

of  January  1813  a  commission  of  bankruptcy  issued 

agfunst  him  and  his  partner  Latham. 

The  facts  are  detailed  in  the  following  examination  of 
Mr.  William  MardaOj  taken  before  the  Commissioners, 
and  stated  in  this  petition  : 

MardaU  said,  <^  Mr.  Gorst  informed  me,  a  fortni^t 
or  three  weeks  before  the  14th  of  January,  that  a  bill  of 
Janes^  MardaUj  and  Co.,  to  a  considerable  amount,  had 
been  seen  by  a  clerk  of  Mr.  Daxdmz  at  De  Tattets 
counting-house ;  but,  knowing  that  no  such  bill  had  been 
accepted  by  us^  and  that  Mr.  De  Tastei  was  a  merdiant 
of  importance,  I  supposed  it  was  a  bill  of  some  other 
person,  and  took  no  notice  of  it.  On  Thursday  the  14th, 
between  one  and  two  o'clock  in  the  afternoon,  we  pro- 
ceeded to  Mr.  De  Tastets.  We  arrived  there  about 
two  o'dock.  We  enta^  the  general  counting-house, 
where  there  were  many  clerks  writing.  Mr.  fVilttamSj 
who  had  accompanied  Mr.  Garst  and  myself,  went  into 
the  inner  counting-house,  to  inform  Mr.  De  Tasiei  we 
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were  there^  and  what  our  busineflB  wfts.    Wewereintm-        18SI. 

daoed  in  three  or  four  minutes,  as  I  believe,  to  Mr.  De        

Tasiet  in  his  (Hning-room,  where  we  found  him  standing    Db'tastet. 

with  Mr.  Parrp.    I  told  Mr.  De  Tastel  I  had  heard  he  ^°  the  matter 

•  of 

held  bills  on  our  house  to  a  considerable  amount,  and       Latham 

that  such  failb  were  drawn  by  Latkam  and  Parry.  »"«*»<>*«•• 
Mr.  Airrgf  appeared  much  alarmed,  and  said  there  was 
a  mistake^  fhr  that  the  bills  were  on  some  other  J(me$i 
Mardattj  and  Co.,  and  not  on  the  house  of  which  I  wais 
representattre ;  to  which  I  replied,  that  there  could  be 
no  other  house  of  that  name.  Mr.  De  Tfukt  then  ad- 
dressed Mr.  Parry  I  <  Who  is  the  other  BobertJonetf 
let  him  be  fetched  immediately  to  us.'  I  said,  <  Mr.  De 
Tagktj  the  case  is  clear ;  you  have  been  defrauded ;'  or 
words  to  that  effiect.  I  then  desired  to  see  the  bills. 
,Mr.  De  Tasiet  informed  me  that  one  of  the  bills,  to  the 
amount  of  1^00/.,  was  not  then  in  his  possession,  (at 
that  it  had  been  taken  up  by  Parry j  representing  that 
our  house  did  not  like  bills  to  that  large  amount  to  be 
seen  going  through  our  bankers;  but  that  the  other  bill»  . 
to  the  amoimt  of  22,000/.  and  upwards,  had  been  in  his 
possession;  and  also  one  on  Mr. PeUe  for  11,0002.  and 
upwards.  I  asked  to  see  the  bill  for  22,000/.  Mr.  De^ 
Tiirtrfthen  appeared  to  open  a  tin  case,  but  did  not  find 
the  hill^  andimmediately  retired  to  another  xQom,  fidkywed 
by  Mr.  Pony,  leaving  Mr.  Qarsi  and  myself  in  faia 
£ning-nx)ni9  where  we  continued,  I  think,  half  an  hour 
before  any  person  returned  to  us.  Mr.  WUUame  then 
came^  and  stated  that  Mr.  De  Tastet  could  not  find  the 
biU,  and  requested  that  I  would  wait  upon  him  the  fol- 
lowing morning:  to  which  I  replied,  I  could  not  leave 
his  house  till  I  had  seen  the  bill;  and  shortTy  afti^ 
Mr.  Parry  came  into  the  room  alone,  acknowledged  that 
he  had  committed  such  a  forgery,  and  hoped  that  the 
matter  would  not  be  exposed,  and  that  he  believed  Mr. 
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183L        De  Tastei  could  be  reconciled.     I  gave  Pony  for  an 
_  answer,  that  I  must  insist  on  seeing  the  bill.    Parrf 

Ex  pottc 

De  Iastet.  went  with  my  message  to  Mr.  De  Taste^  that  I  in- 
of™*"^  sisted  on  seeing  the  bill.  Williams  then  came  again, 
Latham  and  requested  that  I  would  defer  seeing  ^die  bill,  and 
that  I  would  accompany  them  to  Mr.  Lowers  ;  to  which 
I  replied,  I  should  not  accompany  him  to  any  lawyer ; 
that  I  considered  myself  ungentlemanly  treated  by  being 
kept  that  length  of  time  in  suspense,  without  the  bill 
being  shewn ;  and  that,  unless  Mr.  De  TasUt  gave  me 
an  interview,  and  exhibited  the  bill  within  five  minutes, 
,  I  should  immediately  proceed  to  Bow  Street  and  pro- 
cure"^ warrant  against  Latham  and  Parry^  and  take 
them  into  custody ;  and,  further,  a  warrant  to  compel 
Mr.  De  Tcuiet  to  appear  at  Bow  Street  the  following 
morning;  and  further,  if  it  cost  me  bWl^  the  whole 
'  should  appear  in  the  public  newspapers  next  morning, 
unless  the  bill  was  produced.  On  this  message  bdng 
sent  by  Mr.  WUUamsy  Williams  returned,  stating  that  Mr. 
De  Tastet  would  show  me  the  bill.  Mr.  Qorstj  previous 
to  this,  had  gone  with  Mr.  De  Tastet^  and  informed  him 
that  I  insisted  on  seeing  the  bill.  I  then  went  into  Jbis 
private  room,  where  Mr.  De  Tastei  showed  me  the  bfll,  in 
presence  otParryj  and  Williams^  and  Mr.  Qorstj  wfiich  I 
declared  was  a  direct  forgery.  Mr.  De  Taslet  then  ad* 
dressing  himself  generally,  but  more  immediately  to 
Parry,  said,  *  What  have  you  done  with  the  property? 
To  which  Parry  replied,  *  You  can  lose  nothmg ;  the 
property  is  in  my  possession.'  Mr.  De  Tastei  then 
asked  what  of  his  sums  or  property  he  had  in  his  pos- 
session that  he  could  give  back  ?  To  which  Parrp  replied, 
that  he  could  transfer  him  rum  to  the  quantity  of  1,500 
puncheons,  or  2,600  puncheons^  I  cannot  recollect  which. 
Mr.  De  TasUi  then  asked  him  some  questions  relative  to 
9ome  gins,  which  Parry  replied  were  safe,,  meanings  as  I 
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understood,  in  his  possession.     Mr.De  Tasiei  did  not        18S1. 

hold  out  any  threats,  as   I  observed.     Mr.  De  Tasiet        

then  addressed  himself  to  Mr.  Gorsi^  stating  that  there    D£  Tastet. 
had  been  some  misunderstanding  between  them,    but  ^"  '^®  matter 
b^ged  he  would  undertake  to  attend  Mr.  Paarry^  to  see      Latham 
him  transfer  what  of  the  goods  (meanmg  Mr.  Zte  TasMts   "***  another, 
goods)  he  could  transfer.    I  then  observed,  that,  in  doing 
80^  great  care  must  be  taken  that,  in  case  Parry  had  any 
other  creditors,  they  should  not  be  injured  in  any  trans- 
fer that  might  be  made.     To  which  Parry  replied,  they 
were  perfectly  solvent,  and  had  property  enough  to  pay 
every  one.     I  then  asked  Mr.  De  Tastet  to  whom  else 
Parry  had  said  he  had  sold  any  rums ;    and  Mr.  De 
Tastet  replied ;  I  believe  he  said  800  puncheons  to  the 
East  India  Company,  to  be  delivered  to  their  ships,  to 
be  paid  for  in  bills  at  six  months ;  and  further,  that  for 
part  of  the  said  rums  Parry  was  to  bring  him  the  accep- 
tances of  the  India  Company.     I  replied,  that,  from  a 
knowledge  of  the  spirit  trade,  there  could  have  been  no 
such  transaction  with  the  Company,  and  that  he  was  there 
further  deceived.  Mr.  De  Tastet  addressed  himself  to  Mr. 
Parry :  *  How  is  this  Mr.  Parry  f   To  which  Mr.  Parry 
replied,  <  Sir,  you  are  deceived.'   After  this  conversation, 
Mr.  Parry^  Gorst^  and  Williams  went  together  to  Devon- 
shire Square,  to  see  the  transfer  made.    After  they  were 
gone,  Mr.  De  Tastet  entered  into  conversation  respecting 
what  Parries  views  could  have  been  in  these  transactions ; 
to  which  I  replied,  as  my  opinion,  it  was  to  make  a  pro- 
perty to  himself  by  false  sales.   This  Mr.  De  Tastet  rather 
doubted,  because,  as  he  said,  taking  so  large  a  quantity 
into  the  market  at  one  time  would  depress  the  market, 
and  therefinre  he  doubted  whether  Parrj^s  intent  was 
not  to  make  a  purse  and  quit  the  country.     After  about 
a  quarter  of  an  hour,  I  accompanied  Mr.  De  Tastet  to 
LatAam  and  Parry's  counting-house  in  Devonshire  Square, 
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18S1.       which  is  in  the  way  to  my  own  countiDg-houBe,  to  call 

&ff  Mr.  Gor$^  and  to  return  with  him*     I  went  into  the 

De  Tastit.  OQunting-hou^  and  saw  Parry  there  with  Mr.  Gorti. 
In  thematter  '^Vhen  I  was  in  the  counting-house,  I  learnt  that  it  was 
Latham  after  dock  hoursi  and  that  the  property  could  not  be 
^  •"^*^-  transferred  that  night  to  Mx.DeTastei.  On  Friday  I 
accompanied  Mr.  Peilp  to  Mr.  De  TasfeCh.  Mr.  Parry 
was  there.  Mr.  Peik  made  Mr.  De  TaUei  acquainted 
with  the  object  of  his  visit,  namely,  to  see  his.  bill.  Mn 
De  Tasiet  replied,  he  was  advised  by  his  scJicitor  not  tp 
show  him  the  bill.  Mr.  Peile  particularly  urged  it ;  and 
Mr.  De  Tadei  begged  he  would  defer  it  till  18  o'dodt 
the  next  day,  Saturday  :  in  the  interval  he  would  se^  bi$ 
solicitor,  andenquupe  how  far  he  was  correct  in  so 
On  Saturday  morning  I  again  accompanied  Mr. 
at  his  desire,  and  had  an  interview  with  Mr.  De  Ta$Ut^ 
I  fimnd  Parry  with  him.  It  was  abput  12  o'clock.  Mr. 
Parry  stated  to  Mr.  Peile^  that,  although  his  solicitor 
advised  him  not  to  show  the  bill,  yet,  as  a  merchant  and 
gentleman,  he  could  not  refuse  it.  De^  TasUt  produced 
the  bUl,  which  Mr.  Peik  declared  to  be  a  fbrgeiy.  Mr* 
Peile  and  I  left  Mr.  De  Tagtet,  leaving  Mr.  Parry  with 
him.  This  was  my  last  interview :  since  then  I  have 
not  seen  Mr.  De  Tastet  or  Mr.  Parry'* 
1813.  This  was  a  petition  by  Mr.  De  Tasiet,  stating,  in  sub- 

stance, the  above  facts,  and  that  in  the  year  1813  an 
action  was  commenced  against  him  by  George  Carrofl^ 
the  assignee  under  the  commission,  to  recover  back  the 
proper^  which  had  been  so  obtained  by  Mr.  De  Ta$kL 
That  the  action  came  on  to  be  tried  before  Sir  Jama 
Mansfiddj  the  then  Lord  Chief  Justice  of  the  Court  of 
Commcm  Pleas,  at  the  adjourned  sittings  in  London, 
after  Trinity  term  1813,  when  a  verdict  was  found  for 
the  said  George  Carrottf  as  the  plaintiff  in  this  action, 
for  the  said  45  puncheons  of  brandy>  1 17  pipes  of  wine. 
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200  puncheons  of  gin^  and  two  bills  of  exchange;  1881. 
leaving  557  puncheons  of  rum  in  the  possession  of  yoar  """^ 
petiUoner,  his  properly.  De  Tamct. 

That  the  said  George  CarroU  afterwards  moved  fyt  1"  ^^^  ™»^^ 
and  obtained  a  rule  m«t,  in  the  said  Court  of  Common      Latham 
Pleas,  for  a  new  trial  of  the  said  acti<Hi ;  and,  en  the    w*^  «w)thcr. 
rule  being  called  on  for  argument,  your  petitioner,  by 
his   counsel,  consented  to  the  said  rule  being  made 
absolute.  / 

That  the  said  cause  came  on  to  be  tried  a  second 
time  at  the  adjourned  sittings  in  London  after  Michael- 
mas term,  in  the  same  year  1813,  before  Sir  Jama 
Man^M  and  a  special  jury. 

Hiat  at  the  trial  of  the  said  action  the  said  Geotfff$ 
CanoU  proved  the  several  facts  hereinrbefore  men^- 
tkmed,  and  that  the  house  of  LaAam  and  Parry  was 
insolvent  at  the  time  of  the  said  transfer ;  and  it  was 
admitted  at  the  said  trial,  that  the  said  JasqA  Parry ^  on 
Saturday  the  18th  of  January,  absconded,  and  left  the 
country,  and  thereby  committed  an  act  of  bankruptcy, 
and  that  the  said  several  transfers  were  made  without 
the  knowledge  of  the  said  Thomas  Dasoenpoft  Lathamj 
and  were  concealed  ttcm.  him ;  and  under  such  circum- 
stances the  said  George  CarroUj  by  his  counsel,  insisted 
that  the  said  several  tranirfers  and  assignments  were  void 
against  him,  as  such  assignee  as  aforesaid. 

That  your  petitioner  offered  no  evidaice  on  the  said 
trial,  but  insisted^  by  his  said  counsel,  that  the  said 
transfans  and  assignments  ware  acts  dl  the  said  Josqih 
Parry ^  but  were  made  in  consequence  of  the  preuure 
of  the  said  De  Tasietj  who  had  the  said  Josq^h  Parry 
in  his  power;  and  that  the  same  was  therefore  not  a 
firaudulent  preference  of  your  petitioner,  but  was  good 
against  the  said  George  CarroU,  as  such  assignee  as 
afcMresaid. 
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1881.  That  on  the  said  second  trial  of  the  said  cause,  the 

^~^V      Lord  Chief  Justice,  after  summing  up  the  evidence  to 

Ds  Tabtet.    the  jury^  and  observing  upon   the  several  successive 

**     ^of"*^'^  transfers  by  the  said  Joseph  Parry^  first  of  the  rum, 

Latham       afterwards  of  the  gin,  wine,  and  brandy,  and  bills  of 
and  another.  ,  .  . 

exchange,  to  your  petitioner,  expressed  himself  to  the 

following  efiect :  <<  What  is  the  object  of  all  this  willing- 
ness of  the  bankrupt  to  put  his  property  into  Mr.  De 
Tasters  hands,  but  to  prevent  his  being  prosecuted  for 
finrgery  ?  How  can  we  possibly  understand  the  trans- 
action in  any  other  manner?  And  then,  having  trans- 
ferred all  this  property  into  the  hands  of  Mr.  De  Tcuietj 
he  immediately  flies.  It  was  known  to  Mr.  MardeUj  it 
was  known  to  Mr.  Gorstj  it  was  known  to  Mr.  De 
TasUtf  and  it  was  not  denied  by  Parrp^  that  he  had 
committed  a  gross  forgery ;  and  the  whole  of  this  ope* 
ration  between  Mr.  De  Ttutet  and  Parry  seems  to  have 
been  to  give  him  just  time  enough  to  transfer  his  pro- 
perty, and  then  for  him  to  escape  the  hands  of  justice, 
by  flying  abroad. 

^  There  has  been  no  case,  I  think,  in  which  it  has 
been  decided,  that  a  man  who  \s  in  such  circumstances 
as  Parry  then  was,  with  an  inevitable  bankruptcy  to 
follow  immediately  on  his  quitting  the  kingdom,  could 
transfer  property  to  one  creditor,  to  the  prejudice  of  all 
the  rest.  A  great  deal  has  been  said  to  you  as  to  the 
difference  between  voluntary  pa3m(ients  and  coercive 
payments  by  the  bankrupt.  If  the  creditor  arrests  the 
bankrupt,  and  the  bankrupt,  to  redeem  himself,  puts 
property  into  the  hands  of  the  creditor,  that  he  may 
hold  under  a  commission  founded  upon  an  act  of  bank- 
ruptcy committed  afterwards ;  so  if  a  creditor,  without 
being  involved  himself  at  all  in  any  transaction  as  to  the 
bankruptcy,  goes  to  the  debtor,  and  says,  <  My  debt  is 
in  danger,  and  I  will  have  security,  or  I  will  arrest  you 
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to-day  or  to-nu>rrow}'  and  the  debtor,  in  order  to  pre-        1831. 

vent  such  an  arrest,  puts  property  into  the  hands  of  the         

creditor.     He  would  be  at  liberty  to  hold  it ;  but  it  does     q^  Tastrt. 

not  therefore  follow  that  a  creditor,  who  has  his  debtor  ^"  ^^^  matter 

of 

within  his  power,  and  can  take  away  his  life  for  a  noto-  Latham. 
rious  forgery,  can,  under  such  circumstances,  with  an  *°  another, 
immediate  bankruptcy  to  follow,  take  property  from  that 
debtor.  And  I  have  never  myself  seen  a  stronger  case, 
(as  this  seems  to  me,)  with  respect  to  the  right  of  die 
assignees  to  recover  property  so  transferred  by  the  debtor 
to  a  creditor." 

That  upon  the  said  trial  the  jury  found  a  verdict  for 
the  said  George  CixrroU,  as  such  petitioner  as  aforesaid, 
for  the  whole  of  the  said  trust  property  sought  to  be 
recovered,  which  was  afterwards  valued  by  James  Gibson 
Esquire,  an  arbitrator  agreed  upon  between  the  parties, 
at  the  sum  of  63,000/. 

That  the  petitioner,  by  his  counsel,  tendered  a  bill  of 
exceptions  to  the  summing  up  of  the  Lord  Chief  Justice, 
on  the  ground  that  his  Lordship  had  stated  to  the  jury, 
that  if  the  transfer  was  made  in  contemplation  of  the 
bankruptcy  it  was  fraudulent  and  void. 

The  petition  dien  stated  the  bill  of  exceptions,  stating 
in  substance  the  facts  before  stated. 

That  the  said  bill  of  exceptions  came  .on  to  be  argued 
before  the  Court  of  King's  Bench,  on  or  about  the 
25th  of  April  1815,  when  the  said  Court  was  of 
opinion,  that  the  question,  whether  the  transfers  were 
made  voluntarily  or  not,  ought  to  have  been  put  to  the 
jury,  and  a  verdict  de  novo  was  awarded  accordingly. 

That  the  said  cause  came  on  to  be  heard  at  the  ad- 
journed sittings,  in  London,  after  Trinity  term  1815  (a), 
before  the  Right  Honourable  Edward  Lord  EUenbo- 


(a)  This  case  is  reported,  I  Stark :c,  88. 

Vol.  I.  L 
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1831.       roughj  the  then  chief  justice  of  the  said  court  of  King's 

Bench,  when  the  same  fects  were  proved  by  the  said 

Dz  Tastst.    George  Carroll^  as  in  the  former  trial,  and  no  evidence 
In  the  matter  ^^  offered  on  the  part  of  the  petitioner. 

Lathak.  That,  at  the  last-mentioned  trial  of  the  said  cause,  the 

an    anot  er.    Lo^j  Chief  Justice,  after  stating  to  the  jury  that,  in 

order  to  constitute  a  fraudulent  preference,  the  act  done 
on  the  part  of  the  bankrupt  must  be  voluntary  on  his 
part,  and  from  motives  of  favour  to  his  creditor;  and 
that  if  the  act  was  done  in  consequence  of  a  pressure  by 
the  creditors,  or  of  apprehension  on  the  part  of  the 
bankrupt,  a  transfer  or  assignment  of  property  in  con- 
templation of  bankruptcy  could  not  be  set  aside,  pro- 
ceeded to  state  the  evidence  to  the  jury,  and  concluded 
in  the  following  terms :  "  I  have  to  state  upon  the  whole 
of  this  question,  tliat,  in  order  to  reduce  or  set  aside  a 
transfer  or  disposition  of  property  under  such  circum- 
stances, the  law  requires  that  the  preference  should  be 
voluntary,  and  in  contemplation  of  an  act  of  bankruptcy. 
That  it  was  in  contemplation  of  an  act  of  bankruptcy 
there  can  be  no  doubt,  for  Parry  must  have  known, 
about  the  time,  that,  if  he  did  not  take  himself  soon  ofi^ 
he  would  be  subjected  to  the  criminal  law  of  the  country, 
and  be  brought  to  punishment  in  a  court  of  justice  for 
his  crime.  You  must  take  his  absconding,  therefore,  as 
an  act  of  bankruptcy  committed ;  but,  while  you  do  soy 
the  act  done,  as  to  the  disposition  of  his  effects,  must 
have  been  done  voluntarily;  and  whetlier,  in  this  in- 
stance, the  act  which  has  taken  place  can  be  stated  to 
have  been  done  voluntarily  or  importunely,  it  is  your 
province  to  determine.  After  the  acts  which  the  evi- 
dence has  disclosed  to  you  that  he  has  committed,  you 
are  to  say  whether  he  has  made  this  transfer  and  dispo- 
sition of  his  property  voluntarily  or  not.  That  is  the 
only  question  which  remains  for  you  to  decide." 

13 


CASES   IN  BANKRUPTCY.  147 

That  die  counsel  for  the  said  George  Carroll  sub-        1831. 
mitted,  that  there  was  a  distinction  between  the  pressure        — 
of  a  creditor  in  ordinary  cases  and  the  apprehension     DbTastbt. 
arising  in  the  mind  of  a  criminal  person,  and  whether  ^°  '^®  matter 
that  would  not  be  such  a  ground  as  would  not  entitle       Latham. 
the  guilty  person  so  to  deal  with  the  property  of  Latham   *°^  another, 
and  Parry ;  but  the  Lord  Chief  Justice  observed,  that 
if  any  thing  was  to  be  found  which  overcame  the  free 
will,  it  ceased  to  be  a  voluntary  preference,  and  that 
Parry  had,  at  that  time,  as  much  as  any  other,  jus  dis^ 
ponendi  of  the  property,  as  a  partner  of  the  house  of 
Latham  and  Parry. 

That  the  jury  thereupon  b^an  to  deliberateon  their 
verdict,  and,  before  they  returned  the  same,  one  of  the 
jurors  inquired  of  his  Lordship,  if  die  question  they  had 
to  consider  was,  whether  there  were  any  restraint  on  the 
part  of  Mr.  Ds  Tastet  and  Mr.  Gorsij  or  whether  it  were 
a  voluntary  one  on  the  part  of  Parry  ?  To  which  his 
Lordship  replied,  that  if  it  were  a  voluntary  act  on  the 
part  of  Parry ^  the  transfer  in  quesdon  would  be  void ; 
but  if  it  were  from  indmidadon,  or  even  from  inconve- 
nience apprehended  by  the  misconduct  of  the  creditor 
in  his  own  mind,  yet,  as  being  a  complete  act  of  appre- 
hension,  it  was  not  voluntary :  in  either  case,  the  person 
who  had  got  the  advantage  of  such  payment  was  endded 
to  retain  it.  That  die  jury  thereupon  found  a  verdict  for 
your  peddoner.  That  an  applicadon  was  afterwards  made 
to  the  Court  of  Kling's  Bench,  by  the  said  George  Carroll^ 
for  a  new  trial ;  which  was  refused,  upon  the  ground  that 
the  case  had  been  properly  left  to  the  jury  upon  a  single 
quesdon,  whether  the  transfer  was  voluntary  or  not  ? 

That  the  said  George  Carroll,  on  or  about  the  12th 
day  of  December  1822,  presented  his  peddon  in  this 
matter  to  the  then  Lord  Chancellor,  wherein,  after 
stating   to   the  effect  herein-before  set  fordi,   that  the 

l2 


us  CASES  IN  BANKRUPTCY. 

1831.  rum,  gin,  and  wine  having  been  sold  under  an  order  of 
the  18th  day  of  August  1813,  and  the  proceeds  thereof 
De  Tastet.  invested  in  exchequer  bills,  which  exchequer  bills  have 
In  the  matter  y^^^  renewed  from  time  to  time,  and  that  the  received 
Latham  bills  amounted  to  the  sum  of  53,800/.,  besides  a  sum  of 
1,065/.  Is.  9d.  in  cash,  the  said  petition  prayed  that  his 
Lordship  would  be  pleased  to  order  the  proceeds  of  the 
property  invested  in  exchequer  bills  as  therein  men- 
tioned, as  well  as  the  said  bills  of  exchange,  to  be  deli- 
veretl  over  by  the  petitioner  to  the  said  George  CarroUy 
for  the  benefit  of  the  several  creditors  of  the  said  bank- 
rupts ;  or  that  his  Lordship  would  be  pleased  to  direct 
such  issue  to  be  tried,  and  such  action  to  be  brought,  as 
might  be  necessary  for  the  purpose  of  deciding  the  right 
of  the  said  George  CarroUy  as  assignee  as  aforesaid,  or  of 
your  petitioner,  to  the  property  in  question  in  this  matter; 
and  that,  in  any  issue  or  action  to  be  tried,  the  judgment 
against  the  said  George  Carroll,  in  the  said  action  in  the 
Court  of  King's  Bench,  might  not  be  set  up ;  and  that 
the  said  George  Carroll  might  be  at  liberty  to  examine 
the  said  Thomas  Davenport  Latham  as  a  witness ;  and 
that  the  said  commission,  and  all  examinations  and  pro- 
ceedings under  the  same,  might  be  produced  on  the 
hearing  of  that  petition. 

ITiat  the  late  Lord  Chancellor  (a),  on  the  morning  of 
the  30th  day  of  April  1827,  wrote  out  and  afterwards 
forwarded,  as  your  petitioner  is  informed  and  believes,  to 
the  office  of  the  secretary  for  bankruptcy,  the  minutes  of 
an  order  on  the  said  petition,  and  that  such  order  was 
afterwards  drawn  up  and  dated  the  said  30th  day  of 
April  1827,  and  that  the  same  was  signed  by  die  late 
Lord  Chancellor,  and  delivered  out  to  the  solicitor  for 
the  said  George  Carrollj  in  or  about  the  early  part  of  the 


(a)  Earl  of  Eldon, 
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month  of  Febraary  1829,  as  your  petitioner  has  been        1831* 

informed ;  and  that  by  such  order  it  was  ordered  that         

the  parties  do  proceed  to  a  trial  at  law  in  his  Majesty's  De  Tastet. 
Court  of  Common  Pleas,  after  the  adjourned  sittings  ^^  ***®  matter 
to  be  holden  for  the  city  of  London  after  Trinity  term  Latham 
then  next  ensuing,  upon  the  following  issue;  viz. —  *"  *"^*  ^^' 
Whether,  r^rd  being  had  to  the  facts  and  circum- 
stances, the  delivery  and  transfer  of  the  property,  or  any 
part  thereof,  was  fraudulent  and  void  as  against  the 
creditors  of  the  said  Thonuzs  Davenport  Latham  and 
Joseph  Parryj  or  either  of  them,  as  made  in  contem- 
plation of  bankruptcy,  or  as  made  under  such  appre- 
hensions of  proceedings  that  might  take  place  in  case 
such  delivery  and  transfer  was  not  made,  as  would  render 
such  delivery  void  and  fraudulent ;  in  which  said  issue 
the  said  George  Carroll  was  to  be  plaintiff,  and  the 
petitioner  defendant ;  and  it  was  ordered  that  the  said 
bill  of  exceptions,  herein-before  mentioned  as  having 
been  tendered  to  and  allowed  by  the  said  late  Lord 
Chief  Justice  of  the  Court  of  Common  Pleas,  in  the  said 
action  of  trover  brought  by  the  said  George  Carroll 
against  your  petitioner,  be  received  in  evidence  on  the 
trial  of  the  said  issue. 

That  your  petitioner  is  aggrieved  by  the  said  order, 
inasmuch  as  your  petitioner  is  advised,  and  submits,  that 
no  order  ought  to  have  been  made  upon  the  said  last- 
mentioned  petition  of  the  said  George  CarrolL 

Your  petitioner,  therefore,  humbly  prays  your  Lord- 
ship, that  the  petition  so  as  aforesaid  presented  by  the 
said  George  Carroll  in  this  matter,  on  the  12th  day  of 
December  1822,  may  be  reheard  before  your  Lordship ; 
and  that  your  Lordship  will  be  pleased  to  discharge 
the  aforesaid  order  of  the  30th  day  of  April  1827,  or 
that,  &c. 

l3 
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1831.  This  petition  was  heard  on  the  25th  day  of  Februaiy 

^ ^        1831. 

Ex  parte 

De  Tastet.         Sir  Edward  Sugden,   Mr.  Pepys^  and  Mr.  Xbc,  for 
In  toe  matter  .  . 

of  the  petition. 

Lathak. 

and  another.        Sir  C.  fVetherelly  Mr.  Knight,  Mr.  BeameSj  and  Mr. 

Thompson,  for  the  respondents. 

The  Lord  Chancellor  was  pleased  to  discharge  the 
order  made  by  Lord  Eldon  on  the  30th  day  of  April 
1827.  {a) 

(a)  I  cannot  find  either  the  evidence  that  the  motire  by  which 

arguments    or   the    judgment ;  the  debtor  was  actuated  was  to 

but  the  question  is  of  so  much  preserve  his  credit  ? 

i   importance,  and,  to  my  know-        Query  4.  As  the  conve3rance 

'   ledge,  is  shortly  to  beagitated  at  by  a  trader  of  the  whole  of  his 

^^^  ^^Olkt   "  '\    law  in  a  similar  case,  tfiat,  with  property  from   the  fear  of  dfil 

rj/^L/vV^'^         *    *^®  ^®P®   ®^  assisting    the  in-  process  is  an  act  of  bankruptcy, 

I  V*  quiries,  and  with  the  assurance  {Thornton  v.  Hargrove,  7  JEasf, 


i 


\fJ^ 


that  I  will  do  all  in  my  power  to  549,)  is  it  not  an  act  of  bank- 
procure  for  the  next  number  the  ruptcy,  because  a  man  must  in- 
arguments  at  the  bar  and  the  tend  the  necessary  consequences 
judgment  of  his  Lordship,  I  ven-  of  his  own  actions,  that  is,  by 
ture  to  subjoin  the  following  incapacitating  himself  from  trad- 
queries:  ing,  his    motive  cannot  be  to 

Query  1.  Are  not  the  motives  protect  himself? 
by  which  a  debtor  is  influenced         Query  5.  When  a  felonious 

to  part  with  property  on  the  eve  debtor  parts  with  property  that 

of  bankruptcy,  either,  1st,  to  pre-  he  may  quit  the  country  to  avoid 

serve  his  credit,  or,  2dly,  to  give  a  criminal  prosecution,  does  he 

a  preference  to  a  creditor?  part  with  it  to  preserve  his  ere- 

Query  2.  Is  not  the  transfer  dit,  or,  his  credit  being  gone,  to 

made  in  consequence  of  the  first  preserve  his  life  ?    Does  not  the 

motive,  that  is,  to  preserve  his  creditor  receive  to  compromise  a 

credit,  valid;    and  the  transfer  felony? 

made   in    consequence    of    the         Woodier^B  case,   B.N.  P.  39; 

second  motive,  that  is,  to  prefer  Raiket  v.  Foreau,  26  Geo.  3. ; 

a  creditor,  invalid  ?  Cooke^  73. ;  Femon  v.  Hankey, 

Query  3.  Is  not  a  transfer  made  27  Geo.  3. ;    Fowler  v.  Fadget, 

in  consequence  of  the  threat  of  7  T.  R,  509. 
civil  process  valid,  because  it  is 
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1  Will.  4.  c.  7.  s.  7. 

An  Act  inter  alia  for  amending  the  Law  as  to 
Judgment  on  a  Cognovit  actionem  in  Cases  of 
Bankruptcy. 

"  And  whereas  by  an  act  passed  in  the  sixth  year  of  Nojudgment 
the  reign  of  his  late  Majesty  King  George  the  Fourth,  SilTon 

intituled  An  Act  to  amend  the  Laws  relating  to  Bank-  a  cognovit  sign- 
ed after  declara- 

ruptSf   it  is  provided  that   no  creditor,    though  for  a  tion  filed  shall 

111  -i^-  "i-Lii  ^     '         A^  be  deemed  with- 

valuable  consideration,  who  shall  sue  out  execution  upon  j^  th^  proriaion 
any  judgment  obtained  by  default,  confession,  or  nil  di-  ^^^  ®''**  ®'^^ 
cit,  shall  avail  himself  of  such  execution  to  the  prejudice 
of  other  fair  creditors,  but  shall  be  paid  rateable  with 
such  creditors :  and  whereas,  by  reason  of  such  provision, 
plaintiffs  have  been  and  may  be  deterred  from  accepting 
a  cognovit  actionem,  with  stay  of  execution,  whereby 
the  expence  of  further  proceedings  in  such  action  might 
have  been  and  may  be  saved  or  diminished ;  for  remedy 
thereof  be  it  enacted,  that  no  judgment  signed  or  execu- 
tion issued,  after  the  passing  of  this  act,  on  a  cognovit 
actionem  signed  after  declaration  filed  or  delivered,  or 
judgment  by  default,  confession,  or  nihil  dicit,  according 
to  the  practice  of  the  court,  in  any  action  commenced 
adversely,  and  not  by  collusion  for  the  purpose  of  frau- 
dulent preference,  shall  be  deemed  or  taken  to  be  within 
the  said  provision  of  the  said  recited  act." 
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Ex  parte  DE   TASTET.  —  In  the  matter  of 

LATHAM  and  PARRY,  ,  ^         /  .^.  ^ 

OiNCE  the  publication  of  this  case,  reported  in  page        L.  C. 
138,  I  have  procured  a  copy  of  the  arguments  at  the    Lino.  Inn, 
Bar,  and  of  the  Lord  Chancellor's  judgment ;  but,  as  the        i  Jqi  ' 
case  is  of  connderable  importance,  and,  as  there  is  not  ^  transfer  miwie 
any  correct  report  of  the  different  proceedings  and  anm-  on  the  eve  of 

•^  - *^  ^  "®  ^       bankruptcy, 

n^ents,  I  have  endeavoured  to  trace  them  from  their  iwnnfearof 
commencement  to  their  conclusion.  ^^ITiihr 

The  facts  of  the  case  are  stated  in  page  188  of  this 
volume. 

In  the  year  1813,  an  action  was  commenced  by  First  Action. 
Mr.  Carroll^  who,  for  this  purpose,'  was  appointed  as-  q^^  p 
signee,  against  Mr.  De  Tcutet^  to  recover  the  value  of 
45  puncheons  of  brandy,  1 17  pipes  of  wine,  200  pun- 
cheons of  gin,  three  bills  of  exchange,  and  576  puncheons 
of  rum;  the  value  of  which  was,  by  order  of  the  Chan- 
cellor, paid  into  court  to  abide  the  event  of  the  suit. 

Vol.  I.  M 


154  CASES  IN  BANKRUPTCY. 

183L  It  was  tried,  at  the  sittings  after  Trinity  Term  1813, 

before  Sir  James  Mansfield^  the  then  Lord  Chief  Justice 

De  Tastet.    of  the  Court  of  Common  Pleas,  when  a  verdict  was  found 
In  the^  matter  g^^.  j^^.  (j^^^ii  fo^  the  whole  amount  sought  to  be  reco- 

Latham  vered,  with  the  exception  of  tlie  576  puncheons  of  rum ; 
which  were  excepted  upon  the  supposition  that  Mr.  De 
Tastet  had  intended  to  purchase  the  rum  through 
Messrs.  Parry  and  Latham, 

Mr.  Carroll  obtained  a  rule  for  a  new  trial,  on  the 
ground  that  the  opinion  respecting  the  rum  was  erro- 
neous, which,  Mr.  De  Tastet  not  opposing,  was  made 
absolute. 
Second  Action,       The  cause  was  tried  a  second  time,  on  the  20th  De- 
^I^.  1813,  cember  1813,  before  Sir  James  Mansfield  and  a  special 

jury. 

Mr.  Seijeant  Best  (who  stated  the  case),  Mr.  Seijeant 
Pellj  and  Mr.  Scarlett  for  the  plaintiff. 

Mr.  Serjeant  Shepherd^  Mr.  Serjeant  Vaughan^  and 
Mr.  Holroyd  for  the  defendant. 

Mr.  Seijeant  Shepherd :  —  There  are  three  species  of 
property  claimed  by  the  plaintiff:  1st,  the  mm ;  2dly, 
the  gin  and  wine ;  and  3dly,  the  bills  of  exchange ;  and, 
although  there  is  a  material  distinction  between  these 
different  classes  of  pr(^)er^,  Mr.  De  Tastet  is  entitled  to 
your  verdict  as  to  all. 

The  principle,  and  the  only  principle,  upon  which  the 
plaintiff  is  entitled  to  recover,  is,  not  that  the  transM- 
tioQ  took  place  when  Parry  and  Latham  were  insolvent; 
not  that  Parry  and  Latham  contemplated  that,  in  con- 
seqneDoe  of  this  transaction,  they  would  become  bank* 
mpCs;  not  that  Mr.  De  Tastet  supposed  diey  nnot 
neoeflnrily  become  bankrupts;  but  because  it 
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voluntary  preference  on  the  part  of  the  bankrupt,  by  his        183L 
putting  the  property  into  the  creditor's  hands  sponta-         — 
neously^  and  not  from  any  operation  of  legal  arrest  or    j)^  Tastet. 
other  terror;  for  there  must  be  a  voluntary  and  sponta-  ^^  ^®  matter 
neous  act  by  the  bankrupt,  meaning  to  give  a  preference,       I^atuam 
and  not  an  operation  of  fear  and  apprehension,  to  inva-    **°    *"°'  ^* 
lidate  such  a  transaction. 

What  was  done  by  Parry  at  the  first  interview,  and 
in  amsequence  of  that  interview,  was  as  much  pressure 
on  the  part  of  Mr.  De  Tastet  on  Parry,  as  if  Mr.  De 
Tastet  had  seised  him  by  the  collar,  and  said  he  should 
not  stir  till  he  had  done  it;  and  it  has  never  been 
supposed  that  in  such  case  the  transaction  can  be 
invalidated. 

If  Mr.  De  Tastet  had  said,  "  I  believe,  from  your 
having  committed  this  forgery,  that  you  are  insolvent ; 
that  your  life  is  forfeited;  that  you  will  be  a  bankrupt; 
but  I  will  have  property  to  secure  me,"  and  Mr.  Parry 
had  given  him  this  property,  the  law  would  allow  him 
Co  keep  it ;  for  the  very  apprehension  of  the  debtor  being 
insolvent  —  the  very  apprehension  of  his  becoming  a 
bankrupt  —  the  very  ^prehension  of  the  loss  of  money 
unless  security  can  be  obtained,  justifies  the  creditor : 
but,  on  the  other  hand,  if  it  proceeded  spontaneously,  it 
would  be  voidable  by  the  assignees. 

Acts  done  by  bankrupts  after  acts  of  bankruptcy  are 
all  void,  but  not  acts  done  before  the  act  of  bankruptcy. 
There  is,  indeed,  an  excrescence  which  has  grown  upon 
the  bankrupt  laws,  which  is  the  voluntary  disposition  of 
property  by  the  bankrupt  to  prefer  a  particular  creditor ; 
but  tliere  must  be  voluntariness ;  there  must  (if  I  may 
use  the  expression)  be  spontaneousness.  Can  it  be  said 
that  the  delivery  by  Parry  to  Mr.  De  Tastet  was  in 
this  case  spontaneous  ?  He  starts,  as  it  were,  upon  him 
at  once,  and  says,  Where  is  my  rum  ?  Where  is  my  gin  ? 
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1831.  Where  is  my  property?  Parry  says,  There  is  so  much 

here  and  there ;  and  then  Mr.  De  Tastet  replies,  "  That 

De  T^tet.  ^^  ^'^^  cover  me ;"  and  he  sends  for  Mr.  Gorstj  and  de- 

In  the  matter  sif^s  him  instantly  to  act  as  his  broker,  for  the  purpose 

Latham,  of  having   the  transfer,  upon  which  he  had   insisted, 

and  another,  carried  into  efiFect. 


Lord  Chief  Justice  Mansfield :  — 

There  does  not  seem  to  be  any  difficulty  with  respect 
to  the  law.  Within  the  last  thirty  or  forty  years  there 
have  been  many  cases  in  which  it  has  been  decided,  that 
property  transferred  by  a  bankrupt,  though  to  a  real 
creditor,  when  it  was  clear  to  him,  and  to  the  creditor, 
that  he  was  (according  to  the  common  expression)  in  the 
jaws  of  bankruptcy,  cannot  be  held;  because  if  it  could 
the  bankrupt  laws  would  be  waste  paper.  If,  when  bank- 
ruptcy is  coming  upon  a  man,  and  within  a  very  short 
period  of  it,  he  could  by  any  means  transfer  his  pro- 
perty to  favour  particular  creditors,  all  the  other  creditors 
would  be  cheated,  and  the  commission  would  be  mere 
fallacy,  for  there  would  be  no  property  found  on  which 
the  commission  could  operate  for  the  benefit  of  the 
general  creditors. 

The  present  case  is  this:  the  debtor  is  notoriously 
insolvent,  and  had  committed  a  capital  felony,  whidi 
was  known  to  Mr.  De  Tcutet,  Without  blaming  Mr.  De 
Tcutei  for  having  r^ard  to  property  of  the  amount  of 
100,000/.,  I  must  say,  that  his  attention  to  this  proper^ 
is  regarded  by  the  law  only  as  his  second  du^ ;  his  first 
was  to  bring  the  criminal  to  justice.  Instead,  however, 
of  having  discharged  this  important  duty,  the  whole  of 
this  operation  between  Mr.  De  Tastet  and  Parry  seems 
to  have  been  to  give  Parry  just  time  enough  to  trans- 
fer this  property,  and  then  to  escape  the  hands  of 
justice. 
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There  has  been  no  case,  I  think,  in  which  it  has  ever        183L 
been  decided  that  a  man  who  is  in  such  circumstances 
as  Parry  then  was,  with  an  inevitable  bankruptcy  to     DkTastbt. 
follow  immediately  on  his  quitting  the  kingdom,  could  *°  ^®  matter 
transfer  property  to  one  creditor  to  the  prejudice  of  all       Latham. 
the  rest-    If,  indeed^  a  creditor  says  to  his  debtor,  "  My    «"<*  *°<^»»«'- 
debt  is  in  danger ;  I  will  have  security,  or  I  will  arrest 
you  to-day  or  to-morrow;"  and  the  debtor,  in  order  to 
prevent  such  an  arrest,  puts  property  into  the  hands  of 
the  creditor,  he  would  be  entitled  to  hold  it;  but  it 
does  not  therefore  follow,  that  a  creditor  who  has  his 
debtor  within  his  power,  and  can  take  away  his  life  for 
a  notorious  forgery,  can,  under  such  circumstances,  with 
an  immediate  bankruptcy  to  follow,  take  property  from 
that  debtor.     I  have  never  seen  a  stronger  case  than 
this,    with   respect   to   the   right    of  the  assignees  to 
recover  property   so  transferred  by  the  debtor   to   a 
creditor. 

Mr.  Serjeant  Shepherd:  —  I  would  submit  to  your 
Lordship,  whether  it  should  not  be  left  to  the  jury, 
whether  Parry  made  this  transfer  in  consequence  of  the 
fear  of  a  prosecution,  which  may  raise  a  question  of  law 
whether  it  was  done  voluntarily  or  not. 

Lord  Chief  Justice  Mansfield  i  —  I  will  not  put  such 
a  question.  De  Tastet  asks  the  bankrupt,  <<  Can  I  have 
the  rum  transferred  to  me  ?*  •^  Yes,"  says  the  man, 
^  you  may." 

Mr.  Serjeant  Shepherd :  — ^  Then  we  submit  that  wje 
are  entitled  to  have  that  fact 'found;  and,  if  it  is  so 
found,  we  mean  to  take  the  opinion  of  the  Court  upon 
it.     Wc  apprehend  it  should' be  found,  not  that  it  was 
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1831  •        done  involuntarily^  but  that  it  was  done  under  such  and 

^  such  circumstances. 

hx  parte 

Db  Tastst. 
In  the  matter       ^he  jury  found  a  verdict  for  Mr,  CarrM  for  the  whole 

Latham.      of  the  property, 
and  another.        j^^  j^  y^^^^  tendered  a  biU  of  exceptions  to  the 

summing  up  of  the  Lord  Chief  Justice,  as  stated  in 

Arpimenton     page  U5  of  diis  volume. 

billof  excep-         This  case^  on  the  bill  of  exceptions,  was  argued  in 
dons,  AprU  ST,  ^^  ^^^  ^^  j^.^^^  ^^^^  ^^  ^^^^  ^^^^  ^^^^ 

Mr.  Liitiedale :  —  Upon  this  bill  of  exceptions  there 
is  a  writ  of  error,  which  is  to  the  same  effect  as  the  bill 
of  exceptions*  I  am  to  submit,  that  in  this  case  the 
direction  of  the  Chief  Justice  was  erroneous. 

Lord  Elknborough :  —  State,  as  shordy  as  you  can, 
the  facts  of  the  delivery  and  transfer. 

Mr.  LUtleddle :  —  The  way  in  which  it  is  done  is 
this :  —  Upon   Mr.  De  Tcutei^s  exclaiming,   Where  is 
my  rum  ?   Where  is  my  gin  ?  Parry  assured  him  that  it 
was  all  safe;  that  he  had  got  into  his  possession  1,500  pun- 
cheons of  rum,  and  200  puncheons  of  gin.  De  Tasiet  said 
that  would  not  cover  him ;  and  he  appeared  to  be  making 
a  calculation  of  the  value  of  it.     Parry  found  that  ther& 
was  not  so  much  rum  and  gin  as  he  had  mentioned,  and. 
therefore  he  substituted  a  quantity  of  brandy,  and  bills  oF 
exchange ;  and  then  the  case  goes  on  to  state,  that  all 
this  was  done  with  as  much  expedition  as  possible ;  that 
the  transfer  was  in  the  name  of  De  Tastety  and  that  the 
bills  of  exchange  were  handed  over  to  cover  the  damage. 
It  appears  to  have  been  done  with  as  much  expedition  . 
as  the  thing  would  admit  of. 
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Sir  Simon  Le  Blanc :  —  It  was  done  at  the  moment        1831. 
previous  to  the  bankruptcy,  when  it  was  evident  the         "— "- 

man  would  not  stand  his  ground.  D^  Tastet. 

In  the  matter 

Mr.  LUtiedak :  —  The  objection  we  make  is,  that  Latham 
aldiough  the  delivery  to  De  Tastet  was  fraudulent,  it  ^^  another. 
was  made  when  Latham  and  Parry  were  not  insolvent. 
The  objection  we  make  to  that  is,  that  it  does  not  con<- 
tain  another  proposition,  namely,  that  it  was  a  voluntary 
delivery*  Its  being  a  fraudulent  deliveiy  is  not  sufficient 
to  make  it  void,  unless  it  was  done  voluntarily.  If  it 
appears  that  it  was  not  done  voluntarily,  but  under  the 
apprehension  of  personal  inconvenience,  or  under  a 
threat 

Lord  EUenborough :  —  Your  general  proposition  is, 
that  something  further  should  have  been  left  to  the 
jury. 

Mr.  lAttkdale :  —  We  say  the  other  point  ought  to 
have  been  left  to  the  jury*  If  it  had,  and  they  had 
found  one  way  or  the  other,  we  should  have  had  the 
benefit  of  their  finding ;  but  at  present  we  have  not  that 
benefit.  At  present,  the  only  point  is,  whether  this  was 
done  in  contemplation  of  bankruptcy*  It  is  that  we 
object  to.  We  say,  besides,  that  the  learned  judge 
ought  to  have  left  another  proposition  to  the  jury,  and 
have  put  it  to  them,  whether  the  transfer  was  made 
voluntarily,  or  under  the  apprehension  of  a  prosecution 
for  forgery.  If  the  jury  had  found  this  was  a  delivery 
under  the  apprehension  of  a  prosecution  for  forgery,  we 
should  have  submitted  that  we  should  have  fallen  within 
the  rule  of  the  cases  which  have  decided  that,  where  a 
person  on  the  eve  of  a  bankruptcy  delivers  over  pro* 
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1831.       perty  under  the  apprehension  of  arrest  and  urgent  im- 

portuni^,  the  transfer  is  not  void.     What  we  submit 

Dk  Tastbt,    iS)  that  Chief  Justice  Mansfield  has  not  left  enough  to 

In  the  nwtter  ^^  j^y  ^  enable  us  to  take  the  opinion  of  the  Court. 

Latham      According  to  the  direction  he  gave,  it  would  appear, 

an    anotber.    ^j^^^  j^  j^  q^J^g  suflBdent  to  make  a  transfier  of  property 

void  as  against  creditors,  when  it  is  made  in  oontem* 
plation  of  bankruptcy.  That  is  the  law  laid  down  by 
the  Chief  Justice ;  but  we  submit  that  the  law  cannoC 
be  so  taken,  and  that  the  bill  of  exceptions  is  well 
founded. 

There  are  many  cases  where  the  question  is,  whe- 
ther the  transfer  is  voluntary,  as  well  as  done  in  con- 
templation of  bankruptcy.  In  every  case  there  has 
always  been  something  more  required  to  be  done 
than  the  contemplation  of  bankruptcy.  It  must  always 
have  appeared  that  there  has  been  some  voluntary 
act  on  the  part  of  the  bankrupt,  or  some  fraud  or  od- 
lusion.  In  Thanq^wn  \.  Freeman^  1  Term  Rep.  155, 
Lord  Mansfield  says,  <<  a  bankrupt,  when  in  contempla- 
tion of  his  bankruptcy,  cannot  by  his  voluntary  act 
favour  any  one  creditor;  but  if,  under  fear  of  legal  pro- 
cess, he  gives  a  preference,  it  is  evidence  that  he  does 
not  do  it  voluntarily;  and  the  defendant  in  this  case 
had  taken  no  steps  to  secure  himself  in  case  he  was  called 
upon ;  yet  the  bankrupt,  acting  from  mistake,  was  under 
the  same  apprehension  of  legal  process  as  if  the  defendant 
had  actually  threatened  her,  so  that  her  executing  the 
warrant  of  attorney  was  not  a  voluntary  act,  but  the 
effect  of  fear,  however  groundless  that  might  be."  So 
that  there  Lord  Man^ield  considers  that  it  is  not  suflt- 
cient  that  it  is  done  in  contemplation  of  bankruptcy,  but 
that  it  must  be  a  voluntarv  act  The  next  is  the  case 
of  Hartshorn  v.  Stodden^  in  2  Bos.  582,  where  Lonl 
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Ahanky  says,  <^  Nor  has  it  ever  been  held,  that  if  a        1831. 
creditor  press  for  payment,  and  thereby  obtains  goods,         ■ 

that  the  intention  of  the  bankrupt  shall  be  called  in  aid  d^  Tastot 

to"  set  aside  the  transfer.      If  the  goods  be  delivered  '"  the  matter 

I  J  ATH  AM 

through  the  urgency  of  the  demand  or  the  fear  of  pro-    and  aDother. 
secution,  whatever  may  have  been  in  the  contemplation 
of  the  bankrupt  will  not  vitiate  the  proceeding." 

Lord  jBUIenteftm^i;**  I  wonder  how  it  was  possible 
to  extend  this  case  bqrond  one  sheet  of  paper ;  for  if  you 
had  stated  that  the  bankrupt  had  made  this  transfer  in 
contemplation  of  bankruptcy,  and  that  the  judge  directed 
the  jury  without  calling  their  attention  to  the  circum- 
stance whether  the  transfer  was  voluntary,  then  you 
would  have  had  nothing  further  to  do  than  to  have 
allied  that  such  question  was  material  to  be  put  to  the 
jury,  and  so  have  framed  your  bill  of  exceptions. 

Mr.  Scarlett:  —  The  question  of  a  voluntary  transfer 
was  not  suggested  at  the  time  of  the  trial. 

Lord  EUenboraugh :  —  It  is  much  to  be  lamented  if 
all  was  not  put  to  the  jury  that  ought  to  have  been  put. 
You  may.  have,  a  venire  de  novo.  Can  you,  Mr.  Scarltttj 
contend,  upon  this  state  of  things,  that  you  can  sustain 
your  verdict? 

Mr.  Scarlett :  —  Then  I  ask  whether,  upon  the  whole 
&ce  of  the  case,  it  is  not  so  clear  it  was  a  voluntary 
transfer  that  it  was  unnecessary  for  the  judge  to  put 
that  point  to  the  jury  ? 

Mr.  Justice  Bayky :  —  AdmitUog  it  to  appear  as  clear 
as  you  suppose,  yet  was  it  not  for  the  jury  to  exercise 
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their  discretion  and  judgment ;  but  the  point  is  never 
submitted  to  them. 

Mr.  Scarlett: — What  the  Chief  Justice  put  was  this: 
there  was  not  any  threat;  it  was  the  man's  own  sugges- 
tion  at  the  moment ;  the  only  question  was,  whether  at 
the  time  he  contemplated  bankruptcy. 

Mr.  Justice  Le  Blanc: — The  conclusion  may  be  right; 
but  the  only  question  is,  whether  the  means  of  drawing 
the  conclusion  were  presented  to  the  jury  in  the  way 
they  ought^  to  have  been  ? 

Lord  Ellenborough :  —  We  are  not  considering  whe- 
ther, if  there  had  been  no  direction  at  all  to  the  jury,  we 
should  grant  a  new  trial ;  but  the  question  is  brought  to 
this  simple  point,  whether  the  Chief  Justice,  in  saying 
that  the  only  thing  for  the  jury  to  consider  was  the  con- 
templation of  the  bankruptcy,  did  not  leave  out  and 
exclude  another  important  consideration  ? 

Mr.  Scctrlett :  —  There  was  not  the  least  threat  of  a 
prosecution.  I  have  always  thought  a  preferable  transfer 
was  invalid,  unless  there  was  a  threat  of  a  prosecution 
or  an  action. 

Mr.  Justice  Bayley :  —  The  transfer  must  be  volun- 
tary, in  opposition  to  a  transfer  by  pressure  and  uigency 
on  the  part  of  the  creditor.     Here  De  Tastet  goes  to  his 
debtor,  and  he  says,  I  understand  your  affairs  are  bad^' 
and  I  must  have  something. 

Lord  Ellenborough  :  —  A  voluntary  preference  means 
a  preference  in  favour  of  a  particular  creditor,  not  an 
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accidental  payment  arising  out  of  immediate  circum- 
stances. It  must  be  a  payment  for  the  purpose  of  favour- 
ing the  creditor. 

Mr.  Scarlett :  —  There  certainly  was  no  pressure. 

Mr.  Justice  Bayley :  —  I  differ  from  you.  When  De 
Ttutet  found  that  instead  of  good  bills  he  had  got  forged 
ones,  he  became  alarmed^  and  remonstrated  with  Parry. 
It  terminated  by  his  going  with  Parry  to  the  different 
places  where  Parry  had  property.  I  think  there  is  evi- 
dence, and  strong  evidence,  of  pressure;  and  I  think 
you  would  be  in  great  hazard  if  you  could  induce  us  to 
give  judgment  in  your  favour. 

Lord  EUenborough :  —  There  must  be  a  venire  de 
novo. 
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The  Court  ruled  accordingly. 

The  cause  was  again  tried  in  Trinity  Terra  1815,  before  Third  Trial, 
Lord  EUenborough.  The  case  is  reported  in  1  Starkie,  Jj^^^^y  Term, 
88 ;  and  there  is  another  statement,  in  this  volume,  cmte, 
146.  His  Lordship  stated  to  the  jury,  '^  that,  in  order  to 
reduce  or  set  aside  a  transfer  or  disposition  of  property 
under  such  circumstances,' the  law  requires  that  the  pre- 
ference should  be  voluntary,  and  in  contemplation'of  an 
act  of  bankruptcy.  That  it  was  in  contemplation  of  an 
act  of  bankruptcy  there  can  be  no  doubt,  for  Parry  must 
have  known,  about  the  time,  that,  if  he  did  not  take 
himself  soon  off,  he  would  be  subjected  to  the  criminal 
law  of  the  country,  and  be  brought  to  punishment  in  a 
court  of  justice  for  his  crime.  You  must  take  his  ab- 
sconding, therefore,  as  an  act  of  bankruptcy  committed ; 
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but,  i¥hile  you  do  so,  the  act  done,  as  to  the  disposition 
of  his  effects,  must  have  been  done  voluntarily;  and 
whether,  in  this  instance,  the  act  which  has  taken  place 
can  be  stated  to  have  been  done  voluntarily  or  impor- 
tunately, it  is  your  province  to  determine.  After  the 
acts  which  the  evidence  has  disclosed  to  you  that  he  has 
committed,  you  are  to  say  whether  he  has  made  this 
transfer  and  disposition  of  his  property  voluntarily  or 
not.  That  is  the  only  question  which  remains  for  you 
to  decide." 

The  counsel  for  CarrM  submitted,  that  there  was  a 
distinction  between  the  pressiure  of  a  creditor  in  ordinary 
cases  and  the  apprehension  arising  in  the  mind  of  a  cri- 
minal person;  and  whether  that  would  not  be  such  a 
ground  as  would  not  entitle  the  guilty  person  so  to  deal 
with  the  property  of  Latham  and  Pcarry  ;  but  the  Lord 
Chief  Justice  observed,  that  if  any  thing  was  to  be  found 
which  overcame  the  free  will,  it  ceased  to  be  a  voluntary 
preference,  and  that  Parry  had,  at  that  time,  as  much  as 
any  other,  7W  disponefidi  of  the  property,  as  a  partner  of 
the  house  oi  Latham  and  Parry. 

The  jury  thereupon  began  to  deliberate  on  their  ver^ 
diet,  and,  before  they  returned  the  same,  one  of  the 
jurors  inquired  of  his  Lordship,  if  the  question  they  had 
to  consider  was,  whether  tliere  were  any  restraint  on  the 
port  of  Mr.  De  Tastet  and  Mr.  Gor^  or  whether  it  were 
a  voluntary  one  on  the  part  of  Parry  ?  To  whidi  hit 
Lordship  replied,  that  if  it  were  a  voluntary  act  on  the 
part  of  Parryj  the  transfer  in  question  would  be  void; 
but  if  it  were  from  intimidation,  or  even  from  moon- 
venienoe  apprehended,  yet,  as  being  a  complete  act  of 
apprehension,  it  was  not  voluntary :  in  either  case,  the 
person  who  had  got  the  advantage  of  such  payment 
was  entitled  to  retain  it.      Tlie  jury  thereupon  found 
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a  verdict  for  De  Tastei.     An  application   was  after-        1831. 

wards  made  to  the  Court  of  King's  Bench,  by  Carroll^         

for  a  new  trial ;  which  was  refused,  upon  the  ground  Dp'tastbt. 

that  the  case  had  been  properly  left  to  the  jury  upon  '"  '^«  matter 
the  single  question,  whether  the  transfer  was  voluntary       Latham 

or  not  ?  *"^  unother. 

• 

From  Trinity  Term  1815,  until  the  12th  of  December  Lapg^  of  time 
1822,  no  application  was  made  to  the  Chancellor  by  *>etween  ver- 

^  J-       T%     *^  /.         1  1-111,  .  1    .  ^*^'  *"  ^  ^• 

Mr.  De  Tastet^  tor  the  money  which  had  been  paid  mto  and  application 

court  to  abide  the  event  of  the  suit.  ^^^  "°°®^ 

On  the  12th  of  December  1822,  a  petition  was  pre-      jy^^  12 

sented  by  Mr.  CarroUj  praying  that  the  property  might        1822. 

either  be  delivered  over  to  him,  for  the  benefit  of  the  f®*^?!!^^ 

LordEldon 

general    creditors,    or    that    a   new    trial    should    be  on  which  issue 
directed.  was  directed. 

This  petition  was  heard  on  the  1st  of  December  1825,        L.  c. 
when  Lord  Ekhn  intimated  his  opinion,  that  the  ques-       Dec.  1. 
tion  had  never  been   properly  tried  in  the  Court  of        *825. 
King's  Bench,  if  that  Court  were  of  ppinion  that  any 
pre^ure^dia£  is  to  say»  jft..pres8ure  through  a  threat  of  a 
criminal  prosecution,  was  sufficient  to  enable  a  party  to 
hold   property  obtained  jander  it ;   and  his  Lordship 
postponed  his  judgment. 

On  the  30th  April  1827,  in  the  morning.  Lord  Bldon  Retirement 
wrote  and  forwarded  to  the  office  of  the  secretary  of  j^JJ  ^d^^^ 
bankrupts  the  minutes  of  an  order  on  this  petition ;  and,  April  issT. 
on  the  same  day,  after  having  so  written   them,  his 
Lordship  resigned  the  great  seal. 

The  minutes  of  the  order  were  delivered  out  by  the 
secretary  <^  bankrupts,  on  the  16th  of  May  1827 ;  but 
the  solicitor  for  Mr.  De  Tasiet  olyected  to  the  order 
being  delivered  out,  on  the  ground  that  the  late  Lord 
Chancellor  could  not  sign  the  order. 

On  the  9th  of  July  1828,  Mr.  Carroll  applied  to  Lord 
Ijlfud/mrstj  that  the  order  should  be  delivered  out ;  and 
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of 

Latham 

and  anotlien 

Order, 

April  30y 

18S7. 


in  October  1828  his  Lordship  was  pleased  so  to  order ; 
and  the  order,  which  was  signed  on  or  after  the  25th  of 
November  1828,  was  delivered  out  accordingly,  (a) 

It  was  dated  on  the  30th  of  April  1827,  and  ordered 
as  follows:  — 

^^  I  do  order  that  the  parties  do  proceed  to  a  trial 
in  his  Majesty's  Court  of  Common  Pleas,  at  the  ad- 
journed sittings  to  be  holden,  in  London,  after  Trinity 
Term  now  next  ensuing,  on  the  following  issue : 

<<  Whether,,  regard  being  had  to  the  facts  and  circum- 
stances under  which  the  delivery  and  transfer  of  the 
property  in  question,  or  any  part  thereof,  was  made, 
such  delivery  and  transfer  of  the  said  property,  or  any 
part  thereof,  was  fraudulent  and  void,  as  against  the  cre- 
ditors of  the  said  Thomas  D.  Latham  and  Jo$q>h  Parry^ 
or  either  of  them,  as  made  in  contemplation  of  bank- 
ruptcy, or  as  made  under  such  apprehension  of  proceed- 
ings that  might  take  place,  in  case  such  delivery  and 
transfer  was  not  made,  as  would  render  such  delivery 
void  or  fi'aundlent.  And  I  do  order  that  the  said  bill 
of  exceptions,  in  the  said  petition  mentioned  as  having 
been  tendered  to  and  allowed  by  the  said  Lord  Chi^ 
Justice  of  the  Court  of  Common  Pleas,  be  read  in  evi- 
dence on  the  trial  of  the  said  issue."  {b) 


(a)  This  appears  from  the  fol- 
lowing minutes  of  the  order  in 
the  secretary's  office: — 
"  LoRo  Chancellor. 
«  Monday,  50th  April  1827. 
**  In  the  matter  of  Latham  ex 
parte  Carroll, 
**  25th  November  1828. 
'*  Ingross  order  for  signing  by 
Lord  Eldon.    Send  the  order  to 
me  when  ingrossed,  W.  B.' 


(b)  The  following  is  a  correct 
copy  of  the  order  :— 

"  By  an  order  dated  the 
50th  day  of  April  1827,  Lord 
Eldon  was  pleased  to  order  to  the 
following  efiect,  upon  the  petttioo 
of  your  present  petitioner ;  that 
is  to  say,  "  and  the  said  petition 
having  come  on  for  re-hearing 
before  me  finally  on  the  Ist  day 
of  December  1825,  when,  upon 
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On  the  Uth  of  February  1829,  Mr.  Carroll  presented  1831. 

a  petition,  stating  that  the  order  could  not  be  obtained  

from  the  secretary's  office   until  the  8th  of  February  nf  tL^'^t. 

1829,  and  that  the  time  appointed  for  the  trial  of  the  ^°  the  matter 

issue  had  elapsed.  L^^^^^ 

The  petition  prayed,  that  another  day  should  be  ap-  ®°^  «nother. 

pointed  for  the  trial  of  the  issue.  Feb^  14 


1829. 


hearing  the  said  petition  read,  dulent;  in  which  said  issue  the  tion  to  en^rge 

and  what  was  alleged,  as  well  by  said  petitioner  Oeorge  Carroll  is  trial  of  issues. 

the  counsel  for  the  said  petition  to  be  plaintiff,  and  the  said  Firmm 

as  for  the  respondent  the  said  de  Tattet  defendant,  who  is  to 

Firmm  De  Tattet^  I  did   think  name  an  attorney  to  appear  for 

fit    to    postpone  my  judgment  him,  receive  a  declaration,  and 

thereon,  and  the  matters  of  the  plead  to  issue ;  and  it  is  hereby 

said   petition    standing  for  my  referred  to  the  Master  of  the 

judgment.    I  do  order,  that  the  Ck>urt  of  Chancery  in  rotation 

parties  do  proceed  to  a  trial  at  to  settle  such  issue  between  the 

law,  in  his  Majesty's  Court  of  parries,  if  they  differ  about  the 

Common  Pleas,  at  the  adjourned  same.    And  I  do  order  that  the 

sittings  to  be  holden  for  the  city  said  Inll  of  excepdons,  in  the  said 

of  London   after  Trinity  Term  petition    mentioned    as   having 

now  next  coming,  upon  the  foi-  been  tendered  to  and  allowed  by 

lowing  issues ;  viz.  Whether,  re-  the  Lord  Chief  Justice  of  the 

gard  being  had  to  the  facts  and  Court  of  Common  Pleas,  in  the 

circumstances  under  which  the  smd  action  of  trover  brought  by 

delivery  and  transfer  of  the  pro-  the  said  petitioner  against  the 

perty  in  question  was  made,  such  sud  Femnn  de  Tattety  and  which 

delivery  and  transfer  of  the  said  said  bill  of  exceptions  bears  date 

property,  or  any  part  thereof,  was  the        day  of  ,  be  read 

fraudulent  and  void  as  against  the  in  evidence  on  the  trial  of  the 

creditors  of  the  said  Thomat  D*  said  issue ;  and  that  as  well  the 

Laihmm  and  Joseph  Parry,  or  said  plaintiff*  and  defendant,  as  all 

either  of  them,  as  made  in  con-  other  proper  parties,  do  severally 

templation  of  bankruptcy,  or  as  produce  upon  the  said  trial  all 

made  under  such  apprehension  books,  papers,  and   writings  in 

of  proceedings  that  might  tske  their  or  other  or  any  of  their 

place,  in  case  such  delivery  and  custody  or  power  relating  to  the 

transfer  was  not  made,  as  it  would  matters  in  question,  as  either  of 

reader  such  delivery  void  or  frau*  the  parties  shall  require,  upon 
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IBdl.  On  the  7th  of  AprQ  1829,  Mr.  De  TbiM  presented 

^  a  petition  to  Lord  lApMurst^  stating  the  former  petitfm ; 

De  Tastkt.    and  that  the  late  Lord  Chancellor,  on  the  morning 
In  the^matter   ^f  ^^  3^^  ^^  ^p^^j  jgg^^  ^^^^^  ^^^  afterwards  for- 

Latham       warded  to  the  office  of  the  secretary  of  bankrupts,  the 

minutes  of  an  order  on  the  petition  of  tlie  12th  day  of 

fl!w>         December  1822;   and  that  such  order  was  afterwards 

De  Tattet's       drawn  up,  and  dated  the  said  dOth  day  of  April  1827 ;  and 

petition  to  dis.  that  the  same  was  siffned  by  the  late  Lord  Chancellor, 

Eldon's  order,  and  delivered  to  the  solicitor  for  the  said  G.  CarroUf 

on  or  about  the  early  part  of  the  month  of  Febmaiy 
1829. 
Dec.  1822.        The  petition  prayed,  that  the  petition  presented  by 

G.  Carroll  on  the  12th  day  of  December  1822  mig^t 

be  reheard ;  and  that  the  order  of  the  30th  of  April 

1827  might  be  discharged. 

15^,  Idth,         On  these  days,  the  petitions  of  Mr.  CarrM  to  enlaige 

20rt,  and       ^^  ^j^^  fo^  the  trial  of  the  issue,  and  of  Mr.  De  Tadet 

1830      '       ^  dischaige  Lord  Ekbm's  order,  were  heard  by  Lord 

Sir  Edward  Sugdmy  Mr.  Pepysj  and  Mr.  Koe^  for 
Mr.  De  Tastet. 


The  objections  to  Mr.  Carrolts  claim  were,  1st,  That 
the  case  ought  not  to  have  been  entertained  by  Lord 


reasonable  notice  to  be  given  for  cotts  of  and  occasioned  thereby* 

that  purpose.    And  I  do  farther  until  after  the  trial  of  the  said 

order,  that   the  judge    before  issue;  and  any  of  the  parties  ars 

HI  horn  the  said  issue  shall   be  to  be  at  liberty  to  apply  to  the 

tried  be  at  liberty  to  indorse  on  Ck>urt  in  relation  thereto,  as  dNy 

the  postea  any  special  matter »  shall  be  advised,  when  such  fur- 

and  I  do  reserve  all  further  di-  ther  order  shall  be  made  m  shall 

rections  on  the  subject  matter  of  be  just.*' 
the  said  petition,  and  also  the 
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Ekhnf  not  only  from  the  lapse  of  time,  but  because  the         1831. 

application  ought  to  have  been  made  to  a  court  of  com-         

mon  law.  2dly,  That  no  order  was  made  by  Lord  Eldon     De  Tastet. 
when  chancellor.     3dly,  Even  if  it  had  been  made,  that  ^"  the  matter 

the  law  was  mistaken.  Latham 

fir-.r      .  r     •       -.    u       J    •  r  •  J'        ^'^^  another. 

Without  protessmg  to  be  admirers  of  improper  dis-  -.  . 

patch  (a)  in  the  administration  of  justice,  we  submit  that 
the  application  is  too  late,  and  ought  not,  in  the  year 
1825,  to  have  been  entertained  by  Lord  Eldon,  The 
Court  ought  not,  after  the  conclusion  of  ten  years  litiga- 
tion, and  after  the  solemn  decision  of  the  Court  of  King's 
Bench,  in  which  Mr.  Carroll  acquiesced  for  seven  years, 
to  have  listened  to  an  application  to  renew  the  contest, 
through  every  court  in  Westminster  Hall,  for  ten  years 
more. 

It  will,  of  course,  be  said,  that  the  application  might 
as  well  have  been  made  by  Mr.  De  Tastet  as  by 
Mr.  Carroll.  But  the  difference  between  the  situation 
of  Mr.  Carroll  and  Mr.  De  Tastet  is  obvious.  Mr.  Car- 
roll was  trustee  for  all  the  creditors,  and,  if  dissatisfied 
with  the  decision,  it  was  his  duty  instantly  to  have  ap- 
plied to  the  Court;  but,  as  no  application  was  made  by. 
Mr.  CarroUj  Mr.  De  Tastet^  of  course,  considered  that 
he  acquiesced  in  the  decision.  To  Mr.  De  Tastet^  opu- 
lent as  he  is,  it  was  not  a  matter  of  life  or  death,  whether 
he  had  the  property  tied  up  for  a  time  or  not:  the 
money  was  safe,  the  interest  accumulating,  and  every 
hour  Mr.  Carroll  remained  silent  shewed  his  acqui- 
escence in  what  had  been  done  in  the  Court  of  King's 
Bench,  and  strengthened  Mr.  De  Tastefs  case. 

(«)  See  Lord  BacofC%  Essays  Chancery,  where  the  nature  of 

on  Dispatch  and  Delays ;  and  see  triie    and    afiected    dispatch    is 

particularly  his  speech  upon  his  explained, 
taking  his  seat  in  the  Court  of 

Vol.  I.  N 
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1831.  Lyndhurst  (Chancellor):  —  !  see  that  Lord  EUdm 
refers  to  this  fact ;  and  Mr.  Agar^  who  was  then  in  the 

Ex  parte 
Dk  Tastet.    case,  says  he  cannot  explain  it. 

In  the  matter 
of 
Latham.  Mr.   Solicitor  Getteral :  —  No,  my   Lord,    Mr.  De 

Tiuiet  is  a  man  of  great  wealth. 


and  another. 


Application  to       The  application  for  a  new  trial  ought  not  to  be  made 
common  aw.    ^  ^.^  Court,  but  to  the  Court  of  Common  Law,    Foihu 

T.  Chadi  Dickensy  576 ;  ex  parte  Kenaingtxmj  G.  Cooper^ 
96;  and  Booth  v.  Blundellj  19  Ves.  500. 
Signing  out  of       In  bankruptcy  an  order  is  not  of  any  validity,  until 

it  is  signed  by  the  person  holding  the  great  seal.  That 
it  mast  be  signed,'  is  proved  by  every  day's  practice.  It 
is  not  the  pronouncing  the  order,  nor  is  it  the  reducing 
the  judicial  declaration  into  minutes,  which  constitutes 
the  order,  but  it  is  the  actual  signature.  Upon  pro» 
nouncing  an  order  for  a  supersedeas,  or  upon  reducing 
It  into  minutes,  the  supersedeas  will  not  issue ;  it  will 
issue  only  when  the  order  is  signed.  The  same  is  die 
case  of  any  other  order,  as  is  confirmed  by  the  pro* 
ceedings,  or  rather  by  the  not  proceeding,  in  this  vety 
case ;  for,  if  the  signature  of  the  order  had  not  been  ie« 
quisite,  Mr.  Carroll  might  have  proceeded  to  the  new 
trial  when  or  before  the  minutes  were  signed.  We  sub* 
mit,  therefore,  that  the  order  to  have  validity  mnst  be 
signed ;  and,  if  the  signature  is  to  give  validity  to  the 
order,  can  it  be  said,  that  it  may  be  signed,  not  by  the 
person  who  holds  the  great  seal,  but  by  the  person  who 
held  it  two  or  twenty  years  ago.  There  is  no  autho- 
rity for  such  doctrine.  Lord  Eldon  quitted  office  on  the 
30th  day  of  April  1827.  The  order  was  not  signed 
until  the  25th  day  of  November  1828,  and  is,  therefiyre» 
of  no  validity. 
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If  it  is  said,  that  an  order  ia  a  cause  may  have  some        1831. 

validity  before  it  is  actually  signed,  it  is  to  be  remem-        

bered,  that  the  proceedings  in  bankruptcy  are  not  ana-    De^astet. 
logous  to  the   common   proceedings  in  equity.      The  ^"  the  matter 
Chancellor  presides  in  bankruptcy  by  an  authority  dele<-      Latham 
gated  to  him  as  to  any  other  commissioner,  and  he  must   *°^  another. 
act  in  conformity  with  the  practice  by  which  the  pro- 
ceedings are  regulated ;  and  by  this  practice  the  signature 
to  an  order  is  necessary,  before  the  order  can  have  any 
validity. 

Having  disposed  of  these  points,  which  are  more  of  Criminal  and 
form  than  of  substance,  the  question  in  dispute  is  simply,  ^      pressure, 
whether  thb  was  a  voluntary  preference  of  Mr.  De  Tablet 
by  Parry^  so  as  to  be  voidable  by  the  assignees. 

Even  supposing  the  question  had  not  been  settled  at 
law,  where,  after  full  argument  and  a  review  of  all  the 
cases,  it  has  been  decided  by  two  judgments  of  the  Court 
of  King's  Bench,  it  is  clear  that  this  is  not  a  voluntary 
preference,  but,  as  is  obvious,  a  compulsory  transfer; 
and  it  has  been  decided  by  an  uniform  series  of  cases, 
founded  on  established  principles,  that  a  transfer,  made 
in  consequence  of  a  well  or  ill  founded  fear  of  legal  pro- 
cess, is  valid-  It  is  setded  in  all  the  cases,  that,  although 
the  law  will  not  permit  a  debtor  to  select  a  creditor 
whom  he  may  wish  to  prefer,  it  will  encourage  rather 
than  prevent  a  creditor  in  obtaining  the  fruits  of  his  own 
i^gilance.  It  has  been  said,  that  there  is  a  difference 
between  the  pressure  of  civil  and  criminal  process,  a^ 
that  the  cases  are  confined  to  civil  pressure;  but  the 
princiide  is  the  same  in  both,  that  the  transfer  is  not 
fW>m  the  free  will  of  the  debtor,  and  his  anxiety  to  serve 
a  friendly  creditor,  but  from  the  compulsion  of  the  cre- 
ditor, which,  to  say  die  least,  is  as  strong  in  the  case  of 
a  threat  of  criminal  as  of  civil  process. 

N  2 
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1831.  It  is,  however,  too  late  now  to  agitate  this  question,  as 

it  is  a  legal  question,  and  has  been  solemnly  settled  at  law, 

De  Tastet.    After  a  full  investigation  of  this  imagined  difierence.     It 

In  the  matter  jg  expressly  stated  in  the  case,  that  the  counsel  for  the 

Latham      said  George  Carroll  submitted,  that  there  was  a  distinc- 

an  ano  er.  ^j^^  between  the  pressure  of  a  creditor  in  ordinary  cases 
and  the  apprehension  arising  in  the  mind  of  a  criminal 
person,  and  whether  that  would  not  be  such  a  ground  as 
would  not  entitle  the  guilty  person  so  to  deal  with  the 
property  of  Latham  and  Parry ;  but  the  Lord  Chief 
Justice  observed,  that  if  any  thing  was  to  be  found  which 
overcame  the  free  will,  it  ceased  to  be  a  voluntary  pre- 
ference, and  that  Parry  had,  at  that  time,  as  much  as 
any  other,  jus  disponendi  of  the  property,  as  a  partner  of 
the  house  of  Latham  and  Parry. 

Mr.  PembertOHj   Mr.  Knight^   and   Mr.  for 

Mr.  Carroll:  — 
Delay.  From  the  observations  which  have  been  made  upon 

delay,  it  might  be  supposed,  that  some  person  was 
making  a  complaint,  who  had  been  kept  out  of  his  pro- 
perty by  the  litigious  spirit  of  his  adversaries,  instead  of 
the  fact  being,  as  it  is,  that  Mr.  De  TastH  is  himself  the 
cause  of  the  delay.  He  obtained  the  verdict.  He  was 
entitled  to  receive  the  property  under  the  judgment.  It 
was  his  duty  and  interest  to  apply  for  the  money;  but, 
instead  of  applying,  he  does  not  present  his  petition, 
which  he  might  have  done  the  day  after  the  trial,  in  the 
year  1815,  calling  for  a  transfer  of  the  50,0001.  or 
60,000^,  until  February  1829.  Even,  therefore,  if  any 
injury  had  accrued  from  the  lapse  of  dme,  his  n^lect 
would  have  furnished  an  answer  to  this  objection. 

But,  in  point  of  fact,  Mr.  De  Tasiet  is  not  prejudiced 
by  the  delay.      Mr.  CarrM  may  be  prgudiced,  but 


■% 
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Mr.  De  Tasiet  cannot     He  gave  no  evidence  at  the       .1831. 
trial ;  he  can  have  no  witnesses  dead.     It  lies  upon  us        ^"■^" 
to  establish  the  case.     Our  witnesses  may  be  dead,  but     d^  Tastet. 
his  cannot  be.     With  respect  to  the  delay,  therefore,  ^^  ^^®  matter 
we  might,  he  cannot,  complain.     We  came  forward  in       Latham 
1822;   Mr.2>e  Tastet  never  stirred  tUl  1829;  and  we    a"^ ^^no^^e*"- 
were,  in  consequence  of  his  delay,  compelled  to  apply  to 
the  Court.    That  the  case  remained  some  time  for  judg- 
ment was  not  the  fault  of  Mr.  Carroll^  by  whom  appli- 
cations were  repeatedly  made  to  the  Court;  nor  was  it 
the  fault  of  any  person,  unless  it  is  a  fault  that  causes 
should  be  fully  heard,  and  deeply  considered,  before 
they  are  decided. 

It  has  been  said,  that  Mr.  De  Tastefs  opulence  ren- 
dered it  a  matter  of  small  importance  to  him,  whether  the 
100^000^,  which  he  might  have  for  asking,  was  paid  on 
this  day  or  on  that  day,  provided  it  was  ultimately  safe. 
Lord  Eldon  did  not  think  this  a  very  satisfactory  expla- 
nation ;  nor  does  it  seem  to  meet  with  your  Lordship's 
approbation ;  but  the  real  solution  of  the  difficulty  is, 
that  Mr.  De  Tastet,  who  acts  upon  very  good  advice, 
thinks  it  better  that  he  should  lose  the  advantage  he 
might  make  by  possession  of  the  money,  than  lose  the 
chance  of  success,  by  Lord  EldorCs  not  acquiescing  in 
the  decision  of  the  Court  of  King's  Bench,  opposed  as  it 
is  by  the  confirmed  opinions  of  the  Chief  Justice  of  the 
Court  of  Common  Pleas. 

With  respect  to  the  objection,  that  this  is  an  appli-  Application  to 
cation  for  a  new  trial  of  an  action  at  law,  and  that  no  ^^'°™^"  ^»^- 
such  application  can  be  made  in  this  Court,  the  answer 
is  easy.  We  do  not  dispute,  that,  according  to  the 
usual  practice,  a  motion  for  a  new  trial  of  an  action 
must  be  made  to  the  court  of  law^  and  that,  where  the 
trial  has  been  the  trial  of  an  issue^  the  application  must 
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1881.        be  made  to  the  Court  of  Equity.     This  is  the  pio- 

"""""        position  proved  by  the  cases  which  have  been  cited. 

DeTastet.     When  the  question   ought  to  be  determined  at  law, 

In  the  matter  jj^ing  purely  a  question  of  law,  the  Court  will  direct  an 

Latham       action  to  be  brought,  and  leave  the  parties  to  proceed 
and  another,    j^^  ^  ^^^^  ^f  j^^^     jj.   ^^  ^j^^  ^^j^^^  ^^^ j^  j^  j^;^  ^^ 

have  certain  facts  ascertained  for  its  own  satisfaction,  it 
will  retain  controul  over  the  proceedings,  and  a  new 
trial,  if  the  first  trial  is  not  satisfactory,  will  be  directed : 
but  these  cases  do  not  decide  that  a  court  of  equity  will 
dispose  of  property  in  its  custody,  against  its  own  con- 
viction, or  against  tliose  rights  which  the  Court  itself 
believes  to  be  just.  The  contrary  doctrine  is  laid  down 
in  all  the  cases.  It  is  laid  down  repeatedly  by  Lord 
EUbn.  It  is  laid  down  by  Lord  Eldon,  in  the  case  of 
the  Minor  Canon  of  St.  Paul's  and  others,  that,  where  a 
court  is  called  upon  to  act,  it  will  act  upon  its  own 
conviction,  whether  upon  matters  of  law  or  of  fact: 
although,  for  the  purpose  of  enabling  it  to  arrive  at 
a  proper  conclusion,  it  may  take  the  opinion  either  of  a 
court  of  law  or  of  equit}',  for  the  purpose  of  its  arriving 
at  that  sound  and  proper  conclusion. 

The  foundation  of  the  jurisdiction  of  this  Court,  or 
rather  the  main  principle  on  which  it  acts,  being,  that  it 
acts  on  its  own  conviction  of  what  is  proper  to  be  dmie, 
and  takes  tlie  assistance  of  other  courts  in  certain  cases, 
not  to  be  controlled,  but  to  be  advised.  If  this  was  not 
the  practice  of  the  Court,  although  Lord  Eldan  was  dis- 
satisfied, and  although  your  Lordship  is  dissatisfied  with 
the  way  in  which  the  case  was  tried,  and  are  both  con* 
vinced  that  Mr.  De  Tustet  was  not  entitled  to  this  70,00<ML 
or  80,000/.,  but  that  the  general  creditors  are  entitled 
to  it,  yet  your  Lordship  being  called  upon  to  act,  you  are 
to  give,  against  the  conviction  of  your  own  mind,  the 
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70,000/.  or  80,000/.  to  Mr.  De  Tastet  as  his,  to  whom        1831. 
it  does  not  belong.     A  new  doctrine  in   a  court  of        " 
equity  f     If,  in  the  present  case,  the  court  had  deter*     De^astbt. 
mined  that  the  matter  in  dispute  was  one  of  l^;al  cog-  ^"  ^^®  matter 
ntzance,  whidi  it  entered  into  merely  for  the  purpose  of      Latham 
eoaUing  the  parties  to  try  those  legal  rights  which  they    *****  another. 
would  not  otherwise  have  been  able  to  try,  it  would 
then  have  made  an  order  that  Mr.  De  Tastet  should  not 
have  set  up  his  character  of  assignee,  and  there  it  would 
have  left  the  question.     But,  on  the  contrary,  it  has 
ordered   the  money  to  be   paid  into  Court,  and  has 
directed  these  proceedings  at  law,  to  satisfy  its  con- 
science as  to  the  disposal  of  it. 

It  has  been  said,  that  Lord  EldotCs  order  is  of  no  Signing  out  of 
validity;  that  it  never  was  signed  by  Lord  Eldan  during  *^^^^' 
the  time  he  had  the  Great  Seal ;  and  that,  not  having 
been  so  signed  by  him,  the  order  is  good  for  nothing. 

There  is,  however,  no  weight  in  this  objection.  After 
a  judge  has  pronounced  an  order,  it  has  never  been 
doubted  but  that  it  may  afterwards  be  drawn  up  and 
signed  by  him,  and  that  the  signature  has  relation  to  the 
day  on  which  the  order  was  pronounced. 

If  this  is  not  the  case,  decrees  without  number  have 
been  improperly  made.  The  decrees  which  were  signed 
after  Lord  Thurlow  quitted  office,  which  have  never 
been  doubted,  are  invalid;  and  the  numerous  decrees 
signed  since  Lord  Eldon  went  out  of  office  must  share 
the  same  fate. 

Tliat  an  order  is  binding  from  the  moment  it  is  pro- 
nounced will  not  be  denied.  It  will  not  be  denied 
that  a  par^  having  notice  of  an  order  is  bound.  Mr.  De 
Ta$Ui  will  not  deny  that  he  might  have  been  committed 
for  the  violation  of  this  order,  though  not  signed.  If  an 
ofder  for  an  injunction  is  pronounced,  a  par^  disobey- 
ing it,  with  notice,  may  be  committed. 
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1831.  It  has  been  done  by  Judges  who  knew  very  well  what 

ibey  were  about,  and  to  an  extent  that  went  fisur  beyond 

Dk  Tabtet.  any  thing  we  ask  for  here.    Here  is  a  written  judgment: 

In  the  matter  ^j^^  minutes  are,  to  all  intents  and  purposes,  an  order  of 

Latham       the  Court ;  they  were  delivered  out  while  Lord  Eidon 
and  another,    j^^jj  ^j^^  ^^^^^  g^  ^^j  .  ^^^^  ^^^^  ^^^  ^^^  ^^  ^  ^^^^ 

ment  which  he  formed  upon  argument. 

It  has  been  assumed  throughout  the  whole  of  the 
argument,  that  the  signature  of  the  Lord  Chancellor  is 
necessary  to  give  validity  to  an  order  in  bankruptcy; 
but  there  is  no  authority  for  this  assumption.  There  is 
not  any  order  requiring  the  signature ;  and  although  it 
is  usual  that  the  Judge  should  with  his  own  hand  sign 
the  order,  vet  if  a  Lord  Chancellor  or  Vice-Chancellor 
should  direct  the  o£Bcer  to  draw  up  the  order  without 
the  signature,  and  the  Lord  Chancellor  or  Vice-Chan- 
cellor  should  say,  ^<  that  is  my  order,"  can  any  man 
assert  that  such  an  order  ought  not  to  be  obeyed?  The 
signature  of  the  Lord  Chancellor  does  not  make  the 
order.  The  signature  can  do  no  more  than  authen- 
ticate the  order  which  he  has  pronounced.  The  signing 
an  order  is  merely  to  authenticate  what  tlie  Judge  has 
done.  That  autlientication  does  not  become  of  less 
value,  because  the  individual  signing  it  is  no  longer  in 
the  situation  in  which  he  was  when  he  pronounced  it 
If  a  Judge  dies  before  tlie  signature  of  the  order  which 
he  has  pronounced,  is  the  order  of  no  validity  ? 

To  obviate  the  effect  of  this  reasoning,  it  has  been 
said,  that  the  Lord  Chancellor,  sitting  in  bankrupti^, 
exercises  a  special  jurisdiction,  and,  therefore,  that  the 
general  law  of  the  Court  is  not  applicable  to  the  case  (rf* 
bankruptcy.  But  where  is  the  difference  ?  The  juris- 
diction  is  vested   in   the  Lord  Chancellor   by  act  of 


(fl)  JScc  ante,  166. 
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parliament;  be  acts  in  his  character  of  Chancellor;  and         1831. 

the  proceedings  in  bankruptcy  are  formed  by  analogy  to         

the  proceedings  of  the  Court  as  a  court  of  equity.     Ex     De  Tastet. 
parte  Box,  2  Ves.  sen.,  388.  1"  ^^^  ™a"er 

It  is  rather  extraordinary,  that  this  objection,  upon  Latham 
vfhidi  so  much  reliance  has  been  placed,  did  not  occur  *"^  another. 
to  the  gentleman  by  whom  the  petition  was  framed ;  for 
the  Court  is  called  upon,  not  to  discharge  the  order 
for  irregularity,  but  simply  to  rehear  it  as  a  good  order. 
At  all  events,  whether  the  order  is  or  is  not  in  form 
valid,  it  is  in  substance  the  order  of  Lord  Eldon^  made 
after  the  most  mature  deliberation. 

If  we  do  not  lose  sight  of  the  facts,  there  cannot  be  Civil  and  cri- 
any  difficulty  in  applying  the  law.  ""^^  pressure. 

The  short  statement  of  the  facts  is,  that  Parry,  con- 
victed by  his  own  confession  of  forgery^  went  with 
Mr.  De  Tastet  out  of  the  room,  and  remained  out  of  the 
room  with  Mr.  De  Tastet  for  half  an  hour :  that  he  then 
came  back,  and  said^  ^^  he  believes  the  matter  can  be 
settled ;  he  thinks  Mr.  De  Tastet  can  be  reconciled,  and 
hopes  it  will  not  be  exposed  ;'*  this  takes  place  on  the 
Thursday,  on  the  Friday,  and  on  the  Saturday^  on 
which  day  Parry  absconded ;  and,  on  the  Monday  morn- 
ing following,  Mr.  De  Tastet  sent  for  a  Bow-street 
.  officer,  and  went  to  Paxrxfs  counting-house :  that  is,  when 
the  debtor  has  escaped,  then,  and  not  till  then,  the  cre- 
ditor sends  for  an  officer,  and  affi^cts  to  be  zealous  in 
having  him  arrested  and  brought  to  justice. 

Upon  these  facts  it  has  been  argued,  that  the  only 
question  is,  whether  this  transfer  was  a  voluntary  trans- 
fer ?  But  the  question  is  of  a  different  character ;  it  is, 
whether  a  creditor,  knowing  that  his  debtor  has  com- 
mitted a  felony,  and  having  tliat  debtor  in  his  power, 
can  abandon  a  prosecution  against  that  debtor,  and  per- 
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1831.        mit  him  to  escape^  in  consideration  of  obtaining  from  that 

'        debtor,  the  moment  before  he  committed  an  act  of  bank- 

De  TrsTEi.    ruptcy,  a  transfer,  either  of  his  own  property,  or  the  pro- 

In  the  matter  perty  of  the  bankrupt,  or  the  property  of  the  bankrupt's 

Latham       creditors ;  and  this  ^os  the  view  of  the  question,  as  taken 

and  another,    y^^  Lo^  ^^y^  ^j^^  directed  an  issue  to  try  the  1^ 

validity  of  this  transaction,  not  merely  upon  the  ground 

of  voluntariness  in  contemplation  of  bankruptcy,  but  on 

the  ground  of  general  invalidity. 

Transfer  in  That  the  transfer  was  made  in  contemplation  of  bank- 

S'toAnfot^     ^^P^>  ^  obvious;  for  the  substance  of  what  took  place 

was  Mr.  De  Tastefs  saying  to  Parryy  «  I  have  the 
means  of  prosecuting  and  convicting  you,  and,  having 
those  means  in  my  power^  unless  you  fly  the  country,  they 
will  be  carried  into  execution.  I  will  enable  you  to  fly 
the  country ;  that  is,  I  will  enable  you  to  commit  an  act 
of  bankruptcy,  if  you  wiU  let  me  have  this  property. 
You  must  let  me  have  it,  otherwise  you  will  be  tried, 
convicted,  and  executed." 

So,  too.  Lord  EUenborough  said,  ^<  That  it  was  in  cao- 
templation  of  an  act  of  banki*uptcy  there  can  be  no 
doubt,  for  Parry  must  have  known,  about  the  time,  that, 
if  he  did  not  take  himself  soon  ofi^,  he  would  be  subjected 
to  the  criminal  law  of  the  country,  and  be  brought  to 
punishment  in  a  court  of  justice  for  his  crime.  You 
must  take  his  absconding,  therefore,  as  an  act  of  bank- 
ruptcy committed."  (a) 

The  question  is,  whether  property  thus  obtained  from 
a  man  who  knows  that  he  must  commit  an  act  of  bank- 
ruptcy, is  not  in  fraud  of  the  bankrupt  laws  ? 
Criminal  That  the  transfer  was  made  from  the  fear  of  criminal 

•'^     '  proceedings,  is  too  obvious  to  require  proof.     The  only 

(tf)  Antc^  16 J. 
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question  is  as  to  the  legal  consequences ;  with  respect  to        1881. 
which  it  has  been  said,  that  any  pressure  is  sufficient  to      ^ 

Ex  parte 

destroy  the  voluntariness.     Our  complaint  is,  that  the    De  Tastet. 
Toluntariness  of  the  act  was  made  in  the  Court  of  King's  ^°  *^®  ^matter 
Bench  the  sole  question  to  be  tried ;  and  that  neither       Latham 
the  distincdon  between  civil  and  criminal  pressure,  nor    *°  ^^*  ^' 
the  nature  of  intention  from  the  necessary  consequences 
of  Parry's  act,  were  noticed. 

This  has  been  supposed  to  resemble  the  transfer  of  Mere  civil 
property  from  the  fear  of  civil  process,  with  which  it  has  ^ 
no  resemblance ;  except  that,  in  both  cases,  there  is  the 
fear  of  legal  process. 

No  doubt  can  be  entertained  of  the  legal  consequence 
of  a  transfer,  by  a  trader,  of  part  of  his  property,  from 
the  threat  of  civil  process.  It  is  clear,  that  when  a 
debtor,  either  in  the  regular  course  of  business^  or  from 
the  fear  of  civil  process,  transfers  such  a  part  of  his  pro- 
per^ as  will  not  incapacitate  him  from  trading,  the 
transfer  is  valid,  (a)  The  cases  upon  this  subject  are 
uniform,  and  the  principle  is  clear. 

The  object  of  the  bankrupt  laws  is  to  secure  an  equal 
distribution  of  a  bankrupt's  property  among  all  his  cre- 
ditors; to  effi^ct  this,  it  requires  that  the  bankrupt,  when 
in  difficulty,  shall  act  with  impartiality  to  all  his  cre- 
ditors, and  not  &vour  any  particular  creditor.     Such  is 


(a)  Ex  parte  Scudamore,  5  Fes,  Cooper ^  Cowp.  629;    Devon  v. 

S5 ;  Lord  Aivatdey^s  judgment  in  Watts,   Doug.  86 ;     Butcher  v. 

HatUkom  ▼.  SkMen,   1  Bos.  i^  Easto,   Doug.  ^S2 ;     Hassel  v. 

PuU.  SS2;   Jacob  ▼.  Shepherd^  IRmpsonj  Cooke,  110;    Tkompsom 

I  Burr.  479;  Forcrqftw.Devon-  t.  Freewum,  I  Ter.  Rep.   155; 

shire.  Burr.  938;    Alderson  v.  Cosser  v.  Gough^  1  T.  R.  156; 

Temple,  4  Burr.  S235;    Linton  Smith  ▼.  Payne,    6  T.  R.  152; 

▼.  Barttet,  3  Wils.  47 ;  Harman  Singleton  ▼.  Butler^  1  Bos.  if  P. 

T.  Fkker,    Cowp.  117;  Rmtr.  3S3. 
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1831.        the  duty  which  the  law  requires  from  the  bankrupt.     In 

Harman  v.  Fishery  Cowp.  117,  Lord  Mansfield  says, 

De  TiisTBT.    "  If  a  trader  can  give  a  preference  to  one  creditor,  be 

In  the  matter  ^^^  gj^^  j^  ^  another ;  which  would  establish  the  prin- 

Lathau  ciple,  that  a  bankrupt  may  apportion  his  estate  amongst 
ano  er.  j^j^  different  creditors  as  he  thinks  proper."  So,  too,  in 
Bound  V.  Byde^  Cookcy  91,  Lord  Mansfield  says,  ^  I 
take  it  to  be  clear  law,  that  if^  in  contemplation  of  bank- 
ruptcy, a  man  conveys  to  the  &irest  creditor  that  ever 
existed,  it  is  not  fraudulent  as  between  them;  but  it 
tends  to  defeat  the  whole  bankrupt  laws,  and  as  such  is 
held  to  be  a  fraud  on  the  rest  of  the  creditors." 

Upon  this  principle,  thus  stated  by  Lord  MansfieU 
the  law  will  not  permit  a  debtor  to  be  active  in  prefer- 
ring a  friendly  creditor.  But,  although  the  law  will  not 
permit  a  debtor  to  prefer  a  friendly  creditor,  it  will  not 
prevent  his  activity  to  save  himself.  The  law  will  stand 
by  him  in  the  storm^  as  long  as  he  stands  with  firmness 
and  acts  with  caution.  If,  therefore,  a  creditor  presses 
for  payment,  either  by  importunity  or  threat  of  lq;al 
process,  the  law  will  permit  him  to  avert  the  calamity  by 
payment  of  the  debt ;  that  is,  it  will  permit  him  to  attend 
to  the  interest  of  his  creditors,  by  attending  to  his  own 
interest.  In  Jacob  v.  Shepherd^  A.D.  1725,  Burr.  478, 
Lord  Mansfield^  in  accounting  for  the  validity  of  the  in*- 
strument,  says,  ^<  Most  probably  he  was  frightened  into 
giving  thb  security^  by  threats  of  Igeal  diligence  against 
him."  So,  in  Alderson  v.  Temple^  Burr.  2235,  Lord 
Mansfield  saysy  ^Mf  a  creditor  threatens  legal  diligence, 
and  there  is  no  collusion,  or  begins  to  sue  a  debtor,  and 
he  makes  an  assignment  of  part  of  his  goods,  it  is  a  ^r 
transaction,  and  what  a  man  might  do  without  having 
any  bankruptcy  in  view."  So,  in  Linton  v.  BarUet, 
.3   TVils.  47,  Lord  Mansfield  says,  in  commenting  on 
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Harmon  v.  Fisher^  Cotup.  IIT,  "  The  material  circum-        1831. 
stances  which  made  that  a  fraudulent  act,  which  was  an         — — 
assignment  on  the  eve  of  the  bankruptcy,  are  these ;  the    De  Tastet. 
brother  did  not  arrest  or  threaten,  or  even  call  upon  the  '"  the  matter 
bankrupt  for  the  money,  but  the  bankrupt,  of  his  own       Latham 
voluntary  act,  gave  him  the  assignment."    In  Harmon  v.    ^^  another. 
Fisheti  Lord  Mansfield  also  says,  ^<  If  a  man  were  to 
make  a  payment  but  the  evening  before  he  became 
bankrupt,  independent  of  the  act  of  parliament,  and  in  a 
course  of  dealing  and  trade,  it  would  be  good;  or  sup- 
pose legal  diligence  used  by  a  creditor,  and  an  execution 
OT  CO.  so.  in  the  house,  and  under  terror  of  that  he  makes 
an  assignment  and  delivery  of  his  effects,  it  would  be 
valid ;  the  object  not  being  to  give  a  preference,  but  to 
deliver  himself."    So,  in  Rusi  v.  Cooper^  Lord  Mansfield 
says,  ^^  Suppose  a  creditor  presses  his  debtor  for  payment, 
and  the  debtor  makes  a  mortgage  of  his  goods,  and 
delivers  possession ;  that  is,  and  at  any  time  may  be,  a 
transaction  in  the  common  course  of  business,  without 
the  creditor's  knowing  there  is  any  act  of  bankruptcy  in 
contemplation,  and  therefore  good/'     There  are  various 
other  cases  to  the  same  effect,  (a)     The  principle  which 
pervades  all  these  cases  is  stated  in  a  few  words,  in  Har- 
man  v.  Fisher j  Cowp.  117,  ^^  The  assignment  is  valid; 
the  object  being,  not  to  give  a  preference,  but  to  deliver 
himself;"  that  is,  in  other  words,  the  law  will  not  pre- 
vent^his  attending  to  his  own  interests,  if,  by  so  doings 
he,'  by  preserving  himsielf,  may  promote  the  interests  of 
his  creditors.     But,  although  the  law  will  thus  attend  to 
the  interests  of  a  trader  in  difficulty,  it  will  not  neglect 


(a)  ff asset  v.  Simpson,  Cooke,  parteScudamore,5Fes*6S;HartS' 

110;  TkomsoriT, Freeman,  1  T.E.  hom  v.  Slodden,  Bos4  PuU,  582; 

1 55 ;  Cosser  v.  Gough,  1  T.  J?.  1 56;  Smgletott  v.  Butler,  1  Bos.  ^  Pull. 

Smiih  T.  Payne,  6  T.R.  152;  ex  283. 
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1831.        his  creditors,  by  exposing  them  to  any  of  the  wild  or 
fluctuating  motives  which  may  influence  despair.     It, 

Db  Tastkt.    tlierefore,  looks  with  great  jealousy  upon  the  conduct  of 

In  the  matter  ^^  insolvent,  and  will  not  permit  him,  whatever  may  be 

Latham       his  immediate  motive,  to  do  any  act  by  which,  in  its 

an  ano  er.  ,^^^^55^^  consequence,  the  creditors  might  be  injured* 
It  says,  in  such  cases,  he  must  intend  to  prefer,  when 
the  necessary  consequence  is  preference.  If,  therefore, 
he  assign  the  whole  of  his  property,  or  so  much  as,  when 
carried  with  efiect,  will  incapacitate  him  from  tradings 
the  assignment,  whether  in  the  course  of  business,  or 
from  fear,  or  from  any  other  motive,  is  void.  Hooper 
V.  Smithy  1  Blacks.  441 ;  Alderson  v.  TempUf  4  Burr. 
2289.  It  matters  not  what  the  immediate  or  proximate 
motive  may  be,  the  consequences  being  clear.  In  Decern 
V.  WattSj  Doug.  88,  an  assignment  by  a  trader  of  tbe 
whole  of  his  property,  was  declared  void,  although,  at  the 
time  of  making  it,  he  was  under  the  influence  of  feir. 
So^  too,  in  Thornton  v.  HargreaveSj  7  East,  544,  where 
a  trader,  upon  being  pressed  for  payment,  assigned  the 
whole  of  his  property,  the  assignment  was  declared  void. 
In  this  case  the  counsel  said  exactly  yvbat  has  been 
said  by  Mr.  De  Tcutet: — **  This  cannot  be  said  to  have 
been  a  voluntary  payment  made  in  contemplation  of 
bankruptcy  in  favour  of  a  particular  creditor ;  the  cir- 
cumstances shew  that  he  made  it  unwillingly,  after  hav- 
ing in  vain  endeavoured  to  evade  and  postpone  the 
demand.  If  the  defendants  had  sued  out  a  writ  agaimC 
him  under  which  the  pajmient  had  been  obtained,  tfacft 
could  have  been  no  doubt  of  its  validity ;  but  there  wis 
no  necessity  for  that  when  the  end  was  obtained  by  tfie 
threat  of  it  The  question  of  fraud  was  distinctly  left 
to  the  jury,  and  negatived  by  their  verdict.  And  he 
referred  to  Hartshorn  v.  Shddeny  where  Lord  Alvanlejfy 
under  somewhat  similar  circumstances,  said,  that  <<  if  the 

14 
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goods  be  delivered  through  the  urgency  of  the  demand,        ISSl. 
or  the  fear  of  prosecution,  whatever  may  have  been  in         ■ 
the  contemplation  of  the  bankrupt,  this  will  not  vitiate    De  Tastbt 
the  proceeding."  In  the  matter 

But  Lord  EUenborcugh  says,  "  The  only  diflBlculty  Latoam 
whidi  lies  on  the  plaintiffs  in  this  case,  is  to  make  out  *°**  another, 
that  this  was  a  voluniary  payment  on  the  part  of  the 
bankrupt ;  for  that  bankruptcy  was  contemplated  by  him 
when  he  made  the  bill  of  sale,  all  the  evidence  strongly 
shews.  But,  taking  the  conversation  reported  between 
the  defendants  and  the  bankrupt  to  be  a  threat  of  pro- 
cess, if  they  did  not  receive  payment  or  security  for  their 
demand,  I  do  not  see  how  the  execution  of  such  a  threat 
ooald  put  the  bankrupt  in  a  worse  situation  than  the 
actual  transfer  of  the  goods  did ;  for  that  left  him  without 
any  prc^rty,  and  he  was  immediately  obliged  to  break 
up  his  business  and  leave  his  home.  This  would  rather 
shew  that  he  did  not  make  the  transfer  by  dint  of  the 
threat;  for  he  did  not  redeem  himself  even  from  any 
present  difficulty  by  doing  the  act,  which  is  the  motive 
for  such  an  act  when  really  done  under  the  pressure  of 
a  threat*  And  if  he  got  nothing  by  evading  the  threat, 
I  should  rather  say  that  it  was  a  voluntary  act  and  pre- 
fcrenoe  on  his  part  as  to  the  particular  creditor/' 

Such  being  the  law,  and  such  the  principle  on  which 
it  is  founded,  what  resemUance  has  the  transfer  of  pro* 
perty,  from  the  fear  of  civil  pressure,  where  the  debtor 
by  saving  himself  may  serve  his  creditors,  to  the  transfer 
of  property  by  criminal  pressure,  where  the  object  of  the 
debtor  is,  not  that  he  may  serve  hb  creditors  by  saving 
himself,  but  that  he  may  abandon  his  creditors  by 
escaping  from  justice  ?  What  resemblance  is  there  be- 
tween a  debtor  endeavouring  to  stand  his  ground,  by 
averting  the  publicity  of  an  action,  to  a  debtor  saying  to 
a  particular  creditor,  <<  I  have  committed  felony,  but  if 


and  another. 
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1831.        you  will  not  prosecute  me,  if  you  will  suffer  me  to  escape, 

I  will  give  you  property  sufficient,  or  more  than  sufficient, 

De  Tastet.    to  cover  your  demand  ? 

In  thc^  matter  j^  Woodier's  case,  B.N.  P.  39;  Raikes  v.  Poreau, 
Latham  Cookcj  73 ;  Vernon  v.  Hankeyy  Cookcj  95 ;  and  Fowler  v. 
Padgety  7  T.  R.  509,  it  is  settled,  that  if  a  trader  depart 
the  realm  to  avoid  a  criminal  prosecution,  or  in  defiance 
of  such  rules  of  morality  as  to  manifest  a  neglect  of  the 
interest  of  his  creditors,  he  commits  an  act  of  bank- 
ruptcy. The  principle  of  which  is  explained  by  Mr.  Jus- 
tice Lawrencey  in  Fowler  v.  Padgett  who  says,  ^*  I  think 
that  Woodier^s  case  and  the  case  of  Raikes  v.  Poreau 
might  have  received  the  same  determination,  though  on 
a  different  ground ;  for  though  it  was  not  the  immediate 
object  of  the  parties  in  those  cases  to  delay  their  cre- 
ditors by  going  abroad,  yet  as  that  must  be  the  necessary 
consequence  of  such  an  act,  it  would  be  evidence  of  their 
intending  to  delay  or  defeat  their  creditors,  and  so  it 
would  come  within  the  construction  of  the  statute  now 
contended  for  by  the  plaintiff." 

Assuming  for  a  moment,  that  Mr.  De  Tastet^  after  he 
was  acquainted  with  the  fact  of  the  forgery  committed 
by  Mr.  Parry ,  had  engaged  with  Mr.  Parry  not  to  pro- 
secute him,  if  he  (Mr.  Parry)  would  give  up  to  him 
(Mr.  De  Tastet)  this  property,  will  any  lawyer  venture 
to  contend,  that  the  property  obtained  by  Mr.  De  Tastet 
could  have  been  held  by  him  ?  If  that  be  so,  the  next 
question  vidll  be,  whether  the  circumstances  do  not 
amount  to  this  ?  whether  the  facts  of  this  case  do  or  do 
not  present  to  the  Court  a  case  upon  which  a  jniy 
must  draw  the  inference  that  such  an  agreement  bad 
taken  place?  Upon  the  whole,  will  your  Lordship, 
in  this  state  of  facts,  and  when,  upon  the  case,  such 
opinions  have  been  expressed  by  Sir  James  Masisfkld 
and  Lord  Eldon^  take  upon  yourself  to  say  that  the  pro- 


and  another* 
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ceedings  should  terminate,  because  the  question  has  been.        1881. 
decided  at  law  in  such  a  way  as  ought  to  bind  the  ris:hts         """" 

of  the  parties  to  the  extent  of  80,000/.  ?  De  Tastet. 

In  the  matter 
of 
Lyndhurst  (Chancellor) :  —  After  so  many  years  of       Latham 

litigation,  and  after  an  acquiescence  by  one  or  both  of 

the  parties  for  so  long  a  period,  if  the  stake  were  not  so 

great,  and  the  opinions  of  Sir  James  Mansfield  and  Lord 

JEldon  were  ndTentitled^  to  the..grfiajtest  .consideration, 

I  should  not  hesitate  in  saying,  that  the  litigation  ought 

not  to  be  renewed ;  but  the  stake  is  so  considerable,  the 

opinions  expressed  are  of  such  weight,  and  it  is  of  so 

much  importance  that  this  question  of  law  should  be 

finally  settled^  that,  notwithstanding  the  inconvenience 

with   which    it    may    be   attended,    I    must    consider 

whether  the  subject  has  been  satisfactorily  tried  and 

concluded. 

Although  I  certainly  have  thought,  during  the  argu- 
ment, that  Lord  Eldon  had  no  authority  to  sign  the 
order  after  he  quitted  office,  and  that  the  effect  of  signa- 
ture was  only  to  authenticate  the  order  as  having  been 
pronounced  by  him ;  yet  this  is  not  of  much  moment, 
as  I  can  make  an 'original  order,  should  I  be  of  opinion 
that  this  is  a  proper  case  for  a  new  trial.  It  would 
thus  become  a  mere  question  of  costs. 

With,  respect  to  the  propriety  of  the  application  to 
this  Court,  instead  of  a  Court  of  Common  Law,  the 
only  point  is.  Whether,  if  this  Court  sees  that  justice 
has  not  been  done,  and  I  should  be  satisfied  that  the 
question  has  not  been  properly  tried,  I  may  not  direct 
an  action  to  be  brought  ?  or,  Whether,  though  I  may 
be  clearly  satisfied  that  the  judgment  on  the  action 
was  erroneous,  I  must  act  upon  and  give  effect  to  that 
error  ? 

Vox-.  I.  0 
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1831.  The  substantial  question  then  is,  Whether  this  pro- 
perty,  thus  obtained  from  the  threat  of  prosecution,  can 

De  Tastkt.    be  retained  ? 

In  the  matter       That  it  was  paid  under  pressure  is  quite  clear ;  and 
Latham       the  point  is,  What  is  the  effect  of  the  particular  species 

find  another.    ^ j.  p,.gss^re  used  in  this  case  —  not  of  a  threat  to  sue,  but 

of  a  prosecution  for  forgery  ? 

The  counsel  at  the  trial,  I  see,  put  that  point  to  the 
learned  Judge.  Lord  EUenborough  said,  it  was  not  the 
ordinaiy  case  of  pressure,  but  of  pressure  arising  from 
the  apprehension  of  a  criminal  prosecution.  Lord  Elien- 
boroughj  therefore,  had  his  attention  called  to  it ;  and  he 
said,  ^'  In  my  opinion,  it  makes  no  difference ;  if  it  is 
from  pressure  of  any  description  that  the  transfer  is 
made,  it  is  no  longer  a  voluntary  act ;  if  it  is  not  a 
voluntary  act,  it  is  a  good  transfer."  That  was  brought 
under  the  consideration  of  the  full  Court  of  King^s 
Bench,  and  that  Court  was  of  opinion  that  the  direction 
was  right.  It  must  have  been,  I  think,  upon  the  ground 
that  Lord  Eldon  difiered  in  opinion  from  the  Court 
of  King's  Bench  upon  that  direction,  that  he  made  this 
order. 

It  is  a  very  short  question ;  viz.  Whether  this  point 
was  properly  put  to  the  jury  by  Lord  EUenbarougkf 
The  whole  case  is  now  before  me ;  the  validity  of  the 
supposed  distinction,  and  all  the  facts.  From  the  re* 
spect  I  entertain  for  the  noble  Lord  who  pronounced 
the  judgment,  and  from  the  extent  of  the  sum  at  stake, 
I  must  look  into  the  proceedings  before  I  decide  the 
case. 

The  case  stood  over  for  judgmf^m;,^^.hich  was^not 
pronounced  when  Lord  Lyndhwrst  resigned  the  great 
seal. 
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Mr.De  Tastet  preseniei  a  petition  for  a  reversal  of        1831. 
the  order  (a)  made  by  Lord  Ebkm  on  the  30th  day  of      „ 

A      .f  ,  «^2   '  -^  ^  Ex  parte 

Apnl  1827.  De  Tabtet. 

In  the  matter 
of 
Sir  Edward  Sugden,  Mr.  PqjySf  and  Mr.  Koe  for       Latham 

Mr.  De  TaMt :  —  ""^  ^°'''^' 

The  petitioner  is  Mr.De  Tasiei.  an  opulent  merchant.  Petition  to 

I        J.         1         «i/*t  •  .^         rehear  Lord 

who,  during  the  whole  of  these  transactions,  amidst  a  Eldon's  order 

system  of  fraud  by  which  he  has  been  plundered,  and  of  ^'^^  ^^  '"■*' 

calumny  by  which,  for  no  less  than  thirteen  years,  he  has 

been  vilified,  has  conducted  himself  with  the  greatest 

propriety. 

Tlie  Lord  Chancellor  :  —  Mr.  De  TaUet  ought  to 
have  been  a  very  rich  individual  to  have  sustained  all 
these  expences.  I  for  years  remember  this  cause  in 
the  Courts  of  Common  Law ;  and  he,  unless  I  am  much 
mistaken,  is  the  same  person  who  had  to  pay  8,000/.  for 
an  undefended  cause  in  the  Court  of  Common  Fleas. 
He  has  been  in  courts  of  law  ever  since  I  came  into  the 
courts,  and  it  is  time  that  he  should  be  out  of  them. 

Mr.  Knight: — Mr.  De  Tastet  had  this  verdict  against 
him  for  80,000/.  He  might,  if  he  had  thought  proper, 
have  called  iVilUamSj  who  was  privy  to  the  whole  trans- 
action ;  but  Mr.  De  Tastet  thought  it  safer  to  let  his 
case  go  to  the  jury  without  any  evidence.  This  Court, 
however,  will  not  be  thus  misled.  Before  the  conscience 
of  the  Court  is  satisfied,  it  will  require  the  whole  truth 
to  be  disclosed. 

Sir  Edward  Sugden :  —  The  petition  by  Mr.  CarroUj 
upon  which  the  order  was  made  by  Lord  Eldanj  is 

(a)  See  the  order  in  note,  atUe,  166. 

o2 
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1831.        founded  upon  the  supposition  that  the  nisi  prius  judg- 

„ ment  of  Sir  James  Mansfield,  in  1813,  is  (a)  correct 

DeTastbt.    law;  and  the  solemn  judgment  of  the  Court  of  King's 
In  thc^mattcr  B^^ch,  in  (b)  1815,  reversing  that  judgment,  is  erro- 
Latham       neous.    They  may  be  so.    But,  at  least,  the  presumption 
^'    is  the  contrary ;  and  there  will  be  no  difficulty  in  shew- 
ing that  the  law,  as  expounded  by  the  G)urt  of  King's 
Bench,  is  founded  on  precedent  and  on  principle. 

It  is  established  by  an  uniform  series  of  decisions,  that 
to  constitute  a  preference  it  is  necessary  that  the  transfer 
should  be  voluntarily  made ;  the  law  does  not,  in  de- 
fiance of  its  own  maxim,  ^^  vigilantibfis  et  wm  dormia^ 
tibus  subveniunt  'Jura,**  prevent  the  creditor  obtaining 
payment  by  means  of  his  own  vigilance,  but  solely  pre- 
vents the  debtor,  by  his  own  free-will,  preferring  any 
one  of  his  creditors  to  the  injury  of  the  general  body  of 
creditors.  The  transfer,  to  be  invalidated,  must  be  made 
with  the  free-will  of  the  debtor.  The  only  dictum  im- 
pugning this  doctrine  is  the  dictum  of  Sir  James  Mans^ 
field  in  lliis  very  case,  (c) 

The  Lord  Chancellor: — This  law  has  been  over- 
ruled again  and  again.  We  all  remarked,  that  when 
Sir  James  Mansfieldy  who  undoubtedly  was  a  very  able 
lawyer^  returned  to  nisi  prius,  he  brought  some  strange 
doctrines  back  with  him,  both  as  regarded  the  law  of  real 
and  personal  property.  The  last  case  I  argued  in  the 
Court  of  King's  Bench  was  from  Lancashire,  and  the 
pressure  was  in  these  words:  "  My  sons,  at  Glasgow,  have 
advanced  to  you  6,000/.  I  require  a  security,  whereby, 
in  the  event  of  your  bankruptcy,  I  may  be  safe."  The 
only  question  was,  Whether  the  bankrupt  himself  had 
moved  him  to  ask  for  something  ?  but  as  that  was  not 


(a)  See  ante,  p.  142.        (6)  Sec  antcy  p.  1 45.        (c)  Ante,  p.  1 5^ 


and  another 
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proved,  it  was  admitted  not  to  have  been  voluntary.         1831* 
There  was  another  case  which  I  argued  in  the  Court  of        ""~" 
Common  Pleas.     The  case  was  this:  There  was  a  con-    d£  Tastet. 
siderable  sum  received  by  a  party,  in  payment  from  the  ^"  ^^^  matter 
bankrupt.     Mr.  Baron  HuUock  left  it  to  the  jury,  whe-       Latham 
ther  it  was  a  pa3rment  in  contemplation  of  bankruptcy. 
I  argued,  that  its  being  in  contemplation  of  bankruptcy 
was  not  sufficient ;  for  it  might  be  under  pressure :  that 
if  it  was  a  voluntary  payment,  and  in  contemplation  of 
bankruptcy,  it  was,  these  two  requisites  wanting,  reco« 
verable  by  the  assignees ;  but  if  either  was  wanting  it 
was  not  recoverable.      The  Court,  without  hesitation, 
granted  a  new  trial. 

Sir  Edward  Sugden:  —  The  present  case  is  much 
stronger  than  either  of  the  conclusive  cases  cited  by 
your  Lordship.  The  pressure  upon  Parry  has  not  been 
attempted  to  be  denied.  No  pressure  could  have  been 
greater.  No  act  was  ever  more  involuntary  than  this 
act  of  Mr.  Parr^s. 

The  Lord  Chancellor  :  —  The  law  is  plain :  there 
must  be  voluntariness  and  contemplation  of  bankruptcy 
both  united.  You  may  just  as  well  desire  me  to  say  any 
thing,  as  to  say  that  that  is  not  the  Uw ;  and  that  is  the 
poly  question.  It  is  not  the  less  involuntary, — it  is  not 
the  less  compulsory,  —  that  the  compulsion  is  owing  to 
the  threat  of  a  halter. 

Mr.  Pepys  and  Mr.  Xbc,  who  were  on  the  same  side^ 
jvere  stopped  by  the  Court. 

Sir  Charles  fVetherell,  Mr.  KniglUj  and  Mr.  Beames 

for  the  assignees. 

o3 
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1831.  Lord  Chancellor  : — Before  you  bq^iDy  I  wish  joa 

to  address  yourselves  to  this :  Supposii^  there  were  two 

De  Ta8tkt.    pressures  moving  from  or  occasioned  by  the  same  per- 
In  the^ matter  ^^.  f^^^  ^^  jy^  jImW  on  Pony;  the  one  a  preasim 

Latham       of  a  crinunal  nature;  call  it  so  for  shortness;  the  other 
an   aootber.    ^^  ^  ^j^y  nature;   can  you  contend^  that,  as  the  civil 

pressure  would  have  done  without  the  criminal  preasmey 
it  is  nullified  by  that  addition  ?  can  yon  contend,  that 
the  addition  of  the  criminal  to  the  civil  pressore  will 
make  that  voluntary  which  otherwise  would  have  been 
compulsory  ? 

« 

The  Counsel  proceeded :  —  When  the  value  of  the 
property  is  considered,  which  is  no  less  than  60,00(NL ; 
when  the  (pinion  of  Sir  James  Man^leldj  and  the  ex- 
perience of  the  learned  Judge  by  whom  the  order  now 
sought  to  be  reversed  was  made,  are  duly  weighed ;  and 
the  law  and  the  principle  of  his  Lordship's  decision  aie 
duly  weighed;  it  will  appear,  that  there  never  was  a 
case  which  more  imperiously  called  for  grave  and  deef 
consideration. 

Lord  Chancellor:  —  The  Courts  of  Law  have 
again  and  again  virtually  decided  this;  for  they  have 
decided,  that  two  things  must  be  comlnned  to  make 
tlie  transfer  void, — voluntariness  and  contemplation  of 
bankruptcy. 

ITie  Counsel  proceeded :  —  We  say  diat  PorryMid 
contemplate  bankruptcy,  and  that  the  transfer,  within  the 
meaning  of  all  the  cases,  was  voluntary;  that  is,  he  acted 
with  his  eyes  open  to  the  injury  of  the  general  creditors. 
And  upon  this  principle  Sir  James  Mansfield  and  Lord 
EldoUy  having  due  regard  to  tlie  settled  cases,  and  to  the 
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principle  of  the  law,  decided.     The  words  of  the  Chief       1831. 
Justice  are :  **  What  is  the  object  of  all  this  willingness        — 
of  the  bankrupt  to  put  his  property  into  Mr.  De  Tastefs   Db'tastbt. 
hands,  but  to  prevent  his  being  prosecuted  for  forgery  ?  ^^  '^®  matter 
How  can  we  possibly  understand  the  transaction  in  any      Latham 
other  manner  ?     And  then,  having  transferred  all  this    ""*  another; 
money  into  the  hands  of  Mr.  De  Tastetj  he  immediately 
flies.     It  was  known  to  Mr.  Marddl ;  it  was  known  to 
Mr.  Gorst;  it  was  known  to  Mr.  De  Tagtet^  and  it  was 
not  denied  by  Parry ^  that  he  had  committed  a  gross 
forgery;  and  the  whole  of  this  operation  between  Mr.  De 
Tastet  and  Parry  seems  to  have  given  him  just  time 
enough  to  transfer  his  property,  and .  then  for  him  to 
escape  the  hands  of  justice  by  flying  abroad. 

<<  There  has  been  no  case,  I  think,  in  which  it  has 
been  decided  that  a  man  who  is  in  such  circumstances 
as  Parry  then  was,  with  an  inevitable  bankruptcy  to 
follow  immediately  on  his  quitting  the  kingdom,  could 
transfer  property  to  one  creditor  to  the  prejudice  of  all 
the  rest  A  great  deal  has  been  said  to  you  as  to  the 
diflerence  "between  voluntary  payments  and  coercive 
payments  by  the  bankrupt.  If  the  creditor  ari'ests  the 
bankrupt,  and  die  bankrupt,  to  redeem  himself,  puts 
property  into  the  hands  of  the  creditor,  that  he  may 
hold  under  a  commission  founded  on  an  act  of  bank- 
ruptcy committed  afterwards ;  so,  if  a  creditor,  without 
being  involved  at  all  in  any  transaction  as  to  the  bank- 
ruptcy, goes  to  the  debtor,  and  says,  <  My  debt  is  in 
dst^er,  and  I  will  have  security,  or  I  will  arrest  you 
to-day  or  to-morrow;'  and  the  debtor,  in  order  to  pre* 
vent  sudi  an  arrest,  puts  property  into  the  hands  of  the 
creditor,  he  would  be  at  liberty  to  hold  it ;  but  it  does 
not,  therefore,  follow  that  a  creditor,  who  has  his  debtor 
within  his  power,  and  can  take  away  his  life  for  a  noto- 
rious forgery,  can,  under  such  circumstances,  with  an 

o  4- 


and  another. 
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1831.        immediate  bankruptcy  to  follow,  take  property  from  that 

"■""^        debtor.     And  I  have  never  myself  seen  a  stronirer  case« 

Dfxrr,.    (as  this  seems  to  me,)  with  Lpect  to  the  rijof  the 

In  the  matter  assignees   to   recover  property  so   transferred   from  a 

Latham       debtor  to  a  creditor." 

We  submit  to  your  Lordship,  that  the  law,  as  estab- 
lished by  every  decision  for  the  last  century,  and  con- 
firmed by  Sir  James  Mansfield  and  Lord  Eldon  in  this 
very  case,  is,  that  an  act  done  by  a  debtor,  with  intent 
to  prefer  his  creditor,  is,  although  valid  as  between 
the  debtor  and  creditor,  void  as  against  his  general 
creditors,  and  that  voluntariness  and  contemplation  of 
bankruptcy  are  merely  circumstances  to  discover  that 
intent. 

When  the  conveyance  is  voluntary,  that  is,  made 
with  perfect  free  will,  no  doubt  can  be  entertained  ci 
this  being  strong  evidence  of  an  intent  to  prefer.  It, 
however,  is  not  conclusive  evidence;  for  the  voluntary 
transfer  may  be  valid. 

The  converse  is  also  true.  When  the  transfer  is 
made  from  the  fear  of  civil  process,  no  doubt  can  be 
entertained  of  this  being  strong  evidence  of  not  being 
with  intent  to  prefer  in  the  event  of  an  ensuing  bank- 
ruptcy, but  to  avoid  a  bankruptcy  by  surmounting  bis 
difficulties.  It  is  not,  however,  conclusive  evidence;  as 
the  transfer  by  a  trader  of  the  whole  of  his  property 
from  fear  will  not  protect  the  proper^  from  the  body  of 
creditors. 

The  law  says,  every  man  must  intend  the  necessaiy 
consequences  of  his  act ;  and  the  necessary  consequences 
of  such  an  action  being  the  preference  of  one  creditor  to 
the  exclusion  of  the  general  body  of  creditors,  the  law 
will  not  sanction  it. 

In  the  present  case,  it  is  clear  that  Parry  acted,  not 
from  any  hope  to  surmount  his  difficulties,  but  solely 

U 


\ 


.     CASES  IN  BANKRUPTCY.  1»S 

firom  the  hope  to  escape  from  his  creditors,  and  escape         1831. 

the  gallows.  

The  argument  extended  to  a  considerable  length,  but,    De  Tastet. 

it  being,  in  substance,  the  same  as  before  Lord  Lyndr  ^°  ^^  matter 

hurst^  is  not  repeated,  {a)  Latham 

and  another. 


{a)  The  progress  of  the  law  giving  that  creditor  as  great  a 

upon  this  subject  is  as  follows:—*  preference   as   giving  security? 

Uiy  Before  the  year  1 727.  And  yet  it  was  never  pretended. 

Until  the  year  1727,  a  prefer-  that  paying  a  debt  should  be  held 

ence,  which  is  now  deemed  a  sort  an  act  of  bankruptcy,  because 

of  commercial  crime,  was  sane-  lent  two  months  before  the  bank- 

tioned  as  an  honest  act  by  a  &il-  ruptcy.    A  man  that  knows  he 

ing  debtor  to  a  friend.  must  be  a  bankrupt  may  by  law 

1680,  Hunter*s  case.  Freeman^  pay  off  his  creditors.    And  this 

270,  seems  to  be  the  first  case  power,  at  it  may  be  abused,  so, 

where  an  assignment,  after  an  on  the  other  hand, it  may  be  very 

arrest,  but  before  the  completion  properly  executed ;  there  may  be 

of  the  act  of  bankruptcy,  was  de-  particular  obligations  in  point  of 

dared  fraudulent.  gratitude,  &c" 

1721,  Cock  y.  GoodfelioWf  10         1725,  Jacob  y.  Shepherd^  Burr, 

Mod.  489,  the  Lord  Chancellor  478,  the  Master  of  the  Rolls  was 

said,  **  It  is  objected,  that  this  so  struck  with  the  objection  of 

deed  is  made  to  give  an  undue  fraud  from  preference,  that  he 

preference  to  her  children.     I  set  aside  the  deeds,  which,  deeds 

know  not  what  law  or  reason  were  afterwards,  upon  an  issue, 

there  is  to  favour  this  objection,  found  valid. 
Any  body  may  make  his  creditor        1727,  Smail  v.  Oudiey,  2  P. 

executor,  and  then  the  law  gives  Wnu.  427,  a  trader,  in  contem- 

him  a  preference;  and  not  only  plation  of  his  bankruptcy,  and  to 

so,  but  the  law  allows  this  execu-  give  a  preference  to  a  favourite 

tor  to  give  any  other  creditor,  in  creditor,  made  an  assignment  to 

equal  degree,  a  preference.     It  him  of  part  of  his  property. 
u  true,  indeed,  sometimes  this        Master  of  tJte Rolls: — ''There 

Court    will    interpose,   because  may  be  a  just  reason  for  a  sinking 

these  powers  may  be  an  inlet  to  trader  to  give  a  preference  to 

fraud ;  but  this  Court  will  never  one  creditor  before  another ;  to 

take  from  the  executor  himself  one    that    has    been  a  faithful 

this  preference  which  the  law  friend,  and  for  a  just  debt  lent  to 

gives  him.    Is  not  paying  a  debt  him  in  extremity,  when  the  rest 
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1831.  The  Lord  Chancellor:  — 

"  I    shall    not    call    upon    the    other    party    to   re- 

DeTastet.    ply;  for  my  opinion   certainly  is  not  in  the   smallest 
In  the  matter ^^ 

of  ' 

Latham       of  hi^  debts  might  be  due  from  diate  prospect  of  a  certain  benk- 

him  as  a  dealer  in  trade,  wherein  ruptcy  was  the  cause  of  the  as- 

his    creditors    may    have    been  rignment. 

gainers;  whereas  the  other  may  In  Wordey  y.  DemaUot,  1758 

not  only  be  a  just  debt,  hot  all  I   Burr,  467,   Lord    MatufiM 

that   such   creditor  has  in  the  says,  **  It  has  been  aig;ued,  that, 

world  to  subsist  upon;  in  this  after  a  resolution   taken  by  a 

case,  I  say,  and  so  circumstanced,  trader  to  commit  an  act  of  bank- 

the   trader   honestly  may,  nay  rupu^,  the  trader,  so  resolvii^  to 

ought  to   give  the   preference,  become  bankrupt,  might  lawfofly 

The  same  was  done  in  Code  v.  prefer  a  just  crecfitor,  by  convey* 

Goodfellow,  and  in  Sir  Stephen  ing  part  of  his  efiects  to  satisfy 

Evan^s  case.    So  that  this  hav*  that  aecfitor's  debt, 

ing  been  settled,  though  it  may  **  It  is  not  necessary  to  <leCer- 

have  a  mischievous  consequence  mine  that  question  in  thk  caoMii 

in  preferring  some  creditors  in  ibr  here  the  question  is  of  all: 

hopes  of  payment  from    them  and  therefore  I  will  only  say,  i 

afterwards,    yet,   according    to  no  such  proposition  is  yet 

these  precedents,  I  must  decree  lished,  much  less  in  the 

in  favour  of  the  deed  giving  a  whereto  it  has  been  urged.** 

preference.**  But  if  a  bankrupt  maj,  JMt 

A/ier  the  year  17S8.  before  he  orders  himself  to  be 

From  the  year  1728  a  different  denied,  convey  all  to  pi^  tie 

opinion  has  been  entertained,  and  debts  of  favourites,  the  wont  wmi 

the  idea  of  its  being  in  any  case  most  dangerous  priority  woM 

legal  to  make  an  assignment  with  prevail,  dq>ending  mefdy  opoa 

intent  to  give  a  preference  is  not  the  unjust  and  oomipC  partiBfiqr 

tolerated.  of  the  bankrupt. 

The  test  of  preference  seems.  In  WUitm  v.  IXigr,  A.D.  173B, 

however,  to  have  been,  that  the  8  Bwr.  827,  a  deed,  with  a  viar 

transfer  was  made  on  the  eve  to  give  a  preference^  It  dedarcdta 

and  in  contempladon  of  the  im-  be  an  act  of  bankruptcy ;  and  the 

mediate  bankruptcy.  same  decision  is  to  be  foood  in 

In  Uttwm  V.  O&ver,  A.D.  1739,  all  the  subsequent  cases. 

j9MiT.481,LordJ7tfr</tpidlrestab-  In  LhUomY.BmrUei^  AJ^ATIKK 

lishes   the  deed,  because  there  5  Wils.  47,  a  trader,  in 

was  no  suggestion  that  the  imme*  plation   of  bankruptcy. 
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d^ree   shaken   by  the  very  able  arguments  I  have        18S1. 
heard.  -^^ 

Ex  parte 

Db  Tastkt. 

In  the  matter 
one  third  part  of  his  effects.  Per    ferent    creditors    as    be    thinks  of 

curiam.  The  preference  is  n  fraud  proper.                                                 j  ^**^ 

upon   all    the  laws   concerning  Vn  Round  y.Byde^\*n 5^  Cooke ^ 

bankrupts,  which  proceed  upon  91,  Lord  Mansfield  says,  **  I  take 

equality,  and  say  that  all  ere-  it  to  be  clear  law,  that  if,  in  con* 

ditors  shall  come  in  pari  passu,  templadon  of  bankruptcy,  a  man 

There  is  no  case  wherever  such  conveys  to  the  fairest  creditor 

a  preference  as  this  was  allowed,  that  ever  existed,  it  is  not  a  frau* 

The  same  spirit  of  equality  ought  dulent  deed  as  between  them, 

to  warm  the  courts  of  justice  but  it  tends  to  defeat  the  whole 

which  wanned  the   legislature,  bankrupt  laws,  and,  as  such,  is 

whan  they  made  the  bankrupt  held  to  be  a  fraud  on  the  rest  of 

laws;  and  if  we  should  let  this  the  creditors.  It  is  equally  clear, 

deed  stand,  we  should  tear  up  that,  though  it  be  not  a  convey- 

the  whole  bankrupt  laws  by  the  ance  of  the  whole  of  his  property, 

roots :  it  is  a  bill  of  sale,  made  by  and  that  a  part  be  omitted,  yet, 

a  trader  when  he  had  an  act  of  if  it  be  made  in  contemplation  of 

bankruptcy  in  contemplation.  bankruptcy,  it  is  a  preference, 

In^an»i<mY.JFIf^,A.D.1774,  and,  as  such,  an  act  of  bank- 

Coivp.  117,  Lord  Mansfield  says,  ruptcy. 

**  The  case  of  SmaU  y.  Oudley  The  same  doctrine  is  invari- 

was  a  very  fiivourable  case;  but  ably  held  in  all  the  following 

I  think  it  extremely  shaken  by  cases;  and  in  Hartshorn  y.  Shd- 

the  case  of  lAnion  v.  Bartiet,  den^  1801,  3  Bos.  4*  PuU.  58S, 

which    determines,  that  if  the  Mr.  Justice  Chambre  says,  ^  The 

mere  and  sole   motive  of  the  rule  appears  to  me  to  be  this: 

trader  was  to  give  a  preference.  Any  payment  made  by  a  trader 

it  shall  be  void.    The  opinion  of  before  an  act  of  bankruptcy,  and 

the  Court  was  founded,  not  upon  in  contemplation  of  such  act,  and 

one  third  being  the  same  as  an  with  a  view  on  his  part  to  give  a 

assignment  of  all  his  effects,  but  preference  to  a  particuhu*  ere* 

upon  the  trader's  giving  a  prefer-  ditor,  is  void.    This  doctrine  in- 

ence,  and  upon  his  sole  motive  deed  is  new,  and  has  been  intro- 

being  to  do  so.    If  he  can  give  it  duced  within  our  own  memory, 

to  one,  he  can  give  it  to  another,  but  affi>rds  a  good  rule  when 

which  would  establish  this  prin-  founded  in  equity.** 

ciple;that  a  bankrupt  may  appor-  The  transfer  being  made  on 

tton  his  estate  amongst  his  dif-  the  eve  of  the  bankruptcy^  being 
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1831.  I  can  by  no  means  accede  to  the  proposition,  that  the 

"""^        doctrine  maintained  by  Sir  James  Mansfield  in  the  Court 

Bx  parte  ^ 

Dk  Tastet.    

In  the  matter          ,        .,            ....  ^.^                /^       *       .    » 

Qf            merely  evidence  of  the   mtent  Aldcrson  v.    Tempie,     4   Burr. 

Latham       with  which  it  was  made,  it  was  2S35. 

and  another,    g^^u  discovered,  that,  by  limiting  But    the    particular   tests  of 

the  enquiry  to  this  time,  the  ob-  fraud  in  cases  of  bankruptcy  are :. 

ject  would  be  defeated.  The  rule  1.  The  time  when  the  transfer 

has  now  been  enlarged;  and  there  was  made, 

has  been  but  one  question  for  2.  The  solvency  or  insolvency 

consideration,  viz.  with  what  in-  of  the  debtor  at  the  time  of 

tent  was  the  property  transfer-  the  transfer, 

red  ?    If  it  is  to  prefer  the  cr&-  3.  The   transfer  being  made 

ditor  in  the  event  of  the  debtor's  in  consequence  of  a  prior 

bankruptcy,  it  is  a  preference,  agreement, 

and  void ;  if  it  is  not  to  prefer  4.  The  amount  conveyed, 

the  creditor,  but,  by  satisfying  5.  The  transfer  bdng  volun- 

the  creditor,  to    surmount  his  tary  or  involuntary, 

difficulties,  it  is  valid.  1 .  The  time  when  the  trantfer 

To  discover  this  intent,  it  is  of  it  made;  for  if  the  transfer  is 

course  necessary  carefully  to  con-  made  on  the  eve  of  bankruptcy, 

sider  all  the  circumstances  atten-  it  raises  a  presumption  of  fraud; 

dant  upon  the  transaction.  but  it  is  only  presumption,  for  if 

There    are    certain    general  the  real   motive  by  which  the 

badges  of  fraud,  or  tests  of  ho-  trader  is  actuated  is  anxiety  to 

nesty,     which     cannot     escape  stand  his   ground,  the  transfer 

notice.  may  be  valid,  although  only  a 

If  the  grant  or  conveyance  is  moment  before  the  bankruptcy, 

made  voluntarily,  without  any  Shaw  v.  Jakeman^  4  EaHy  201 ; 

application  by  the  grantee,  fraud  Arbom  v.  Hanbwy,  1  Holt,  577 ; 

may  be  presumed.  Cock  v.  Good^  and  Reed  v.  Aj^ton,  1  Holt^  504. 

/eUaw,  10  Mod,  489;  Hartshorn  As  a  conveyance  may  be  valid 

v.  Slodden,  2  Bos,  Sf  Pull,  582 ;  if  made  on  the  eve  of  the  bank- 

BeWs  Bankrupt  Laws  of  Scot-  ruptcy ;  so  it  may  be  void,  not- 

land,  226;    Crosley    v.  Crouch,  withstanding  a  lapse  of  time,  if 

1 1  Easty  261  and  262.  clearly  made  with  intent  to  pre- 

If  the  grant  or  conveyance  is  fer.    Law  v.  Skinner,  2  Blackst^ 

made  without  the  privity  of  the  996,  is  the  case  of  a  conveyance 

creditor,  fraud  may  be  presumed,  made  ttvo  years,  and  Hassel  v. 

Small  V.  Oudley,  2  P.  Wms,  427 ;  Simpson,  Doug,  88,  four  years, 

Harmon  v.  Fisher,  Cotvp,  117;  before  open  failure;  both  these 
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of  Common  Pleas,  when  this  case  was  before  him,  is  in        1831. 

the  least  deirree  consistent  with  the  acknowledired  law        

^  ® Ex  parte 

' De  Tastbt. 

were  assignmeDts  of  the  whole  dence  of  the  honesty  of  the  trans-  ^£ 

of  a  trader's   property.      This,  action.     Small  v.  Oudley,  2  P,       Latham 

however,  does  not  seem  to  affect  Wnu.  427.    But  query,  whether     ***^  another, 

the  position «  this  case  is  law.    Vide  Harman  v. 

2.  The  iolvency  or  insolvency  Fither,  Cowp,  117.  Vide  Smgle^ 
of  the  debtor  at  the  time  of  the  ton  v.  Butler^  1  Boi.^  PitU.  283, 
transfer  is  another  species  of  which  was  a  payment  out  of  the 
evidence  to  which  attention  is  usual  course  ofa  bill  of  exchange, 
always   paid,  and  upon    which  and  declared  void. 

mistakes  are  frequently  made;  4.  The  amount  contfeyed is  also 
for  the  question  is,  not  whether  important  evidence  of  the  intent 
the  creditor,  from  notice  of  hb  by  which  the  debtor  was  actu- 
debtoPs  insolvency,  obtained  ated ;  for  if  a  debtor  convey  the 
payment,  but  whether  the  debtor,  whole  of  his  property  to  a  ere- 
from  knowledge  of  his  own  in-  ditor,  or  so  much  as  will  incapa- 
solvency,  made  the  payment  to  citate  him  from  trading,  the  law 
prefer  the  creditor.  will  infer,  not  that  he  intended 
In  Cock  V.  Goodfellow,  A.  D.  to  continue  his  trade,  but  that 
1721,  10  Afo^.  489,  Lord  Manr-  he  intended  the  regular  conse* 
Jieldf  in  commenting  on  the  sup-  quence  of  his  act,  "  to  discon- 
posed  reasons  for  establishing  this  tinue  it."  '*  Such  a  deed,"  says 
deed,  says,  ^  She  was  solvent  at  Abbot,  J.,  in  Pulling  v.  T^ker, 
the  time."  In  Cadogan  v.  Kennet^  4  B.  S^  A.  385,  ^'  would  make 
Courp,  435,  Lord  Mansfield  says,  bankruptcy  inevitable,  and  a  man 
**  The  circumstance  of  a  man's  must  be  supposed  to  contemplate 
being  indebted  at  the  time  of  his  the  consequence  of  his  own  act." 
making  a  voluntary  conveyance  It  is,  therefore,  the  law,  that  a 
is  an  argument  of  fraud."  Hassel  conveyance  by  a  trader  of  the 
▼.  Simpson,  Doug.  88.  The  con-  whole  of  his  property  for  the 
veyance  was  declared  an  act  of  satisfaction  ofa  debt,or  to  indem- 
bankruptcy,  although  the  trader  nify  a  surety,  is  an  act  of  bank- 
was  solvent  at  the  time  it  was  ruptcy.  Small  v.  Oudley,  1727, 
made.  But  note,  this  was  a  con-  2  P.  Wms.  427 ;  ex  parte  Foord, 
▼eyance  of  the  whole  of  his  pro-  1755,  2  Burr.  477;  Worsley  v. 
perty.  Demattos,  1 758,  J?«rr.467 ;  Wilson 

3.  The  transfer  being  made  in  y.Day^ll 59,  Burr. S27;  Compton 
consequence  of  a  prior  fair  agree-  v.  Bedford,  1762,  1  Blackst.  362; 
ment  is  always  considered   evi-  Hooper  v.  Smith,  n^,\  Blackst. 
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1831.        respecting  preference  by  a  bankrupt.     It  is. contrary  to 
what  always  was  and  is  the  law.     It  is  quite  contrary  to 

De  Tastet.     — 

In  the  matter                            _  ..... 

of            441;  Kettle  v.  Hamnumd^  1767,  Ins  creditors,  he  comimti  an  act 

Latham        Cooke,  86 ;  Alderton  ▼.  Temple,  of  bankruptcy.     Woodwi^%  case, 

and  another.     ,^gg^  ^  ^^^  ^^^.  Harmon  v.  B.  N.  P.  39 ;  Rmkee  v.  Poretm, 

Fkher,  1774,  Cowp,  117;  Rtut  Cooke,  73;    Verwm  v.  Hemkey, 

▼.  Cooper,  1777,  Cony.  689 ;  BuU  Cooke,  95.    In  Foiter  v.  Pa^ 

cA^  V.  J&a«<o,  1779,  i>oifg.  889;  7    71  JZ.    509,    Gronff,  J.,    mj%, 

Devonv.  Watts,  1779,  Doug,  86;  **  This  construction  of  the  act  b 

Hassell  v.  ^mpson,  1780,  Dotrg.  not  impeached  by  FFbociiffi^scaie; 

88;  IngUs  V.  (rffffi/,  1794, 5  TVr.  for  there  the  parties  most  hare 

Rep,  530 ;  ex  parte  Scudamore,  known  that  their  creditors  would 

1796, 3  Fet.  85.  necessarily  be   delayed   by  the 

The  prindple  of  the  rule  seems  steps  they  took.    And  Itowremce, 

to  be  this:  A  grant  or  convey-  J.,  says,  ^  I  think  that  WooSer\ 

ance  by  a  trader  of  the  whole  of  case,  and  the  case  of  Rmkei  ▼. 

his  property  for  the  satisfaction  Poreau,  might  have  recdved  the 

of  one  or  more  of  his  creditors,  same  determination,  though  on  a 

to  the  exclusion  of  others,  is  an  different  ground ;  for,  though  it 

act  which  raises  the  strongest  pre-  was  not  the  immediate  object  of 

sumption  that  the  trader  is  des-  the  pardes,  in  those  cases,  to 

perate;  that  whatever  mi^  be  delay  their  creditors   by  goini 

the  immediate  view  of  his  specu-  abroad,  yet  as  that  must  be  the 

ladons,  if  he  werp  calmly  to  cal-  necessary  consequence  of  todi  an 

culate  the  consequences  of  the  act,  it  would  be  evidence  of  their 

actbn,  he  must  know,  that  the  intending  to  delay  or  defeat  their 

necessary  effect  of  such  grant  or  creditors ;  and  so  it  would  cooie 

conveyance  must  be  the  ^ving  within  the  construction  of  the 

a  preference  to  the  grantee :  the  statute  now  conteniled  ibr  by  the 

law,  therefore,  where  the  act  must  plaintiffl 

necessarily  occasion  a  preference.  In  confirmatloii  of  tfak  doo- 

vnll  imply  an  intent  to  prefier.  trine : — 

This  b  a  common  principle  in  Such  conveyance  is  votd,  al- 

the  law,  that  a  man  must  intend  though  the  trader  it  midcr  the 

the  inevitable  consequences  of  induence  of  the  fear  of  l^gal 

hb  actions.    As  if  a  trader  de-  process  at  the  time  of  makiag 

part  the  realm  to  avoid  a  crimi-  iL  Butcher  v.  Matto,  Doug,^9; 

ntA  prosecntioii,  or  in  defiance  of  Newton  v.  Ckaniler^  7  Bssi,  138; 

snch  rules  of  morality  as  to  mam-  Thomson  v.  Hargreoffee,  7  T.  M* 

fest  a  neglect  of  the  interest  bf  548. 

11* 
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what  18  now  the  admitted  law,  settled,  not  onl^^Jijr  jj^e     i   1831. 


decision  of  IlmA  jEUlMormig^^m  )^y^^  the  case     ; 

\JSx  parte 

pB  Taitbt. 

Iq'  the  matter 

There  is,  however,  a  class  of  bankrupt  must  have  known  that  Qf 

cases  apparently  in  opposition  to  insolvency  was  inevitable,  but  the  Latham 
this  doctrine^  by  which  it  seems  *  quo  ammo''  of  both  must  be  ^^  another, 
to  have  been  decided,  that  a  con-  considered.  In  Hartshorn  v.  Slod- 
veyance  of  part  of  a  trader's  pro-  dtn,  A.  D.  1 80 1 , 3  Bos.  S^PuU.  588, 
perty,  made  upon  the  application  Lord  Alvaniey  says,  **  Nor  has  it 
of  a  creditor,  is  not  invalid,  be-  ever  been  held,  that,  if  a  creditor 
cause  the  trader  knows,  at  the  press  for  payment  of  his  debt, 
time  of  making  it,  that  his  &ilure  and  thereby  obtain  goods,  that 
is  inevitable.  the  intention  of  the  bankrupt  be 
Ruit  V.  Cooper^  A.  D.  1777,  called  in  aid  to  set  aside  the 
Cowp,  639,  Lord  Mansfield  says,  transfer.  If  the  goods  be  deli- 
**  Suppose  a  creditor  presses  hb  vered  through  the  urgency  of  the 
debtor  for  payment,  and  the  demand,  or  the  fear  of  prose- 
debtor  makes  a  mortgage  of  his  cution,  whatever  may  have  been 
goods,  and  delivers  possession;  in  the  contemplation  of  the  bank- 
t  hat  is,  and  at  any  time  may  be,  nipt,  this  will  not  vitiate  thepro- 
a  transaction  in  the  common  ceeding."  But  in  Smitky.  Payne, 
course  of  business,  without  the  A.D.  1795,  6  T.  R.  153,  Lord 
creditor's  knowing  there  is  any  Kemfon  seems  to  lay  much  stress 
act  of  bankruptcy  in  contempla-  upon  the  circumstance  of  the 
tion,  and  therefore  good:  it  is  trader's  not  having  any  bank- 
not  to  be  affected  by  what  passes  ruptcy  in  contemplation  at  the 
in  the  mind  of  the  bankrupt.  In  time  he  complied  with  his  cre- 
Tlionuen  v.  Freeman,  A.D.  1786,  ditor's  application.  But  this  doo- 
1  T.  R.  155,  the  case  states,  that,  trine  seems  to  have  been  shaken 
at  the  time  the  deed  was  ex-  in  Poland  v.  Qlynn,  4  Ring.  28. 
ecuted,  the  trader  knew  she  was  in  note;  in  which  case  AbboU, 
in  an  insolvent  state.  In  Cosser  C.  J.,  says,  ^  The  object  of  the 
V.  GoHgh,  A.  D.  1789,  1  T,R.  bankrupt  laws  being  to  divide 
156,  Lord  Kenyan  said,  that,  in  the  bankrupt's  property  equally 
considering  whether  a  payment  amongst  his  creditors,  if  a  trades- 
were  in  order  to  give  an  undue  man  found  himself  in  such  a 
preference,  and  in  contemplation  situation  that,  in  the  judgment 
of  bankruptcy,  it  was  not  su^  of  any  reasonable  man,  a  bank- 
ficient  to  shew,  which  was  the  ruptcy  is  inevitable,  no  voluntary 
only  evidence  produced  by  the  payment  by  him  could  be  good, 
plaintiff  in  this  case,  that  the  although  it  might  be  otherwise 


soo 
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1831. 

Ex  parte 

De  Tastet. 

In  the  matter 

of 

Latham 


when  it  came  into  the  Court  of  King's  Bench,  but  set- 
tled by  repeated  decisions  in  other  cases;   so  that  no 


if  it  were  made  under  threat  or  creditors  at  large  to  be  injured 

pressure.    The  bankrupt  avowed  by  acts  originating  in  any  of  the 

and  another.    ^^^  |,g  could    not   go  on    in  fluctuating  motives  which  may 

September,  and  why  should  he  influence  despair  ? 

think  himself  bound  in  honour  Assuming  that  the  convejanee 

to    pay   the  defendants,  unless  by  a  trader  of  the  whole  of  hb 

he  thought   he  could  not  pay  property,  although  from  the  fiear 


others  ? 


99 


of  legal   process,  u  an   act  of 


Q.  1.  Is  not  such  grantor  con-  bankruptcy,  it  sc^nns  to  follow, 

veyance  made  by  a  trader,  who  that,  although  the  imroecEate  mo> 

knows  his  failure  to  be  inevit-  tive  may  be  fear,  the  act  will  be 

able,  an  act  which  must  neces-  void,  if  the  necessary  consequeace 

sarily  give  a  preference ;  and  will  is  preference, 
not  the  law,  from  such  an  act,        5.  The  transfer  being  wdwmimy 

imply  an  intent  to  prefer,  even  or  mvoiuntary.  When  the  trm- 

though  fear  may  be  the  imme-  fer  is  made  voluntarily,  without 

dbte  motive  of  the  action?  any  application  by  the  graatee, 

Q.  8.  May  not  the  state  of  a  it  is  strong  evidence  of  his  mtea- 

trader's  mind,  between  the  time  tion  to  prefer. 
of  hb  insolvency  and  of  his  ac-        That  the  maluag  the  asagD- 

tually  being  a  bankrupt,  be  di-  ment  voluntarily  u  endeace  of 

vided  into  three  periods  ?  fraud  is  clear  from  all  the  cases; 

1st,  When  he  is  insolvent,  but  and  that  it  is  only  prcsoaiplife 

thinks  that  by  proper  exertion  evidence  b  equally  dear 

he  may  extricate  himself.  the  same  cases,  and  from 

Sdly,  When  he  b  in  doubt.  sidering  that  such  a  volaataiy 

3dly,  When  he  b  consdous  of  act  may  result  from  a  moit  vkta- 

bis  inability  to  stand  his  ground,  ous  discharge  of  duty.     GmI  t. 

And    although  the    law   will  GoodfeUow,  10  Mod.  489,  b  the 

astist  a  trader  during  the  first  case  of  a  volunlaiy'asagaawat, 

aad  second  periods,  yet  when  a  where  the  trader  was  solvcat  at 

trader  b  consdouf  of  hb  inability  the  time  it  was  made.    la  HmfB" 

CO  staad  hb  ground,  b  it  not  just  horn  v.  Slodden^  9  Bee,  ^  ML 

tlttt  be  should  abandon,  or  rather  58S,  Lord  Alvamtey  Wf%,  *  It  b 

tlttt  be  should  coo&ult,  hb  own  not  sufficient  to  avoid  the  dcB- 

^tf**«*,  by  attending  to  the  in-  very  of  goods  by  a  tnaler,  tbn 

tcfCkt  ci  the  crediton  at  large;  such  dclivefj be  nuMie vohaitaril|]r 

tmA  oogfit  the  interest  of  the  on  his  part,  and  that  aa  act  of 


and  another. 
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proposition  is  more  dear,  more  midoubted,  than  that»  1831. 

in  order  to  make  a  payment  or  a  delivery  of  goods  by  ' 

the  bankrupt  to  the  creditor  void  as  against  the  assignees^  Os  Tastet. 

it  must  be  a  voluntary  payment  in  contemplation  of  '"  the  matter 

bankruptcy.    Both  these  circumstances  must  concur  to  Latham 
constitute  the  invalidity  of  the  transaction. 

The  whole  proceeds  upon  the  ground  of  its  being  a 
fraudulent  preference;  a  fraud  committed  in  favour  of 
one  creditor  at  the  expense  of  the  body  of  creditors^ 

bankruptcy  ensues ;  it  must  also  to  manifest  the  debtor's  inten- 

appear  that  he  bad  an  act  of  tion,  by  making  the  transfer,  to 

bankruptcy  in  contemplation  at  stand  his  ground,  it  is  valid. 

the  time  of  the  delivery.     See  A  grant  or  conveyance,  made 

BeWs  Bankrupt  Laws  of  Scot-  by  a  debtor  from  the  fear  of  a 

hud,  926.    See  Crodtyy.  Crouch^  suit,  is  not  valid,  if  it  is  of  the 

llEoit^  S61  and  862.  whole  of  his  property.    Butcher 

Every  circumstance,  therefore,  v.  Ea$to^  Doug,  295 ;  Thornton  v. 

with  respect  even  to  a  voluntar}*  Hargreaves,  7  East^  545;  New* 

transfer,  must  be  minutely  exa-  /on  v.  Chantlery  7  East,  138. 

mined.    They  are  either,  A  transfer  by  a  trader  of  such 

1st,  With  the  knowledge  of  the  part  of  his  property,  as  when  ac- 

grantee ;  or,  tually  transferred  will  not  inca- 

2dly,  Without  the  knowledge,  pacitate    him    from   trading  is 

Small  V.  Oudley,  2  P.  Wms.  valid,  if  made  from  the  fear  that 

427,  is  a  case  of  a  valid  convey-  process  by  action  will  be  com- 

ance  without  the  privity  of  the  menced  to  enforce  payment  of 

grantee;  but  as  to  doubts  re-  the  debt, 

specting  the  law  of  this  case,otd^  A  grant  by  a  trader  of  part  of 

Harmon  v.  Either ^  Cowp,  117.  his  property,  executed  in  conse- 

Alderion  v.  Tefnpk^  4  Burr.  2255,  quence  of  the  pressure  of  a  cre- 

is  a  void  transfer,  made  on  the  ditor,  and  from  fear  that  hostile 

eve  of  bankruptcy,  without  any  measures  will  be  adopted,  is  void, 

acceptance  by  the  creditor  be-  if  it  contun  provisions  in  fevour 

lore  the  bankruptcy.  Harmon  v.  of  some  relation  of  the  debtor. 

Either,  Cowp.  1 17,  S.  P. ;  Sttiglc'  which  are  voluntary,  and  to  give 

Um  V.  Butler,  2  Bot.^^  Pull.  285.  them  a  preference.    Morgan  v. 

When  the   transfer  is  made  Hortemon,  5  Taunt.  244 ;  Pulling 

from  the  fear  of  legal  process,  v.  Tucker,  4  B.^A.  586. 
and  under  such  circumstances  as 

Vol.  I.  p 


and  another. 
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1831.        oontraty  to  the  policy  of  the  bankrupt  law,  which  looks 
"—^        to,  as  its  principal  object,  an  equal  distribution  of  tba 

JBx  parte       .      ,  , 

De  Tastbt.    bankrupt's  estate. 

In  ihe  matter      j^  ^^  ^x  one  time  supposed  that  the  pressure  nece^ 
Latham       sary  to  defeat  the  payment  made  in  contemplatioa  of 
bankruptcy  must  have  been  by  legal  process^  or  by 
threat  of  legal  process. 

That  has  been  long  since  abandoned*  It  is  not  now 
pretended  that  any  thing  of  the  kind  is  in  the  least 
d^ee  necessary.  The  question  in  this,  as  in  every  case, 
is  this,  ^<  Was  there  or  was  there  not  pressure  ?**  For 
they  are  all  cases  in  contemplation  of  bankruptgr. 
Generally,  almost  always,  it  is  in  suoh  cases  that  the 
preference  is  said  to  be  given. 

Then  the  question  always  is,  Did  the  thing  move  from 
the  bankrupt  or  from  the  creditor  ?  And  you  will  find^ 
(I  forget  the  names  of  tlie  cases;  there  are  many  of  them; 
but  you  will  find)  in  "  Crosby  and  Crauch^^  ^*  SmJtk  and 
Payne^*  "  Thomson  and  Freeman^^  and  so  on, — the 
last  was  certainly  under  an  arrest,  but  in  the  two  first 
^ere  was  merely  a  request, —  nay,  a  request,  in  SmiOk 
and  Payne^  of  a  most  fi:iendly  nature ;  for  it  was  of  a 
creditor  who  had  the  week  before  gone  out  and  lent  the 
party  a  sum,  I  think  of  8,000/. ;  and  it  was  merely  a  re- 
quest on  his  part  to  this  efiect :  <<  I  will  thank  you  to  give 
me  a  preference ;"  a  request  of  the  most  fiiendly  nature. 
Now  I  have  said  so  much  in  order  to  remove  what  is 
supposed  to  be  the  great  authority  of  Sir  James  Mans^ 
JiM  respecting  the  pressure. 

Now  then  I  am  called  upon  to  grant  a  new  trial  in 
very  peculiar  circumstances;  and  though  I  am  bound 
to  say  this  Court  is  not  bound  in  granting  new  trials  by 
tlie  common  law  rule,  yet  to  a  certain  degree  it  is ;  for  if 
the  thing  has  been  wholly  tried,  if  tlie  whole  case  has 
been  before  the  jury,  unless  there  is  something  emerging^ 

14 
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if  I  miy  say  so,  from  the  trial,  or  from  the  case  whibh        1831. 
now  comes  before  the  Court,  and  which  causes  the  Court  ' 

to  think  it  is  likely  to  have  its  conscience  enlightened    d^  t^tkt^ 
from  a  new  trial,  the  Coiurt  will  stand  on  the  result  of  ^"  ^®  matter 

of 

the  old  trial.  Lathak 

Is  there,  then,  any  thing  more  clearly  against  it  than  *°^  another^ 
that  in  the  first  case  there  has  been  a  noncalling  of 
witnesses  who  might  have  been  called  ?  It  is  not  pre-^ 
tended  that  the  knowledge  of  these  witnesses  had  not 
come  to  the  parly  before  the  trial,  nor  is  it  shewn  how 
these  parties  should  speak  if  they  were  now  to  be  ex- 
amined to  the  fact;  it  is  only  said,  if  TVUUams  was 
called  and  examined,  if  GUpin  Gorst  were  more  ex- 
amined, and  if  Mr.  Mardell  was  more  thoroughly 
examined,  the  case  might  stand  differently.  Why  was 
not  Williams  examined,  and  why  were  not  the  others 
more  thoroughly  examined?  If  it  is  said  that  Mr.  De 
Tattei  might  have  called  Williams^  he  being  his  clerk, 
and  that  the  other  side^  expecting  he  would  do  so,  did 
not  examine  him,  why  am  I  not  informed  of  what 
WmUjOM  will  swear  to?  For  I  never  heard  of  any 
application  made,  even  in  this  Court,  for  a  new  trials 
(and  there  has  been  more  than  one  unfortunately  even 
in  this  very  case,)  not  only  in  which  it  was  not  said  a 
party  might  give  evidence,  but  what  evidence  he  was  to 
give,  and  how  that  evidence  had  not  been  got  before. 
Is  it  to  be  said  that  the  Court  is  to  send  you  now, 
merely  on  its  being  asked  for,  on  a  wild  chase,  on  a 
roving  commission^  because,  perhaps,  a  party  may  give 
evidence  that  will  affect  a  cause  ?  No ;  that  is  not  the 
way  in  which  the  Court  is  to  vex  and  to  harass  parties 
with  litigation.  You  must  shew  what  the  party  is  likely 
to  swear  to,  and  why  he  was  not  examined  before ;  and 
diat  is  generally  done  by  an  affidavit  of  the  party  him- 
self; or,  if  he  refuses  to  make  such  affidavit^  (for  it  is 

v2 
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1831.        voluntary  on  his  part,)  then  an  affidavit  fixmi  the  aoie 

'  who   has   ascertained  and  who  believes  the  fiurt;   and 

De^astet.    ^^  ^^  additional  circumstance  in  that  affidavit,  that 

In  the  matter  ^q  other  party  refuses  to  make  or  to  join  in  an  affidavit. 

Latham       Now  these  are  the  rules,  the  wholesome  rules  the  courts 

and  another,    ^f  j^^^  dwell  upon  ;  and  decidedly  they  ought  to  guide 

this  Court,  as  well  as  any  other  courts,  in  granting  new 
trials. 

The  next  observation  is  of  great  importance ;  it  is 
this : — Is  it  likely  that  the  result  of  the  new  trial,  if  one 
is  granted,  will  be  diiSerent  from  that  of  the  old  trial? 
for  if  it  is  not,  there  is  clearly  a  ground  why  a  new  trial 
ought  not  to  be  granted,  either  by  this  or  any  other 
court.  Now,  when  I  come  to  look  attentively  to  the 
whole  of  the  evidence  in  this  case  that  has  been  fully  and 
ably  commented  on,  I  must  say,  it  strikes  me  that  the 
verdict  is  not  likely  to  be  altered  by  a  new  triaL 

Parry  was  charged  with  a  forgery ;  Mr.  De  TagUtj 
on  hearing  of  that  charge,  made  an  exclamation,  whidi 
I  will  admit  to  have  been  an  agitated  one,  as  a  poor 
man  would  naturally  do  under  such  circumstances: 
"  Good  God !  what  has  become  of  my  property  ?'  Then 
without  any  further  threat,  or  any  further  pressure^ — 
any  further  threat  of  pressure ;  for  to  talk  of  compound- 
ing felony  does  not  appear  to  me  to  be  a  warranted  use 
of  the  expression. 

Then  that  being  so,  what  does  the  question  resolve 
itself  into  but  this?  Did  Mr.  De  Tastet  do  more  than 
what  would  have  been  done  or  said  by  any  party  in  his 
situation  where  there  was  no  misdemeanor  ?  The 
question  is :  Voluntary  or  not  voluntary ;  pressure  or  no 
pressure  ?  That  is  the  question, —  to  get  rid  of  the  hand 
which  attaches  to  the  preference. 

Now  I  agree,  that  if  a  party  commits  a  misdemeaiK»r, 
or  does  any  thing  contrary  to  the  law,  for  the  purpose 
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of  Mcuriiig  to  hifiiself  a  preference,  that  would  be  a        1831. 

ground  for  saying  he  should  not  take  the  benefit  of  that        

act — of,  in  short,  the  crime.     But  that  case  does  not    De^astet. 

arise  here.     The  party  here  did  not  do  that*     He  made  ^^  ^  matter 

an  exdamation,  an  exclamation  upon  which  I  defy  any       Latham 

jury  to  txmvict  bim  of  compounding  fdony ;  it  was  a    *"**  another, 

natural  expression  of  his  own  alarm  «t  seeing  the  bill 

was  forged,  which  he  had  received  as  his  only  security  for 

the  large  sum  of  22,500/L     I^  therefore,  do  not  consider, 

in  any  view  in  which  this  may  be  ti^en,  and  throwing 

entirely  out  of  my  view  the  point  that  has  been  stated 

to  be  rather  a  novel  and  a  subtle  one,  I  mean  the  mixed 

motives, — I  do  not  consider  that  in  this  case  any  different 

result  could  be   expected  from  a  new  trial  than  that 

whidi  we  have  had. 

And  then  we  come,  last  of  all,  to  consider  what  I 
cannot  lay  out  of  view,  namely,  the  length  of  time  that 
has  taken  place.  Length  of  time  is  not  only  much,  but 
every  thing,  in  coming  for  a  new  trial.  Why  do  you  allow 
five  or  six  years  to  pass  away  before  you  come  and  ask 
for  a  new  trial  ?  because  there  must  be  an  end  to  a  thing 
of  this  sort  some  time  or  other.  My  Lord  Elehn  appears 
to  have  felt  that ;  but  it  appears  also  that  he  was  much 
pressed  by  the  law  which  my  Lord  EUenborough  appeared 
to  have  laid  down,  and  which  Mr.  Justice  Bayley  ap- 
peared to  have  laid  down,  both  undoubtedly  great  judges. 
Lord  Eldon  seems  to  have  thought  it  right  that  there 
should  be  an  end  put  to  it :  ti^  tandem  sit  finis  litium  : 
and  tandem  was  never  more  accurately  employed  than  it 
may  be  employed  in  the  present  case;  for  it  is  now,  afler 
«  great  lapse  of  years,  we  are  called  upon  to  put  an  end 
to  it.  Now,  upon  diis  coming  on  again  after  the  trial, 
it  did  not  come  on  for  the  purpose  of  having  a  new  trial, 
but  solely  for  the  purpose  of  raising  the  question  of  costs, 
which  had  not  been  sufficiently  decided  in  their  favor, 

♦  p3 


06  CASES  IN  BANKnux 

1831.        they  thought.     It  was  brought  on  fi>r  the  purpose  of 

havinir  the  difference  between  the  costs  iriven  as  between 

l}%  iWsT.    par^  and  party,  and  the  costs  allowed  as  between  soli* 

In  the  mattet  ^j^|.  ^^^  client ;  that  was  the  only  ground  up  to  this 

Latham       eleventh  hour;  and  to  this  more  than  the  eleventh  hour^ 

another,     j  ^^^  sorry  to  say,  the  only  ground  the  party  ever  thought 

there  was  for  coming  to  this  Court. 

Taking  the  whole  together,  I  feel  no  doubt  whatever 
upon  the  question.  I  am  satisfied  that  the  prayer  of  the 
petition  must  be  granted. 

The  opinions  of  Sir  James  Mansfield  and  of  Lord 
Eldon  were  consequently  overruled ;  and  the  sum  ordered 
to  be  paid  to  Mr.  De  Tasiet  amounts  to  about  lOO|OOOiL 


tMHier. 


„   _  £ar />orte  GUMMING. 

March  23,     1  HE  petitioner  was  in  Ireland,  and  the  petition  was 
lb29.        signed  by  the  agent. 

Petition  of  per- 

I^U»'ri*°ed        ^^'  ^^^  objected  that  he  was  not  absent  from  the 
by  the  peti-       kingdom  SO  as  to  warrant  a  signature  by  the  agent. 

Mr.  Montagu  said,  that  he  was  absent  from  the  king- 
dom, as  the  order  considered  Ireland  as  separate  from 
England,  by  not  having  used  the  words  <^  United  (a) 
Kingdom;"  and  of  this  opinion  was  the  Vice-chan- 
cellor, who  ruled  that  the  signature  was  not  sufficient. 

(a)  The  order  is  as  follows  :  of  which  cases  the  signature  of 

''August  12, 1809.    It  is  ordered,  one  of  the  |>artner8  u   to   be 

that  all  petitions  in  bankruptcy  deemed  sufficient,  and  in  the  lat* 

presented  for  hearing  shall,  before  ter  case  the  petition  is  to  be 

they  are  presented,  be  respectively  signed  by  the  person  presenting 

signed  by  the  petitioners,  except  the  same  on  behalf  of  the  penoa 

in  cases  of  partnership  or  absence  so  abroad." 
from  the  kingdom^  in  the  former 
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£x  parte  GALPIN.  —  In  the  matter  of  COLES  and        V.  C. 

GALPIN.  ^-^2' 

1  HIS  was  a  petition  by  the  bankrupt  for  a  renewed  inissioTmay°"' 
commission^  that  he  might  surlrender  for  the  purpose  of  ^^^^^ 

petitioning  to  supersede*  render  preTious 

to  superseding. 

Mr.  Macartkur,  for  the  petition,  said,  that  in  Twogood  /^^^  ^  9-r^/^^ 

and  Hankeyj  Buck.  65,  Lord  Eldon   had  stated,  that    ^ ^^ 

**  there  could  not  be  a  renewed  commission,  all  the     y    —     Z^-^. 
creditors  having  been  paid  the  fuU  amount  of  their 
debts;"   and,   in  the  present  case,   he  was  bound  to 
admit  that  all  the  creditors  had  been  satisfied. 

Mr.  Bose^  for  the  assignees,  insisted  that  a  renewed 
commission  was  necessary  when  any  thing  remained  to 
be  effected  under  the  commission;  and  that,  as  there 
were  not  creditors  to  consent  to  the  supersedeas,  the 
bankrupt  must  surrender. 

The  Vice-Chancellor  :  —  I  cannot  supersede  on 
the  application  of  the  bankrupt  previous  to  his  surl- 
render, for  which  purpose  there  must  be  a  renewed 
commission ;  and,  to  remove  all  doubt,  let  it  be  ordered, 
on  the  petition  of  the  assignees,  who,  as  I  understand, 
consent  upon  being  indemnified. 


r  4 
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1830. 


L.  C.         Ex  parte  BAYLEY.  —  In  the  matter  of  BROOM. 
Aug.  2, 

1830.  JjAYLEY  sued  out  a  commission  against  Broom  in 
iLurt'^S^  1823,  under  which  5ayfey  was  solicitor.  5ayfey  received 
•  solieitor's  biu   the  full  amount  of  his  debt  out  of  the  sale  of  a  mort- 

of  ooBts  taxed  

by  the  com-  gage.  The  bankrupt  settled  with  all  his  creditors  by 
SuSru^nurtrt  composition,  except  the  assignees,  to  whom  he  applied 
after  having        for  the  surplus  which  would  remain  after  payinir  them- 

settled  with  the  .  r  j     o 

creditors,  apply  selves  20s.  in  the  pound  on  their  own  debt.  Baylef 
KuSr^f  demanded  payment  of  his  bill  of  costs  of  12R  9«.  Id. 
the  Court,  and    ^p  to  the  choice  of  assignees,  and  of  3802.  after  the 

<»btain  an  order       *■   , 
to  tax  the  bill.     choiCC. 

A  petition  was  presented  by  Broom  for  a  taxation  of 
loon  *       Baylejfs  bills  by   the   Master,   without  any  previous 
taxation  by  the  commissioners  of  the  bill  of  3802.;  which 
was  ordered  by  the  Vice-Chancellor. 

From  his  Honour's  decision  this  appeal  was  pre- 
sented. 

Mr.  Home  and  Mr.  Jacob  for  the  appellant :  —  One 
of  the  bills  was  taxed  by  the  commissioners  some 
years  since:  the  other  bill,  which  was  not  made  oat 
until  November  last,  has  not  been  taxed  by  die  com* 
missioners ;  and  this  petition  prays,  that  a  course  con- 
trary to  the  direction  of  the  statute  may  be  adopted,  (a) 
But  even  if  the  directions  of  the  statute  are  not  im- 
perative, specific  errors,  which  are  not  stated  to  either 
of  the  bills,  ought  to  have  been  stated. 

Mr.  Bose  contra:  —  The  assignees  having  failed  to 
do  their  duty,  the  bankrupt  has  a  right  to  come  to  the 
general  jurisdiction^  in  order  to  have  these  bills  taxed. 
He  settled  with  all  his  creditors  except  his  assignees,  and 

(a)  See  statute  in  notCj  atUe^  134. 
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justly  complains  that  the  costs  of  the  solicitor,  up  to  the        1830. 

choice  of  assignees^  amount  to  no  less  than  l26Lf  when         

the  ordinary  costs  in  London  would  be  not  more  than       Bayuet. 
40/.  or  &0L ;  and  that  the  subsequent  bill  amounts  to  ^°  the^  matter 
300L  Baoom. 

The  14th  section  applies  to  creditors,  and  does  not 
exclude  the  general  jurisdiction  (a)  of  the  Court  to 
allow  the  bankrupt  to  have  the  bills  taxed  before  a 
Master. 


The  Lord  Chancellor  reversed  the  order  of  the 
^ce-Qbancellor,  so  &r  as  it  directs  a  taxation  by  the 
Master  instead  of  before  the  commissioners;  the  assignees 
undertaking  to  tax  the  bill  before  the  commissioners, 
and  to  intimate  to  the  commissioners  that  the  bankrupt 
should  have  leave  to  attend. 


Ex  pane  PELHAM.  —  In  the  matter  of  PELH AM.        V.  C. 

LiNc.  Ink, 

A  PETITION  had  been  presented  by  Coombe,  a  credi-  ^^^i^/ 
tar,  to  supersede  the  commission.  To  this  petition  Pel-  j^  petition  to 
ham  was  the  respondent.  This  petition  by  Pelham  stated,  J^w;  «ffid*- 

^  ^       *  *  vit  for  imper- 

that  a  petition  was  presented  by  Coambe;  that  an  am-  tinence  mutt  be 
davit,  sworn  by  Free,  was  filed  in  opposition ;  that,  in  ^[^^ginia 
reply  to  lire^s  affidavit,  an  affidavit,  sworn  by  Hamberj  J^J^  ** 
was  filed  by  the  petitioner,  which  contained  scandalous      Tbepenon 
and  impertinent  matter ;  that  is  to  say,  that  liree  was,  mutt  petition, 
firom  1819  to  1823,  clerk  to  the  deponent,  during  which    .y  ^p  .^ 

time  he  received  various  sums  of  money  on  account  of  y     >?  yf 

deponent,  without  deponent's  knowledge  or  consent,/'^  ^'^^^^^^^^kL^ 

(a)  Ex  parte  Barlow^  ante  88.         //^^rc  <?  <k^  ^/f 
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1831.  consent,  which  he  appropriated  to  his  own  use^  and 
never  paid  to  the  deponent,  but  shortly  afterwards  Uxk 

Peliiam.  the  benefit  of  the  insolvent  debtors'  act ;  that,  for  the 
In  the  matter  j^g^  ^^  ^^  three  years,  he  had  occasionally  seen  Free 

PsLHAM.  wandering  about  the  bankrupt  court,  attending  bank- 
rupts upon  their  examinations,  and  soliciting  others  to 
employ  him  to  prepare  their  balance  sheet;  that  he 
believes  Fi'ee  to  be  a  person  of  bad  character,  and  in 
exceedingly  low  circimistances,  and  that  the  deponent 
would  not  believe  him  on  his  oath. 

Mr.  MmtagUj  for  the  petitioner,  applied,  during  the 
hearing  of  the  original  petition,  for  the  usual  ex  parte 
order  to  refer,  which  his  Honour  the  Vice-Chancellor 
made ;  but  the  reference  was  not  prosecuted,  as  it  was 
arranged  that  it  should  be  argued  before  the  Court. 

Mr.  Knight  and  Mr.  Jcuxb^  for  the  respondent,  stated, 
that  this  application  was  too  late,  as  the  original  petition 
was  in  the  course  of  hearing  before  this  petition  was  pre- 
sented ;  and  if,  after  the  hearing,  any  part  of  the  evi- 
dence was  struck  out,  the  Court,  in  case  of  an  appeal, 
would  heak*  the  petition  on  different  evidence.  It  was 
also  contended  that  Pelham  was  not  the  party  to  com- 
plain,  as  the  affidavit  was  not  scandalous  as  to  hinu 

Mr.  Montagu^  in  reply :  —  The  affidavit  is  dearly 
scandalous  and  impertinent,  and  the  application  is  pro- 
perly made  by  Pdhcm.  In  ex  parte  Simpson^  15  Vesejft 
476,  which  was  an  application  to  take  an  affidavit  off 
the  file  as  scandalous.  Lord  EldoHj  speaking  of  the  prin- 
ciple, says,  <<  that  he  did  not  think  any  application  by 
any  person  was  necessary,  and  that  the  Court  ought  to 
take  care  that,  eitlier  in  a  suit  or  in  this  proceeding, 
allegations  bearing  cruelly  upon  the  moral  character  of 
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individuals^  and  not  relevant  to  the  subject^  shall  not  be        1831. 
put  upon  the  record."  — — 

With  respect  to  the  application  being  too  late,  the       ptLKAM. 
Coort  might,  when  this  petition  was  mentioned,  have  1°  ^^^  matter 
directed  the  original  petition,  if  necessary,  to  have  stood       Peluam. 
over  imtil  the  Master  had  made  his  report;  and  in  &p 
parte  Gates  in  re  Elgie  a  similar  application  to  refer  aiji 
affidavit  was  made  on  the  day  the  original  petition  was 
in  the  paper,  and  the  order  was  made,  and  the  Master's 
report,  that  the  affidavit  was  scandalous  and  impertinenti 
was  confirmed. 


The  Vice-Chancellor  :  —  This  affidavit  of  Htxmber 
certainly  appears  to  me  to  be  scandalous.  On  the  case 
brought  before  the  Court  on  the  original  petition,  it  was 
iK>t  necessary  to  state  any  thing  about  li'ee.  It  was, 
indeed,  attempted  to  be  shewn,  that  he  would  not  have 
been  employed  unless  there  had  been  something  under- 
hand. As  &r  as  Free  was  concerned  the  affidavit  was 
scandalous;  and  also  impertinent  as  to  PelAam.  But 
then  no  application  is  made  by  Free;  and  it  appears  to 
me,  that  the  person  scandalized  is  the  person  to  make 
the  application.  The  only  person  applying  is  the  re- 
spcHident  Pelham.  It  was  his  du^  to  have  presented 
his  petition  before  the  cause  came  on  for  hearing. 

Petition  dismissed. 
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L-  C.         JSr  parte  DAY  and  COOPER.  —  In  the  matter  of 

Mwrdi  12,  FENTON. 

1831.         ji^ 
Ifaereditor       JXLAY  and  MoftiU  presented  a  petition^  stating  tliat 

de^oiitTt  ^^  ^^^  creditors  for  l,937i  12«. ;  that  on  the  10th  of 

prove  at  the  November  a  first  and  final  dividend  was  declared;  that 

he  may  be  per-  they  intended  to  have  proved  at  the  meeting  for  de- 

^S^uC!  ^'^"g  *®  dividend ;  that  May  had  been  iU,  and  left  the 

inganypay-  management  of  the  business  to  MorriU;  that  MorriUj 

the  avignees,  by  mistake,  supposed  that  the  20th,  instead  of  the  10th, 

«^pUdngU..  „f  November  was  appointed  for  the  dividend  meeting; 

paid  in  the  same  that  MoTfitt  did  not  discover  his  mistake  until  the  20th, 

sttiMtion  as  if  . 

heiiadorigj.      on   which  day  he   informed   the    solicitor   under   the 
7  proved.       commission  ;  that  on  the  21st  May  gave  notice  to  the 
^^7a*  4^  9  <^t/d^Z'    assignees  and  the  solicitor  not  to  part  v»rith  any  cheques 
^        /  ^  for  the  dividends ;  that,  at  the  time  of  notice.  Cooper 

^        /  and  Pdo  v»rere  the  only  creditors  v»rho  had  been  paid 

3f^  ctyu  ^l^gjj.  dividend;  that  Peto  consented  that  the  dividend 

should  be  opened.  The  petition  prayed,  that  the  order 
of  dividend  might  be  rescinded,  and  a  new  meeting  for 
dividend  appointed,  at  the  expence  of  May  and  MorriU; 
that  they  might  prove  their  debt,  and  that  the  commis- 
sioners might  re-calculate  the  dividends.  This  petition 
was,  on  the  15th  of  February  1830,  heard  by  the  Vioe- 
Chancellor,  who  made  the  order  as  prayed.  From  the 
order  of  the  Vice-Chancellor  the  assignees  and  Cooper 
presented  this  appeal. 

Mr.  Knight  and  Mr.  JVtgram  for  the  appellants :  — 
As  an  order  of  dividend  gives  a  vested  right,  ex  parte 
.  Grant,  1  Mont.  «$*  Mac,  80,  and  many  of  the  creditors 
have  not  been  served,  the  Court  will  not  make  any^order 
by  which  the  absent  creditors  can  be  prejudiced;  and 
they  will  be  prejudiced  by  this  order^  as  the  amount  of 
their  dividend  will  be  diminished. 
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But  should  the  Court  be  disposed  to  interfere,  without  1831. 
the  sendee  upon  all  the  creditors  whose  rights  may  be 

affected,  yet  the  Court  will  not,  for  the  laches  of  the  Dat 

petitioners,  compel  a  creditor,  who  has  been  paid,  to  T^^i^"^'*'^^* 

refund ;  which  is  tlie  effect  of  the  order  made  by  the  of 

Vice-ChanceUor.  ^"~^°''- 

Mr.  Home  and  Mr.  Montagu  for  the  respondents : — 
With  respect  to  the  creditors  who  have  not  been 
paid,  the  assignees  will  protect  their  interests ;  and  the 
expence  of  serving  every  creditor  would  be  improper. 
Only  one  creditor  was  paid  before  notice  of  the  mistake ; 
and  as  this  was  a  first  and  final  dividend,  and  a  mistake 
has  occurred^the  creditor  has  a  right  to  have  it  rectified, 
upon  immediate  notice,  aiid  at  his  own  expence.  The 
only  other  creditor  who  had  received  the  dividend  con- 
sented to  return  the  excess  which  he  had  received,  and 
Cooper  is  the  only  creditor  who  refuses.  The  dividend 
should,  therefore,  be  opened^  on  paying  all  expences. 

The  Lord  Chancellor  :  — 

I  think  it  would  be  too  strong  to  make  those  who  re- 
ceived befoi^  notice  refiind;  and  those  creditors  who 
have  not  been  paid  must  be  put  in  the  same  situation 
as  they  would  have  been  in  if  May  and  MorrUt  had 
originally  proved.  The  creditoi*s  paid  before  the  1st  of 
December  must  retain  the  amount  they  liave  received ; 
and  the  costs  of  the  appeal  to  be  paid  out  of  the  estate, 
May  and  MorriU  making  good  to  the  creditors  the 
di£fisrence« 

After  the  hearing,  it  was  discovered  that  there  were  If  three  com- 
not  three  commissioners  present  when  the  order  of  divi-  ^J^^^t"* 
dend  was  made;  upon  which  it  was  ordered  that  the  ^boiap  order 

of  diyideiidli 

order  for  the  dividend  should  be  rescinded,  and  that  mad^  it  is 
MorriU  and  May  should  prove,  and  a  new  meeting  for 
declaring  a  dividend  held. 
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V.  C.  Ex  parte  TIPTON.  —  In  the  matter  of  HARRIS. 

LiNc.  Inn,   _^ 
March  27,     1  HE  petition  stated,  that,  in  opposition  to  a  petition 

1830.        presented  by  the  petitioner  to  supersede  the  oonunission^ 

Jfatruelnlllfor  ^^  affidavit  was  filed,  sworn  by  Smattridge^  the  solicitor 

peijury  is  tbiind  ^     ^  •^  , 

against  the  soli-  under  the  Commission ;  that  an  indictment  for  perjuiy 

miJion,%i^  was  preferred  by  the  petitioner  against  SmaUridgty  in 

niadeanaffiik^t  j^^gpect  of  the  allegations  contained  in  such  affidavit, 

a  petition  to  and  a  true  bill  found  ;  that  it  was  necessary  to  prodoos 

u  is  necessary  in  evidence  on  the  trial  the  commission  and  proceedings, 

to  produce  the  j^j  j^  j^^  ^^^  y^^  y^^^  entered  of  record,  and  were  still 

commission  and  f  ' 

prooeedin|P^  in  the  possession  of  Smcdlridge,  as  solicitor,  together 
affidavit,  at  the  with  the  two  original  affidavits  of  Smallridge  and  the 
^ order tihe*^*  petitioner,  which  were  also  required  in  evidence;  and 
solicitor  to  de-  praying  for  an  order  to  enrol  the  conunission  and  pro- 
the  secreury's  •  cccdings,  and  lodge  them  at  the  bankrupt  office  within 
prodUiottif  ^^  ^  week,  and  that  some  proper  person  should  attend  wiA 

them  and  the  original  affidavits  at  the  assizes. 

Mr.  Knight  for  the  petitioner. 

Mr.  Home  and  Mr.  Wakefield^  contra :  — 
The  application  is  not  of  coiurse.     Ex  parte  WwnfM^ 
1  Bose^  276.     The  petitioner  is  not  interested  in  the 
petition.  It  is  a  question  whether  such  a  parly  can  apfdj 
and  have  the  commission  enrolled. 

The  Vice-Chancellor  :  — 

The  commission  is  the  commission  of  the  great  seal, 
and  the  Court  will  so  deal  with  it  as  may  best  efiectqate 
the  purposes  of  justice,  llie  question,  therefore,  isi 
Whether  the  purposes  of  justice  require  this  enrolment, 
and  the  production  of  these  documents? 

Now  it  appears  to  me,  that  this  jurisdiction  would 
grievously  miscarry,  if  the  Court  were  not  in  such  a 
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case  as  this  to  assist  in  forwarding  the  course  of  justice,  1830. 

in  a  case  where  there  is  an  indictment  of  such  impor-  

tance,  and  where  a  true  bill  has  been  found  for  perjury.  Tiwon.    ' 
For  this  reason^  which  it  is  a  satisfaction  to  me  to  see  ^^  ^^^  matter 

confijrmed  by  the  principle  of  the  decision  in  ex  parte  Habris. 
Warren^  I  am  of  opinion  that  the  order  must  be  made. 


Ex  parte  DICAS.— In  the  matter  of  NOKES.  L.  C. 

May!, 
wN  the  22d  of  February,  Dicas  was  served  with  the         1831. 
usual  four  day  order,  on  the  petition  of  the  assimiees  of  J^  the  usual 

•f  '  *  o  four  ^jny  order 

NokeSj  for  payment  of  56/.    No  demand  of  the  sum  was  to  pay  money 
made^  either  at  or  after  the  service  of  die  order.     On  xnitted  is  served, 
the  12th  of  March  an  order  of  commitment  was  obtained!  **"' "*^  d«nand 

made,  and  the 

upon  affidavit  of  service  of  the  four  day  order,  and  of  p«rty  is  com- 
non-compliance  with  its  conditions.    Dicas  was  arrested  court  will  dis- 
on  a  warrant  obtained  under  this  order.  chai^  rtie  cora- 

mitmenty  with 

This  was  an  application  by  Dicas  to  be  discharged^  costs, 
upon  the  ground  of  there  not  having  been  a  demand  of 
payment. 

Tlie  Lord  Chancellor,  having  conferred  with  the 
register  as  to  the  practice  of  the  court,  and  referred  US 
Wilkins  V.  Stephens^  19  Fes.  117,  ordered  that  his  former 
order  of  the  12th  of  March  for  the  commitment  of  Dica^ 
to  the  Fleet,  should  be  discharged,  with  costs. 
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1831.         Ex  parte  WARING— In  the  matter  of  TURTON. 
Trin.  Term. 

If  a  oommiinon  1]^  \1%S  a  Commission  had  issued  against  Twrton.   The 

is  renewed  to  s 

distant  place  Commissioners,  assignees,  and  bankrupt  had  long  since 
mtfriori^^of  ^e  ^^^5  ^ut  it  having  been  recently  discovered  that  there 
cr»litors  reade,  ^as  property  in  the  neighbourhood  of  Birmingham  to 
commission  was  which  the  creditors  in  his  right  were  entitled,  the 
Courtwiii,*ibr  representative  of  a  deceased  assignee  took  out  a  renewed 
the  convenience  commission,  directed  to  commissioners  at  Birminiriiain. 

of  the  creditors*  ^  ^ 

renew  it  back  to  The  original  commission  had  been  executed  at  Bristol 

plac^*^  I^  ^*^  ^^^  appear  whether  that  assignee,  whose  repre- 

y  ^  sentadve  so  took  out  the  renewed  commission,  was  or 

y)  00La  y^    yy  -      ^^^  ^^  surviving  assignee ;  but  he  certainly  was  not  a 

^/  ^  ^^^YcT     creditor. 

This  was  a  petition  by  a  Bristol  creditor  to  supersede 
the  Birmingham  commission,  and  to  have  a  renewed 
commission,  directed  to  Bristol,  at  the  cost  of  the  re- 
spondent. 

It  was  suggested  at  the  hearing;  1st,  That  the  de- 
ceased assignee  not  having  been  a  (^Teditor^  no  commis- 
sion could  be  taken  out  by  his  representative :  2d,  That 
a  renewed  commission  ought  properly  to  go  to  the 
former  place  of  execution :  3d,  That  the  ocmvenienoe 
of  the  creditors  required  it  should  go  to  Bristol,  as  the 
majority  of  them  resided  in  and  about  that  city. 

On  the  other  side  it  was  submitted,  that  any  persoQ 
interested  might  take  out  a  renewed  commission,  whe- 
ther creditor  or  not.  In  ex  parte  Galpin  (a),  the  Vice- 
Chancellor  had  ordered  a  renewed  commission,  on  the 
petition  of  the  bankrupt,  in  order  to  give  him  an  oppor- 
tunity of  siurendering.  That,  unless  in  London^  a  cre- 
ditor taking  out  a  commission  had,  by  the  practice  of 


(a)  Ante,  207. 
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the  Court,  the  right  of  directing  where  it  should  go:  it        1831. 
need  not  go  to  its  former  place  of  execution,  if  there  ■ 

was  a  reason  for  taking  it  elsewhere.     Here  the  pro-      Wawng. 
perty  was  at  Birmingham.    The  investigations  must  be  ^"  **'®  matier 
conducted^  and  witnesses  examined,  there ;  and  as  to  the       Ta»Toif. 
convenience  of  the  creditors,  as  they  had  already  proved, 
it  was  immaterial  to  them  where  it  was  carried  on.     At 
all  events,  the  petition  was  wrong  in  praying  for  the 
supersedeas  with  costs,  as,  if  the  Court  thought  it  right 
to  change  the  destination  of  the  commission,  the  respon- 
dent mu3t  have  his  costs. 

The  Vice-Chancellor  decided,  that  it  was  not  ne- 
cessary'that  a  person  should  be  a  creditor  to  take  out  a 
renewed  commission ;  nor  was  it  necessary  that  it  should 
be  directed  to  a  place  where  it  had  before  been  executed ; 
that  rested  in  the  discretion  of  the  party  taking  it  out 
(cKcaept  in  London),  subject  to  the  controul  of  the 
Court:  that  the  property  being  at  Birmingham,  and 
the  convenience  of  makuig  enquiries  in  that  neigh- 
bourhood, was  a  fair  reason  for  the  assignee  taking  it 
there  in  the  first  instance;  but  now  that  the  attention  of 
the  Court  was  called  to  the  question  where  it  could  be 
most  properly  executed,  his  Honor  thought  the  conve- 
nience of  the  creditors  must  decide  it.  By  the  proceed- 
ings it  appeared  that  forty-five  creditors  had  proved; 
of  these  thirty-four,  amounting  to  36,000/.,  resided  at 
Bristol^  four  others  lived  in  London,  and  two  in  Glou- 
cester, amounting  to  3,000/.  Putting  the  creditors  all 
together^  in  Staffordshire  and  Shropshire,  they  did  not 
amount  to  3,000/. ;  under  tlie  very  great  preponderance, 
therefore,  of  number  and  value,  his  Honor  thought  that 
the  conunission  could,  with  more  propriety,  and  with 
greater  benefit  to  the  creditors,  l)e  executed  at  Bristol, 
than   at  Birmingham;   but   the   respondent,  who  had 

Vol.  L  q 
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18dL        taken  out  the  Birmingliam  commission,  must  be  paic( 
the  costs  he  had  been  put  to,  and  those  of  the  a{^- 
Wabing.      cation.    The  petitioner  also  to  take  those  costs,  and  abo 
In  the^raatter  j^jg  ^wn,  out  of  the  estate,  (a) 

Mr.  Knight  and  Mr.  Cooper  in  support  of  the  petition. 
Mr.  Base  and  Mr.  Jacob  for  the  respondents. 


9if/f,.xr^.^r,/. 


^. 


V.C. 
1831. 

An  insolvent 
who  has  ap- 
plied to  tsJce 
the  benefit  of 
the  act  is  not 
insolvent  within 
the  rule  that  a 
proof  cannot  be 
made  against 
the  separate 
estate,  if  there 
is  a  solvent 
partner. 

Section  62  ap- 
plies only  to 
partnership 
subsisting  at  the 
time  of  the 
bankruptcy. 


^j»  e 


Ex  parte  MORRIS.  — In  the  matter  of  DESOR- 

MEAUX. 

Thomas   DUNSTON  purchased  an  annuity,  for 
which  he  paid  1,960/.     The  grantors  were, 

1.  jr.  Fraser,  who  had  become  bankrupt ; 

2.  <7.  Dunston,  who  had  become  bankrupt ; 

3.  <7.  Burnet y  who  was  abroad; 

4.  J.  Dt/er,  who  had  applied  to  take  the  benefit  of  the 
insolvent  act ; 

5.  Desormeaiix,  the  present  bankrupt 

When  Dyer  applied  to  take  the  benefit  of  the  insol- 
vent act,  he  had  stated  in  his  schedule  that  his  debts 
amounted  to  1,600/.,  and  that  he  had  not  any  assets; 
Upon  notice  having  been  given  to  Dyer,  that  his  dis- 
charge under  the  insolvent  act  would  be  opposed  by  an 
adverse  creditor,  he  paid  the  debt  of  the  detaining  ere' 
ditor,  and  was  liberated. 

John  Dunston  had,  before  his  bankruptcy,  given  a 
bond  of  indemnity  to  Desormeaux,  against  any  paymenti 
under  this  annuity.  Thomas  Dunston  died,  and  ap- 
pointed John  Dunston  his  executor.  John  Dunston  wui 
admitted  by  the  commissioners  to  prove  as  executor  fin* 


(a)  Would  it  not,  in  these  cases,  save  expense  and  trouble^  to. 
renew  the  existing  commission,  instead  of  superseding  it? 
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1,9501^  the  purchase  money  of  the  annuity,  which  an-  1831, 
Buity  waS|  from  a  defect  in  the  memorial,  void,  and  had  ""^^ 
elected  an  assignee  by  virtue  of  such  proof.  Moaais. 

■   The  applicatk>n   to  prove  was   made,  fir%U   under  ^"  the  matter' 
section  62  (a) ;  and,  secondly^  upon  the  general  ground  DEsoaMEAux^ 
that  proof  might  be  made  against  the  separate  estate,  as 
there  was  neither  joint  estate  nor  a  solvent  partner. 
•    This  was  a  petition  to  expunge  the  proof,  and  vacate 
the  choice  of  assignees. 

Mr.  Knight  and  Mr.  Jacob  for  the  petition :  — 
Section  62  does  not  apply  to  partnerships  which  were 
dissolved  before  the  bankruptcy,  and  in  this  case  there 
was  both  joint  estate  and  a  solvent  partner.  There  was 
joint  estate,  because  the  creditor,  before  he  was  admitted 
to  prove^  abandoned  certain  patents  which  he  held  as 
securi^,  upon  the  supposition  that  they  were  not  wortli 
any  thing,  but  in  reality  they  would,,  if  offered  for  sale, 
be  productive ;  and  if  they  produced  a  fartliing,  it  was 
joint  property,  within  the  meaning  of  the  rule.  In  ex 
parte  Clayy  1808,  1  Montagu  8f  Gregg's  Bankrupt  Laws, 
223,  Lord  Eldon'  said,  <<  If  there  be  only  sixpence  of 
the  joint  estate,  joint  creditors  are  not  entitled  to  a  divi- 


(a)  Section  62. — ^  And  be  it  or  dissenting  from  the  certificate 

enacted,  that  in  all  commissions  of  such  bankrupt  or  bankrupts, 

against  one  or  more  of  the  part-  or  of  either  of  such  purposes; 

nen  of  a  firm,  any  creditor  to  but  such  creditor  shall  not  re- 

whom  the  bankrupt  or  bankrupts  ceive  any  dividend  out  of  the 

it  or  are  indebted,  jointlv  with  separate  estate  of  the  bankrupt 

the  other  partner  or  partners  of  or  bankrupts  until  all  the  sepa- 

tbe  said  £rm,  or  any  of  them,  rate  creditors  shall  have  received 

shall  be  entitled  to  prove  his  the  full  amount  of  their  respec- 

debt  under  such  commission  for  tive  debts,  unless  such  creditor 

the  purpose  only  of  voting  in  the  shall  be  a  petitioning  creditor  in 

choice  of  assignees  under  such  &  commission  agunst  one  mem* 

^ommisaion,  and  of  assenting  to  ber  of  a  firm." 

82 
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1831.        dend  pari  passu  with  separate  creditors.      The  only 

joint  estate  was  a  bad  debt  of  9i,  which,  being  put  up 

MoBBisr  to  auction,  could  not  be  sold." — In  ex  parte  Peake^ 
In  the  matter  2  Base,  54,  it  was  stated,  and  without  contradiction, 
Desormeavx.  that  the  joint  effects  were  in  value  only  about  1/.  11«.  6d 

In  this  case  it  was  said  by  the  Liord  Chancellor :  —  If  in 
point  of  fact  there  is  joint  property,  whether  to  the 
amount  of  five  pounds  or  five  shillings,  it  is  an  answer  to 
this  application;  convenience  requires  that  the  estab- 
lished practice  of  the  Court  should  be  understood  and 
adhered  to.      If  the  property  alleged  to  exist  in  diis 
instance  be  of  such  a  nature,  and  in  such  a  situation, 
that  any  attempt  to  bring  it  within  the  reach  of  the  joint 
creditors  must  be  deemed  a  de^rate,  or,  in  point  cf 
expense,  an  unwarrantable  attempt,  that  would  authoriie 
a  departure  from  the  rule :  in  truth  there  would  th^i  be 
no  joint  property.  —  And  in  an  anonymous  case,  (in  a 
note  to  ex  parte  Peaked)  in  the  matter  of  Lee  and  Jrw^ 
strong,  joint  property  clearly  established  to  the  amount 
of  5/.  was  ruled  to  be  a  complete  bar  to  the  applicatioii. 
But  there  was  not  only  joint  property,  but  a  solvent 
partner,  within  the  meaning  of  the  rule ;  as,  aooordiiig 
to  ex  parte  Janson^  Buckj  229,  insolvency  is  not  suf^ 
ficient,  unless  there  is  a  judicial  declaration  of  insd- 
vency,   which  in   the  present  case   there  was  not,  as 
Desortneanx  had  withdrawn  his  application  to  the  inatA* 
vent  court,  and  had  paid  the  detaining  creditor,  and 
would,  in  all  probability,  have  paid  the  present  creditor, 
if  application  had  been  made  to  him  for  payment, 

Mr.  Base  and  Mr.  Montagu  for  the  assignees :  — • 

That  section  62  applied  to  all  cases  where  a  debt  was 

contracted  by  a  partnership  is  obvious,  not  only  fix>m  the 

words  of  the  statute,  but  from  the  obvious  intention  of 

the  legislature ;  the  words  are  clear,  and  if  they  did  not 

13 
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apply  to  partnerships  dissolved  before  the  bankruptcy,        1831. 

the  clause  would,  in  ninety-nine  cases  out  of  a  hundred,         

1      .  >  Ex  parte 

be  moperauve.  Moiiaw. 

With  respect  to  there  being  joint  estate,  the  petitioner  '°  ^®  matter 
was  entitled  to  an  enquiry,  if  he  thought  proper  to  ask  DEaoBMEAvx. 
it,  which  he  did  not.  With  respect  to  there  being  a 
solvent  partner,  the  quesdcm  was,  Whether  solvent  meant 
ingohent;  as  Dyer  had  applied  to  take  tlie  benefit  of  the 
insolyent  act,  and  in  his  schedule  had  stated  that  he 
owed  18,000/.,  and  that  he  had  not  a  farthing  of  assets 
to  be  applied  in  payment. 

There  certainly  was  a  rule,  that  a  joint  creditor  could 
not  prove  if  there  was  a  solvent  partner,  but  the  principle 
of  this  rule  would  shew  that  it  never  was  intended  to 
apply  to  a  case  like  the  present.  The  rule  itself  was  dis« 
approved  by  Lord  Thurlow,  who  thought  that  a  joint 
creditor  ought  not  to  be  deprived  of  his  right  to  enforce 
judgment  under  a  statutable  execution,  in  the  same 
mode  as  he  would  have  been  entitled  under  a  common 
law  execution,  by  proceeding  against  both  the  joint  and 
separate  estate  df  the  debtor.    Ex  parte  Cobham,  1784, 

1  Bro.  576 ;  ex  parte  Heydeuy  1785,  Cooke^  254 ;  ex 
parte  H6dg90$i^  1785,  2  Bro.  5;  ex  parte  Page,  1786, 

2  Bro.  \\9\  ex  parte  Flintunh  1786,  2  Bro.  120;  ex 
parte  Copland,  Cooke,  286.  The  rule,  as  it  now  stands, 
was  established  by  Lord  Loughborough,  in  ex  parte  Elton, 
1796,  8  Veeey,  288,  in  which  it  was  decided,  that  joint 
<^neditors  should  not  be  admitted  to  receive  a  dividend 
With  the  separate  creditors,  until  an  account  was  taken 
df  what  they  might  have  received  from  the  joint  estate ; 
and  be  ordered  the  dividend  to  be  reserved  until  such 
account  was  taken.  The  principles  of  this  decision,  as 
stated  in  the  case,  are,  ^rst,  a  court  will  not  allow  him 
to  attach  himself  upon  one  fund,  to  the  prejudice  of 
those  who  have  ho  other ;  secondly,  if  it  be  said  that  the 
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189I.       separate  creditors  have  a  remedy  against  the  joint  eafatm, 

'        the  answer  is,  that  the  creditor's  remedy  is  easy  and 

MoRB!s.       expeditious;  the  remedy  of  the  assignees  difficult  and 

In  the  matter  remote ;  and  a  great  object  of  the  bankrupt  laws  is  to 

Desormeaux.  make  a  speedy  distribution  of  the  prc^r^»  and  to  avoid 

litigation.  In  ex  parte  Abel^  1799,  4  Vesey^  837,  Lord 
Loughborough  confirmed  the  doctrine  in  ex  parte  EUxMf 
but,  upon  the  proposal  of  the  assignees,  ordered  that  the 
separate  estate  should  pay  a  dividend  upon  one  eighth 
of  the  debt,  there  being  seven  persons  in  partnership; 
and  the  assignees  were  ordered  to  retain  sufficient  to 
answer  this  creditor,  when  it  was  ascertained  what  ought 
to  be  paid  to  him  out  of  the  estate* 

Upon  the  justice  of  this  rule,  as  it  is  a  rule,  there  can 
be  no  necessity  on  this  occasion  to  enquire ;  but  assuming 
it  to  be  just  that  a  creditor  should  be  restrained  from  en- 
forcing payment  of  his  debt,  either  because  there  is  another 
fund  to  which  he  may  resort,  or  because  it  may  be  con- 
venient for  the  general  body  of  creditors,  it  ought  at  least 
to  be  clear  that  there  is  another  fund,  and  that  the  credi* 
tor  cannot  be  injured.  The  injury,  to  a  certain  extent^ 
may  be  prevented,  by  the  entry  of  a  claim  upon  the  pro-* 
ceedings ;  but  what  justice  can  there  be  in  exposing  a  ere* 
ditor  to  the  chance  of  being  barred  by  the  certificate,  and 
of  compelling  him  to  incur  the  expense  and  to  be  exposed 
to  the  delay  of  litigation  with  an  ifisolvent  debtor  ?  Lord 
Eldon^  therefore,  constantly  expressed  his  disapprobation 
of  the  rule  as  established  by  Lord  Bosslyn  in  ex  parte 
Elton.  In  ex  parte  Pinkerton,  April  1801,  6  Fe^juxk. 
814,  the  prayer  of  the  petition  was  to  prove,  under  a: 
separate  commission,  the  sum  of  223L  18«.  6<Ly  upon  a 
bill  of  exchange  drawn  by  two  persons,  one  of  whom 
was  solvent,  but  abroad,  and  not  likely  to  return,  and 
the  other  was  the  bankrupt.  They  were  connected  only 
m  this  transaction.    There  was  no  joint  property.    Lord 
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Eldon  said,  whatever  he  thought  of  a  settled  rule  he  183U 
should  adhere^  to  it,  on  account  of  the  mischief  arising  " 
from  shaking  settled  rules,  but  observed,  that  it  seemed  Morbir. 
very  singular  that  the  nature  of  the  debt  should  turn  ^"  ***®  matter 
upon  the  fact,  whether  there  is  joint  property  or  not.  Desobmeaux^ 
His  Lordship  made  the  order,  that  the  petitioner  should 
*be  admitted  to  prove  his  debt,  reciting  that  it  was  ad- 
mitted that  there  was  no  joint  property.  Ex  parte 
Nuttalj  June  1801,  6  Vesey  jun.  814.  Lord  Eldm 
also  followed  the  cases  before  Lord  Loughboroughy  o\y^ 
serving,  that  he  did  so  that  the  rule  should  not  change 
iinth  every  new  judge,  rather  than  from  any  other 
fnotive.  Ex  parte  Clay,  1802,  6  Vesey,  813,  petition  by 
joint  creditors,  praying  that  they  might  be  admitted  to 
prove,  and  receive  dividends,  under  a  separate  commis-* 
ffion.  Lord  Eld<m  said,  ^^  The  rule  that  prevailed  in 
Lord  Hardwicke^s  time,  and  down  to  the  time  of  Lord 
T/mrlow,  was,  that  joint  creditors  should  not  be  ad- 
mitted to  prove  under  a  separate  commission,  for  the 
purpose  of  receiving  dividends  with  the  separate  cre- 
ditors. Lord  Thurlow  altered  it,  upon  much  consider- 
ation, thinking  the  joint  creditors  ought  to  be  admitted 
yrith  the  separate  cred]toi*s,  and  left  it  so  when  he  left 
this  court.  Lord  Loughborough  thought  that  was  not 
right,  and  got  back  again,  not  quite  to  the  old  rule,  but 
he  settled  it  that  they  should  prove  only  for  the  purpose 
of  keeping  separate  accounts,  but  not  to  receive  a  divi- 
dend. I  do  not  presume  to  say  which  is  the  best  ruley 
except  that  th6  last  is  open  to  this  difficulty,  that  the 
creditor  .is  not  a  party  to  the  proceedings  under  the 


commission.'* 


This  rule,  thus  always  disapproved  by  Lord  Eldon, 
does  not  apply  where  the  creditor  is  abroad,  ex  parte 
Pinkeriony  6  Vesey,  814,  and  ex  parte  Kensington, 
14  Vesey,  447 ;  nor  ^oes  it  apply  where  the  cp-debtor. 
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1881«        IS  a  bankrupt,  becanse  in  the  one  case,  that  is,  trhen  the 
^  co-debtor  is  abroad,  it  is  unreasonable  to  expose  the 

Ex  part€  ,  '^      , 

MoRmis.  creditor  to  the  expense  and  delay  of  legal  proceedings! 
In  the  matter  ^^ j^  when  the^  co-debtor  is  insolvent,  it  is  more  unre»^ 
DnouuAvx.  sonable  to  compel  the  creditor  to  incur  the  certain  costs 

attendant  upon  proceedings  at  law,  without  the  posfii" 
bility  of  repayment  by  judgment  against  an  insolrent^ 
And  although,  in  ex  parte  JavMon^  Buck.  229,  it  was 
decided,  that  the  rule  did  not  apply  when  the  oo-debtor 
was  insolvent,  but  a  commission  of  bankhiptcy  had  not 
issued  against  him,  yet  the  reason  upon  which  the  judg^ 
ment  in  that  case  is  founded  has  always  been  doubted* 
And  in  a  subsequent  case,  in  which  Mr.  Agear  and 
Mr.  Base  were  counsel.  Lord  Eldon  refused  to  act  upoa 
It,  as  he  said  that  he  could  not  think  it  just  to  compel  a 
creditor,  by  suing  a  beggar,  to  incur  the  certain  costs 
of  an  action  for  the  contingency  of  a  dividend  which 
might  be  much  less  than  the  costs  of  the  suit*  But  the 
authority  of  ex  parte  Janmm  does  not  apply  to  the  pfe' 
sent  case.  The  words  of  the  Vice-chancellor  are  as 
follow :  ^  I  have  conversed  with  the  Lord  Chancellor^ 
and  we  agree  in  thinking,  that  so  loi^  as  there  is 
another  fund  to  which  the  joint  creditors  can  resort^ 
they  cannot  receive  a  dividend  with  the  separate  ere* 
ditors,  and  that  in  the  present  case  the  inability  of  the 
debtor  to  pay  all  his  debts  does  not  take  it  out  of  the 
general  rule,  because  it  does  not  follow  that  a  diHgent 
creditor  may  not  get  the  whole  of  his  debt  paid.'*  But 
in  the  present  case  there  is  no  fund  to  which  the  crt«> 
ditor  can  resort,  as  Dyer  has  stated  in  his  schedule  that 
he  has  not  a  farthing  to  pay  debts  to  the  amount  of 
16,000/. 

June  23,  The  case  stood  for  judgment    On  this  day  his  Honor 

1831*       daidy  <^  As  there  is  not  any  proof  that  Dyer  was  insd- 
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vent,  for  he  paid  the  debt  of  the  detaining  creditor,  I        1831/ 
am  of  opinion,  that,  as  there  was  a  solvent  partner,  the        ~^ 
proof  was  wrong,  and  must  be  expunged,  and  there  must       Mobau. 
be  a  new  choice  of  assignees.  ^^  ^^  matter 

^<  With  respect  to  the  application  to  prove  under  sec*-  Dbsobmbaux. 
tion  62,  I  am  satisfied  that  it  applies  only  to  subsisting, 
partnerships  at  the  time  of  the  bankruptcy.'' 


KITCHENS  V.  CONGREVE,  DUNSTON,  and  V.C* 
others;  and  KITCHENS  r.  Assignees  of  DUN-  ^^^l. 
STON.  ^^^  ^'^• 

WitnesKsex- 

1  HIS  was  a  suit  instituted  by  certain  shareholders  in  ^kruptcy  not 
die  Arigna  Mining  Company,  on  behalf  of  themselves  ewicooe  ag^nrt 


and    all    other    shareholders,   except    the   defendants,      Onsnyplc^ 
against  the  chairman  and  acting  directors  of  the  com-  reetjoff  pmyment 
pany.     Those  individuals,  it  was  alleged,  had  charged  ^n>on«y>nto 
25,000/.  to  the  company,  as  the  consideration  paid  for  judgmentwithin 
the  lease  of  certain  mines,  in  which  the  adventure  was  ji^^^  buta^- 
to  be  carried  on,  althouii^h  they  had  purchased  it  for  ^^  *^*"^    , 

^  ^  J  r  upon  jhg  ftinj^ 

the  sum  of  10,000/.  only.  The  15,000/.,  making  the  protecUng  it  for 
difference,  had  been  distributed  in  various  {MX>portions,  xn^t^entiUed» 
as  a  bonus  amonir  the  several  defendants.     It  charfi^  agaiMt  Uie  m- 

^  ^        signees  under 

that  this  distribution  was  a  gross  fraud  upon  the  partner^  a  buikmptoy 

diip ;  and  that  the  defendants  ought,  therefore,  in  equi^,  twem Reorder 

to  be  r^arded  as  trustees,  to  the  extent  of  the  sums  and  the  decr««. 

they  had  Jreceived;  and  it  prayed  that  they  might  be/^^^^^ ,,  >^t^^2 

decreed  to  refund  what  they  had  so  respectively  received,  ^    . 

and  pay  it  into  the  bankers  of  the  company,  for  the  use"^  *^  ''^  '^-        —  ^ 

of  the  proprietors  at  large. 

The  answer  of  the  defendant  Dunsion  admitted  the 
receipt  of  a  sum  of  1,047/.,  as  paid  to  him  by  way  of 
bonus  at  a  meeting  of  directors;   and  upon  that  ad- 
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1831. 

Ex  parte 

U1TCHRN8. 

In  the  matter 

of 

.  CONOBBVB 

and  others. 


mission  a  motion  was  made,  on  the  22d  May  1829,  that 
Dunston  should  pay  the  sum  in  question  into  Court; 
and  it  was  ordered  accordingly. 

The  answers  were  replied  to,  and  witnesses  were 
examined;  and,  before  publication  had  passed,  viz.  in 
June  1830,  a  commission  issued  against  Dunston.  In 
August  1830  the  same  plaintiff  filed  their  supple- 
mental bill  against  the  assignees  of  Dunston,  praying  the 
benefit  of  the  original  suit,  and  the  proceedings  against 
them. 

The  assignees  put  in  their  answer;  the  plaintifis 
replied  to  it;  proceeded  with  the  examination  of  the 
witnesses;  and  publication  having  passed,  the  original 
and  supplemental  cause  now  came  on  for  hearing. 

In  the  course  of  the  hearing  it  was  objected  for  the 
assignees,  that  none  of  the  evidence  was  admissible 
against  them,  except  such  witnesses  as  had  be^n  ex- 
amined after  the  suit  of  Hitchens  v.  Dunston,  to  which 
alone  they  were  parties,  had  been  at  issue;  that  the 
original  defendant,  Dunstonj  having  become  bankrupt 
in  June  1830,  the  suit  had  become  defective,  and  that 
nothing  done,  therein  was  binding  upon  the  assignees. * 
Manieith  v.  TayloTj  9  Ves.  616;  4,  Madd.  Sep.  171; 
Parterv.  Cdx,  5  Madd.  80;  Bandallv.  Mum/ord,  18  Ves. 
425 ;  Lord  Redesdale^s  Treat.,  p.  51.  That  it  was  like 
the  introduction  of  new  parties  by  amendment,  as 
to  whom  evidence  previously  taken  cannot  be  read. 
Quantock  v.  BuOcTj  5  Madd.  R.  81 ;  PraU  v.  Barker^ 
\  Simonj  5. 


The  Vice-Chancellor  ruled,  that  no  witnesses  ex- 
amined in  the  original  suit  were  admissible  against  the 
assignees,  except  those  only  who  had  been  examined 
before  the  time  of  the  defendant  DunsUms  bankruptcy,. 
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or  after  jssue  joined.  Jn  the  suit  to  which  they^  the        I88L 
assignees,  were  parties ;  and  that  all  the  intermediate        ~~'~~* 

evidence  must  be  excluded,  Hitch»iiL 

In  the  matttt 

The  cause   having  proceeded,  and  the  Vice-Chan-     Conobstb 
cellor  being  of  opinion  against  all  the  defendants  upon     ***"  othcn, 
the  merits,  it  was  contended  for  the  assignees,  that  as 
to  them  the  assignment  under  the  commission  had  over- 
reached, by  the  effect  of  the  108  th  section  6  Geo.  4., 
the  order  under  which  the  1,047/.  had  been  paid  into 
Court ;  that  the  interlocutory  order  of  a  court  of  equity 
could  have  no  higher  effect  than  a  judgment  at  law,  the 
payment  into  court  no  higher  character  than  a  seizure 
by  the  sheriff:  the  money  was,  in  either  case,  in  custodia 
regis ;  and  that  while  so,  and  before  it  was  actually 
paid  over  to  the  plaintiff  (a),  the  assignees,  by  the  effect  ' 
of  the  section  referred  to,  and  the  decisions  upon  it,  had     ' 
a  preferable  claim.    That  the  nature  of  the  plaintifis' 
case   against  Dvneton  was  money  had  and   received; 
and  the  only  remedy  against  the  bankrupt  was,  there- 
fore,  that  of  any  other  creditor,    viz.  proof  of  the 
debt. 

The  Vice-Chancellor  was  of  opinion,  that,  when 
the  money  was  paid  in  under  the  order,  it  was  speci- 
fically fixed  with  the  equities  of  the  plaintiffs,  and,  as 
such,  was  not  within  the  operation  of  the  lOSth  section 
of  the  6th  Geo.  4.,  or  the  decisions  referred  to. 

The  Solicitor  General,  Sir  E.  Sugden,  Mr.  Zee,  and 
Mr.  Fane,  for  the  plaintiffi. 


(a)  Notley  V.  Buck^  8  Bam.  Sf  Cren*  160;   Morkmd  ▼.  PellaU, 
ibid.  122. 
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V83l\        '    Mr.  Rose  and  Mr.  Ching  for  the  defendants. 


£x  parte 

HiTcusMs.         Mr.  Pepys^  Mr.  Knight^  and  Mr.  Lowndes^  for  other 
In  the^mattef  defendants,  (a) 

aodotfaen.  -^■^^^^^'— 

L^  Q^  Ex  parte  COOK.  —  In  the  matter  of 

Jt^  4,  PETHERBRIDGE. 

1831.       rr  . 

Where  one         -'-  HIS  was  a  petition  to  reverse  an  order  made  by  his 

?•***?:  ^  ■ .     Honour  the  Vice-Chancellor.    The  petition  stated,  that, 

nrm,who  eames  *  »        -» 

on  buaineM  on    previous  to  the  year  1826,  and  up  to  December  1827, 

ooiin^'^plies    WUUom  Petherbridge  carried  on  business  in  copartner*  / 

S^«S!?Ln.  *^P  ^^^  Haynes  and  Price  of  Whitechapel,   linen- 

f  miirioniMuet     drapers;   that   WtUiam  Petherbridge^   and  his  brother  / 

rSitt*™-  Ebenezer  Petherbrirge;  commenced  a  partnership  a. 

noTiofor  mo^    linen-drapers  at  Newton  Abbot,  in  Devonshire,  whidi 

ncjr  adTaneed.     was  carried  on  under  the  name  and  was  conducted  by 

V^^%  <#  >  ^  X/  .       ^Elbenezer  Petherbridge  alone ;  that  Ebehezer  opened  an 

?        / g«^  ^  J  ^6 account  with  the  firm  of  William  Petherbridge^  HayneSy 

J^  />   jP     anci  Price^  and  dealt  with  them ;'  that  such  dealhfigs  con- 

7f  cac(?  ^  i-^  sisted  in  William  Petherbridge,  Hapnesy  and  Price  sell- 

,^4?Yzc  c»   /J  /         ing  linen-drapery  goods  to  Ebenezer  ;  that  the  jjealin^ 

jf    w    ^^/r  o^      between  the  firm  and  Ebenezer  were  wholly  disUn^  and 

^  the  same  as  if  the  fii*m  had  dealt  with  any  other  pur- 

^  chaser;    that,  in  December  1827,   the  partnership  of 

HayneSfPricep  and  Petherbridge  was  dissolved;  that,  imme- 
diately upon  the  dissolution  of  the  partnership  between 
Haynesj  PricCj  and  Petherbridge^ '  William  Petherbridge 
Commenced  business,  on  his  own  distinct  and  separate 
account,  in  Whitechapel,  as  a  linen-draper;  that  William 


^  (a)  By  1  Will.  4.  c.  7.  s.  .  the  108th  section  of  6  Geo.  4.  u  not 
to  extend  to  judgments  after  declaration.  See  p.  151. 
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Peiherbridge  continued  to  supply  his  brother  Ebenezer  for        1831 «: 
the  Newton  Abbot  concern  with  linen-drapery  fifoods  in        ^"^ — 
the  way  of  his  trade,  and  that  sudi  dealings  were  wholly        ComL 
distinct,  and  the  same  as  if  the  dealings  had  been  with  ^  *^  "M^tiflt 
any  other  purchaser  or  customer;  that,  on  the  2d  of      Pbtbbe- 
September  1829,  a  commission  of  bankrupt  was  issued 
against  WUliam  Pdherbridge^  in  which  the  petitioners 
were  chosen  assignees ;  that  Ebenezer  was  a  debtor  to 
him  in  the  sum  of  635^1 ;   that,  on   the  4th  day  of 
Dumber  1829,  a  joint  commission  was  issued  against 
jE&e»€3«r  aod.fB/Siu^  under  whidi  the  petitioners  were 
assignees ;  th^t  the  petitioners  applied  to  prove  the  debt 
of  6S5/. ;   that  the  commissioners  rejected  the  proof. 
The  petition  then  prayed  that  the  petitioners  might  be- 
admitted  to  prove  the  debt  of  635/.  ogaipst  the  joint 
estate  of  Ebenezer  and  William  Peiherbridge.   The  Vice- 
Chancellor  had  dismissed  the  petition.     From  this  de- 
cision this  petition  of  appeal  was  presented. 

» 

Sir.  Edward  Sugden  and  Mr.  Montagu  for  the  peti- 
tion:— 

It  certainly  is  a  rule  that,  in  general,  one  partner 
cannot  prove  against  another.  The  reasons  assigned 
for  this  rule  are,  ^rsty  that  a  partner  may  be  receiving 
pa}rmeQt  before  he  has  paid  his  own  joint  creditors ;  and» 
Bcoomdlgj  that  he  may  stop  in  transitu  a  surplus  to  be 
taken  from  the  separate  to  the  joint  estate.  These  are 
reasons,  not  for  preventing  a  proof  which  may  bar  the 
partners'  certificate,  but  for  restraining  the  receipt  of 
the  dividend.  This  rule,  however,  has  long  been,  set^ 
tied  not  to  extend  to  distinct  dealings  between  partners 
who  are  members  of  distinct  firms  of  trade.  The  prin- 
ciple of  this  distinction  is  upon  analogy  to  the  doctrine 
of  reputed  ownership  as  to  all  the  world ;  the  dealings 
between  distinct  houses,  composed  partly  of  the  same 
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1831*        members,  is  of  the  same  nature  as  dealings  between 
"~~"        distinct  houses. 

Sir  pufi9 
Cook.  In  Curtis  v.  Perry^  6  Vesey^  747,  the  Chancellor  said, 

lo  thc^  mrtter  c<  j^  this  case  of  Shakeshaft,  Stirrupy  and  SaUsbwy,  all 
PsTRKi-       three,  manufacturers  in  Lancashire,  sold  their  goods  in 
BiiiDOB.       London  in  the  names  of  ShtAeshaJl  and  Stirrup  only.. 
A  credit  was,  therefore,  acquired  by  them  as  three  in 
Lancashire  and  two  in  London,  which  affected  thejdjs- 
tribution  of  their  property  in  bankruptcy.     It  might,' 
therefore,  be  contended,  that  where  the  order  and  dispo- 
sition was,  there  the  property,  as  among  the  credi^is, 
should  be  taken  to  reside  at  the  bankruptcy."     AncF  in 
ex  parte  SiUUoe^  1  Glyn  ^  Jam.  383,  Lord  Eldan  saysy 
<^  I  well  remember  the  case  of  Shakeshqftj  SOmq^j  and 
Salisbury.     There  were  four  or  five  persons  in  a  part« 
nership ;  some  of  them  carried  on  business  in  Liverpod, 
some  in  other  places,  and  the  credulous  world  took  it 
for  granted  they  were  different  concerns,  though  tbqr 
were,  in  fact,  so  many  wheels  of  one  machine.     Another 
rdaxation  of  the   rule  was,  therefore,   admitted,  that 
where  there  is  a  demand  arising  from  a  dealing  by  the 
partnership  in  a  distinct  trade,  proof  might  be  admitted. 
But  then  the  question,  What  is  a  dealing  in  a  distinct 
trade?  is  always  to  be  looked  upon  with  great  care.    I 
apprehend  that  the  principle  does  not  apply  more  to 
two  persons  who  happen  to  be  constituent  members  of 
a  partnership  of  six,  than  to  one  or  each  of  the  six  if 
one  or  each  was  a  distinct  trader.     I  take  it  to  be  quite 
clear,  that  if  an  individual  partner  has  nothing  more  to 
say  than  this,  that  he  has  lent  100/.  to  his  partnerrinp, 
the  strict  rule  immediately  applies  to  him,  and  shuts 
him  out  from  the  benefit  of  proof.     If  it  were  sufficient 
to  state,  that  the  partner  would  not  have  lent  the  1002/ 
but  as  a  separate  trader,  the  rule  is  at  an  end."     Tliis 
may  be  illustrated  by  the  case  of  ex  parte  Ada$nsyl  Base, 
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305,  which  was  an  application  by  the  representatives  of       16SI» 
the  solvent  partner  to  prove,  in  which  case  the  doctrine  . 

of  reputed  ownership  does  not  exist.     The  Lord  Chan-         Cook. 
cellor  says,   "  I  am  authorized  to  consider  these  two  ^"  ^®  mattep 
houses  as  distinct  houses  of  trade ;  but  it  is  impossible      Pether- 
to  say  what  Adam^s  representatives  are  entitled  to  prove^       bridob. 
till  the  joint  estate  has  been  applied  to  the  joint  debts* 
I  know  no  case  where  a  solvent  partner  has  been  ad- 
Diitted  to  prove  against  creditors  who  have  a  demand 
against  him." 

The  rule  then  is,  ^<  When  there  are  different  and  dis- 
tin<9firms,  consisting  partly  of  the  same  members,  and 
one  firm  is  solvent  and  the  odier  bankrupt,  the  solvent 
firm  cannot  take  a  dividend  against  the  bankrupt  firm 
in  competition  with  the  joint  creditors  ^  but  if  both  firms 
jbecome  bankrupt,  proof  may  be  made  for  such  debt  as 
if  the  dealings  had  been  between  strangers."  (a) 

The  cases  will  be  of  two  classes ;  first,  upon  proo&  by 
the  greater  firm  against  the  less  ;  secondly,  upon  proofs 
by  the  less  firm  against  the  greater. 

As  to  the  first  class,  that  is,  upon  proofs,  by  the 
greater  firm  against  the  less^  ex  parte  Sesham^  1  Bose^ 
146,  and  ex  parte  St.  Barbe^  11  Ves.  414,  are  proofs 
by  two  against  one ;  and  in  ex  parte  St.  Barbe  the  case 
of  Shakeshqft  is  cited,  which  is  a  proof  by  three  against 
two* 

The  next  class  is  of  a  firm  smaller  in  number  of 
partners  against  a  firm  consisting  of  a  greater  number 
of  partners.  Ex  parte  Jo/msj  Cooker  345,  is  a  proof  by 
two  against  three. 

{a)  Expartc  KmgyCooke^SZ^l  Johns,    Cooke,    535;    ex  parte 

Shakethaft,  died  in  ex  parte  Ru/"  Hesham,  1  Rose,  146;  ex  parte 

Jin,  6  Ves.  123;  Curtis  v.  Peny,  Adams,  1   Rose,  305;  ex  parte 

6  Fes.  743  and  747;  ex  parte  SiUetoe,  1  G.^J.382.               * 

St.  Barbe,  II  Fes.  4U;  ex  parte  .         .       .          i 
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18SU  It  is  difficult  to  reason  upon  the  snppositioo  of  ^ 

""  existence  of  a  real  difference,  when  not  even  an  appftrent 

Cook.        difference  can  be  discovered. 
In  the  molter       7^  reasons  in  favour  of  the  proof  of  the  one  ogamM 

Pethem"  two  are,  firsts  the  analogous  cases  whidi  have  been  det 
cided ;  seoondly^  the  principle  upon  which  these  cases  have 
been  decided,  which  is,  that  when  there  are  distinct  deal* 
ings  the  creditors  are  deluded  by  being  told  dbat  there 
were  not  distinct  dealings;  and,  thirdly y  a  dictum  of 
Lord  Eldon%  in  ex  parte  Sillitoe,  I  Glyn  if  JaoL  388, 
which  is  as  follows:  ^^  I  apprehend  that  the  priiicijde 
does  not  apply  more  to  two  persons  who  ha[^)en  .  to  he 
constituent  members  of  a  partnership  of  six,  than  to  one 
or  each  of  the  six  if  one  or  each  was  a  distinct  trader.** 

7]&6  reasons  against  the  proof  by  one  against  the  two 
are,  ^st^  a  dictum  by  Lord  Eldon,  in  ex  parte  Adams^ 
I  Rose^  306,  where  he  says,  <<  In  none  of  the  cases  in 
which  the  partner  constituting  a  distinct  house  has  ever 
been  admitted  to  prove  has  the  estate  against  whidi  he 
has  been  admitted  been  liable  with  that  distinct  hoose 
for  joint  debts."  But  this  was  clearly  misreported, 
or  is  a  mistake,  as,  in  ea;  parte  Hesham  and  ex  psais 
SL  Barbes  it  was  a  proof  by  one  against  two. 

Secondly i  a  dictum  by  Sir  John  Leach,  in  exports  Coh 
tell,  2  Glyn  Sf  Jam.  127,  which  is  as  follows :  <<  I  concur 
in  all  the  doctrine  which  in  the  printed  case  is  attributed 
to  the  Lord  Chancellor,  except  in  this  proposition,  that 
there  is  no  difference  between  the  case  of  two  or  mane 
partners  carrying  on  a  distinct  trade  and  the  case  of  one 
partner  carrying  on  a  distinct  trade ;  and,  as  a  genenl 
rule,  one  partner  cannot  prove  a  personal  debt  against 
the  joint  firm,  because  the  creditors  of  the  joint  firm  are 
his  creditors^  and  he  would  be  taking  from  his  own 
creditors  what  ought  first  to  be  applied  in  payment  of 
their  debts.     But  where  a  firm  of  two  or  more  partnen 
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carry  on  a  distinct  trade,  the  creditors  of  the  larger  ,      1331. 

firm  are  not  the  creditors  of  the  smaller  firm ;  and,  con-        

sequently,  when  the  firm  of  two  or  more  prove  against         Cook. 
the  larger  firm,  they  do  not  prove  against  their  own  ^°  '^®  mauer 
;  creditors."     But  this  is  a  mistake,  as  the  whole  doctrine       Pkther- 
of  proof  by  distinct  trades  is  founded  upon  the  assump-        bbidgb. 
tion,  that  the  general  rule  as  to  die  inability  by  one 
partner  to  prove  against  another  does   not  extend^  to 
such  cases.     The  dictum,   therefore,  of  Lord  Eldon^  in 
ex  parte  Adorns^  being  either  a  mistake  or  nullified  by 
the  dictum  of  his  Lordship  in  ex  parte  SiUUoej  there 
remains  only  the  dictum  of  Sir  John  Leach  in  ex  parte 
Castellj  which  cannot  be  supported. 

Mr.  Knight  and  Mr.  Sivansion  submitted,  that  the 
case  was  governed  by  ex  parte  AdamSy  and  that  the 
doctrine  of  reputed  ownership  had  not  any  application 
to  the  present  question. 

The  case  stood  over  for  judgment. 

The  Lord  Chancellor  stated,  that  in  this  case  there  j^^^  39 
were  two  firms;  one,  the  larger,  carrying  on  business  in  1831. 
the  country,  and  the  other,  the  smaller,  containing  some, 
but  not  all  of  the  partners  in  the  larger,  in  town.  Both 
of ^ those ISrms  had  become  bankrupt;  and  the  question 
was,  whether  the  assignees  of  the  lesser,  which  was  a 
creditor  of  the  other,  should  be  allowed  to  make  proof  of 
the  debts  without  any  qualification  or  restriction,  against 
the  assignees  of  die  larger,  so  as  to  come  in  pari  passu 
with  the  other  creditors  of  that  firm. 

The  quesdon  was  one  of  considerable  importance,  and 
if  his  Lordship  had  found  no  reason  to  think  there  was 
any  conflict  in  the  cases,  he  would  not  have  taken  die 
course  he  now  felt  inclined  to  adopt,  which  was  to  send 
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the  case  for  the  opinion  of  the  House  of  Lords^  or  for_ 

Ex  parte      ^^  opinion  of  the  Court  of  King's  Bench. 

Cooc  " 

In  the  matter 

of  Mr.  Montagu  stated,  that  the  sum  in  dispute  was  only 

^*  ifio*"       ^®  dividend,  not,  probably,  more  than  50/. ;  and  that,  as 

it  was  a  question  upon  the  construction  of  an  equitable 

rule  as  to  proof  between  partners,  a  Court  of  Conmion 

Law  might  not  be  inclined  to  decide. 

The  Lord  Chancellor  :  — 

Undoubtedly  it  was  not  to  be  denied  as  a  general 
principle,  that  where  there  are  two  firms  carrying  on 
trade,  the  one  consisting  of  A.  and  B.,  the  other  of  A. 
^one,  (which  was  the  case  here,)  A.  himself,  or,  in  the 
event  of  his  bankruptcy,  his  assignees,  could  not  be 
allowed  to  prove  a  debt  under  the  commission  against 
A.  and  B.  on  their  becoming  bankrupts,  or  to  go  in 
against  their  estate,  along  with  the  other  creditors  of  that 
house,  to  a  greater  amount  than  his  share  as  a  creditor 
proving  upon  the  surplus  after  the  debts  of  the  firm  of 
A.  and  B.  had  been  satisfied. 

There  might,  perhaps,  be  a  difference  with  respect  to 
trading  debts ;  debts,  for  example,  incurred  for  goods 
procured  by  the  London  firm  fixnn  other  dealers  in 
town,  for  the  purpose  of  handing  them  over  to  the  house 
in  the  country.  Such  dealers  might  be  there  entitled  to 
consider  themselves  as  directly,  and  in  eifect^  creditors 
of  the  country  firm,  inasmuch  as  the  London  house  was 
no  more  than  a  sort  of  funnel  for  the  transmission  of  the 
goods;  and  there  would  seem  no  injustice,  therefore,  in 
allowing  them  to  go  at  once  per  salUm  and  prove 
against  the  parties  to  whom  the  goods  were  really  sup- 
plied. But  with  that  exception^  and  speaking  of  the 
common  case,  of  a  demand  arising  either  upon  a  mon^ 

debt  due  by  the  larger  firm  to  the  separate  trader^  or 

14 
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upon  his  claim  to  a  share  in  the  joint  stock  and  profits,  1831. 
the  rule  was  clear.  The  proof  could  only  be  made 
against  the  surplus.  The  consequence  of  an  opposite  Cook. 
rule  would  be  most  unjust.  If  the  creditors  of  the  single  "  the  matter 
trader  were  allowed  to  prove  along  with  the  creditors  of  Prtuer- 
the  joint  traders  in  the  country,  without  the  restriction  ■***^<*^- 
of  limiting  their  proof  to  the  surplus  only,  how  was  that 
to  be  distinguished  in  principle  from  the  case  of  a  debt 
due  from  the  country  firm  to  the  several  persons  consti- 
tuting that  firm?  From  such  a  doctrine  this  would 
necessarily  follow,  that  if  there  were  two  persons,  A. 
and  B.,  in  partnership  in  the  country,  witli  a  capital  of 
20,000/.,  without  deducting  debts,  to  one  half  of  which, 
or  10,000/.,  each  of  them  was  entitled  (for  the  partner- 
ship would  be  indebted  to  each  to  that  amount) ;  and  if 
one  of  them,  A.,  at  the  same  time  carried  on  business 
separately  in  town;  the  creditors  of  the  latter  might 
come  forward  and  say,  as  against  the  country  firm: 
**  We  are  creditors  of  A.,  one  of  the  persons  composing 
your  firm;  he  is  entitled,  as  a  partner,  to  10,000/.,  the 
amount  of  his  capital  in  the  firm ;  and  that  sum,  tlicre- 
fbre,  shall  be  taken  out  and  distributed  among  us,  with- 
out deducting  a  farthing  for  the  debts  which  may  be  due 
from  him  to  the  company :"  in  this  way  considering  each 
individual  partner's  share  in  the  partnership  stock  to  be 
a  distributable  fund  among  the  creditors  of  that  partner^ 
to  the  exclusion  of  the  joint  creditors. 

Lord  Eldon  had  repeatedly  recognized  the  general 
principle ;  particularly  in  ex  parte  Silltloe.  He  there 
laid  down  two  exceptions:  one  which  had  no  appli- 
cation here;  the  other,  which  in  part  was  this  case, 
where  the  separate  ti-ader  had  furnished  goods  to  the 
larger  firm.  This  Lord  Eldon  intimated  was  to  be  taken 
as  a  trading  debt,  contracted  by  the  hirger  with  the 
lesser,  so  as  to  let  in  the  latter  absolutely  and  at  once 
"  II  2 
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1831.        to  prove  against  the  larger.     There  seemed  to  be  great 

good  sense  and  principle  in  the  distinction ;  for  when 

Cook.         goods  were  furnished  to  a  firm  which  merely  handed 

In  the^  matter  ^^^^^  ^^^^  ^  another,  the  latter  was  substantially  the 

Pether-  debtor  to  the  parties  who  originally  furnished  the  goods. 
His  Lordship  was,  therefore,  disposed  to  ascertain  by^an 
inquiry  what  debts  came  under  the  general  rule,  and 
what  fell  within  the  exception.  In  the  case,  however, 
of  ex  parte  Adams^  1  Hose,  305,  to  which  Lord  Eldon  did 
not  appear  to  have  applied  his  mind  so  anxiously  and 
pointedly  as  in  the  case  already  referred  to,  no  such  dis* 
tinction  was  taken,  although  the  case  was  exactly  the 
same  with  the  present,  it  being  there  laid  down  generally, 
and  without  exception,  that  the  debt  of  the  separate  trader 
was  only  capable  of  proof  after  payment  of  all  the  debts 
due  to  the  creditors  of  the  joint  fund.  For  himself,  lie 
felt  strongly  inclined  in  favour  of  such  an  inquiry  as  had 
been  suggested ;  but  as  there  appeared  to  be  some  dis- 
crepancy between  the  cases,  he  should  take  further  time 
to  examine  and  consider  the  authorities. 

On  a  subsequent  day,  the  Lord  Chancellor  ordered 
the  whole  debt  to  be  proved^  lind  dividends  to  be  paid 
upon  the  goods  sold  pari  piassu  widi  the  other  creditors; 
and  for  the  money  advanced  (a),  a  dividend  to  be  paid  oat 
of  the  surplus,  after  payment  of  the  general  creditors,  {b) 
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(a)  Fx  parte  CaitcH,  2  G.S^J.  the  said  commission  named,  or 

1 26.  the  major  part  of  them,  to  b- 

{b)  The  following  is  the  order :  quire  whether  any  and  what  part 

**  I   do  think  fit  to  discharge,  of  the  said  sum  of  635/.  9«.  4iL 

and    do    hereby   discharge,  the  was  due  and  owing  by  the  tfid 

«dd  order  of  his   Honour  the  Ehenezer  PMerbridge  and  Wii- 

Vice-Chancellor,   made    on  the  Uam   Petherbridge,  at  the  diO 

hearing  of  the  said  original  pcti-  and  suing  forth  of  the  said  joiaC 

tion,  on  the  25th  day  of  May  commission,  to  the  assignees  of 

1830.  And  I  do  order  that  it  be  the  said  WUHam  PMerhndge^kt 

referred  to  the  commissioners  in  goods  sold  and  delivered  by  the 
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Ex  parte  RIX.— In  the  matter  of  RIX,  GORHAM,        V.  C. 

and  INKERSOLE,  West.  H, 

June  6, 

1  HIS  was  a  petition  stating,  that  a  joint  commission        1831. 

had  issued  aeainst  the  three  :  V^  commission 

o  issue  against 

That  joint  debts  had  been  proved  to  the  amount  of  5*i.r«>»  ^^  the 
73,899/.  \9s.  9rf. ;  that  \3s.  Ad.  had  been  paid  on  such  insufficient,  and 

one  partner 

: — — / pay  the  defi- 

ciency  from  his 
said  firm  of  Haynes,  Price,  and     And  I  do  further  OfisF,  that  it  private  estate, 

Pelherbridgc,  previous  to  the  dis-  also  be  referred  to  the  said  com-  *°^  ^®'®  "  » 

solution  of  the  partnership  be-  missioners,  or  the  major  part  of  separate  estates 

tween  them,  or  by  the  said  WU^  them,  to  inquire  whether  any  and  of  cAch  of  the 

Uam   Petherbridge    alone,    since  what  part   of  the   said  sum  of  ^    era,  theiwt- 

such  dissolution,  to  the  said  firm  6551.  9g.  Ad,  was  due  and  owing  the  deficiency  is 

o(Ebene2tr  Petherbridge  fiiid  WU-    by  the  said  Ebenezer  Petherbridge  entitled  to  such 

,      surplus  before 
Uam  Petherbridge,  And  I  do  order,    and  William  Petherbridge^  at  the  interest  is  paid 

that  the  said  petitioners  be  and  date  and  suing  forth  of  the  said  to  the  separate 

they  are  hereby  at  liberty  to  go  joint  commission,  to  the  assignees 

in  under  the  said  commission  of  of  the  said  William  Petherbridge^ 

bankrupt    awarded    and    issued  for  money  advanced  by  the  said 

against  the  sfud  Ebenezer  and  Wil-  firm  of  HayneSy  Price,  and  Pether* 

Uam  Pet/terbridge,  and  prove  to  bridge   previously  to  the  disso- 

the  full  amount  of  the  sum  which  lution  of  the  partnership  between 

the   said  commissioners,  or   the  them,  or  by  the   said    Wiiliani 

major  part  of  them,  shall,  upon  Petlierbridge  alone,  either  before 

such  inquiry,  find  to  have  been  or  since  such  dissolution,  to  the 

due  and  owing  as  aforesaid ;  and  said  firm   of   Ebenezer  Pether- 

that  the  said  commissioners,  or  bridge  and  William  Petherbridge. 

the  major  part  of  them,  do  re-  And  I  do  order,  that  the  said  pcti- 

ceive  and  adroit  such  proof  ac-  tioners  be  and  they  arc  hereby  at 

cordlngly.    And  I  do  order,  that  liberty  to  go  in  under  the  said 

the  said  petitioners  be  paid  divi-  commission  of  bankrupt  awarded 

dends  on  the  amount  of  what  and  issued  against  the  said  Eben- 

they  shall  so  prove,  rateably  and  ezer   Petlierbridge   and    William 

in  equal  proportion  with  the  rest  Petherbridge,  and  prove  to  the 

of  the  creditors  of  the  joint  estate  full  amount  of  the  sum  which  the 

of  the  said  bankrupts  seeking  re-  said  commissioners,  or  the  major 

lief  under  the  said  commisdon.  part  of  them,  shall  upon  such  last- 

Rd 
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1831*        joint  debts;  that  t])e  residue  of  the  joint  estate  was  in- 
■  suflScient  by  24,272/.;   that  to  supply  the  deficiency. 

Ex  parte  »  ■%    »  «  ..  ^     •%        » ■%  • 

Kix.  ^ith  Hiterest,  the  petitioner  had  paid  26,227/.  l%s.  6d, 

In  the  matter  ^^j  ^\  ^^^  j^jj^^  creditors  had  been  fully  paid : 

Rix  That  each  of  the  other  partners  ought  to  have  con- 

and  others,     tributed  8,742/.: 

That  the  separate  creditors  of  Inkersole  had  been  fully 
paid,  and  a  surplus  of  1,550/.  carried  over  to  the  joint 
estate,  which  reduced  the  26,227/.  paid  by  the  petitioner 
to  24,674/. : 

That  Gorham's  separate  creditors  had  been  fuUy 
paid: 

That  there  was  a  surplus  of  Gorkam*s  separate 
estate: 

The  petition  prayed,  that  the  commission  as  to  the 
petitioner  might  be  superseded,  and  that  the  assignees 
might  be  ordered  to  pay  to  the  petitioner  all  sums  of 
money  now  in  their  hands,  or  hereafter  to  be  received 
by  them  on  account  of  the  surplus  of  the  separate  estate 
of  James  Gorhanij  until  the  petitioner  received  the 
amount  which  Gorhatn  ought  to  have  contributed,  with 
interest  thereon. 

Mr.  Spence  for  the  petition. 

Mr.  Montagu  for  the  assignees :  — 

The  question  is,  whether   the  separate   creditors  of 

mentioned  inquiry  find  to  be  due  bankrupts  seeking   relief  under 

and  owing  as  aforesud.    And  I  the  said  commission   shall  hate 

do  order,  that  the  said  petitioners  been  paid  30«.  in  the  pound  oo 

be  paid  dividends  on  the  amount  the  amount  of  their  sera^debts 

of  such    last-mentioned    proof,  prored  under  the  said  commis- 

whcn,and  not  before,  the  several  don ;  and  for  the  better  maknit 

other  joint  creditors  of  the  said  the  aforesaid  iaquines.** 
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Garham  are  entitled  to  interest  before   the  surplus  is        1831. 
carried  to  the  joint  estate  ?   As  between  insolvent  estates       „ 
it  is  clear,  that  the  creditors  are  not  entitled  to  interest         Rix. 
before  the  surplus  is  carried  over.     Ex  parte  Boarthnenj  *°  the^^mattcr 
Cookej  199,  1  Cox,  275;  ex  parte  Clark,  4  Ves.  677 ;  ex         Rix 
parte  Young,  2  JRose,  40 ;  ex  parte  Taylor,  2  Rose,  175 ; 
ex  parte  Minchin,  2  Glyn  Sf  Jam.  287.     But  this  rule 
is  confined  to  insolvent  estates,  in  which  the  Court  has 
thought  that  each  class  of  creditors  should  be  paid. 

When  there  is  20«.  in  the  pound  on  each  estate,  the 
rule  is  different,  as  is  thus  stated  by  Lord  Eldon,  in  ex 
parte  Reeve,  9  Ves,  590,  who  says :  "  It  is  now,  there- 
fore, clearly  setded,  that  where  there  is  a  partnership, 
and  separate  debts  also,  the  partnership  shall  not  be 
admitted  a  creditor  upon  any  individual,  nor  any  indi- 
vidual upon  the  partnership,  until  the  creditors  of  tlie 
individual  and  the  creditors  of  the  partnership  are  satis- 
fied to  the  extent  of  208.  in  the  pound  out  of  the  respec- 
tive estates ;  also,  that  where  the  separate  creditors  are 
paid  208.  in  the  pound,  and  there  is  a  surplus,  that  sur- 
plus shall  not  go  immediately  to  pay  interest  to  the 
separate  creditors,  but  shall  go  to  make  the  joint  cre- 
ditors equal  with  them  as  to  principal.  No  decision, 
however,  has  gone  this  length,  that  if  both  the  joint  and 
separate  creilitors  are  paid  to  the  extent  of  20«.  in  the 
pound,  upon  the  payment  to  that  amount  to  the  creditors 
of  each  class  a  partner  shall  not  be  admitted  a  creditor 
upon  the  partnership  or  upon  the  individual.  But  I 
cannot  distinguish  the  cases ;  for  if  the  principle  is,  that 
neither  the  partnership  nor  the  individual  debtor  shall 
claim  in  competidon  with  the  creditors,  and  if  the  cre- 
ditors are  entitled  to  any  interest,  the  interest  is  as  much 
a  debt  as  the  capital ;  and  that  principle  will  prevent 
either  the  partnership  or  the  individual  debtor  ranking 
with  tlie  otlier  creditoi*s,  until  all  their  demand  is  satis - 

ii4 
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1831. 

Ex  parte 

Rix. 

Id  the  matter 

of 

Rix 

and  others. 


fied,  which  includes  both  the  principal  and  interest  of 
their  debts." 

The  Vice-Chancellor  was  pleased  to  order,  that  the 
sui*pliis  should  be  carried  to  the  joint  estate^  without 
previous  payment  of  interest  to  the  separate  creditors. 


V-C.        Ex  parte  TAYLOR.  —  In   the  matter  of    CAMP- 
^^]^'  BELL,   and   in   the   matter  of   COLLINGS  and 

If     \^i'  MAINGY. 

If  one  of  four 

and  the  surriT-  (^AMPBELLj  BowdeUj  CoUingSy  and  Maingy  carried 
^2^PJ|^^^  on,  under  the  firm  of  Campbell^  Bowden^  and  Co.,  in 
and  obtain  te-      London,   and  of  CoUings  and  Maingy  at  Rotterdam, 

euritiet  for,  a 

deU  due  to  Um    business   in   partnership  together,    until   the   death  of 
"^^^   ""•      Bowden^  which  took  place  in  1821.   The  surviving  part- 
ners continued  to  carry  on  the  business  until  the  bank- 
ruptcy of  Campbelly  in  January  1826,  which  was  shordy 
afterwards  followed  by  that  of  CoUings  and  Maingy. 

The  assignees  having  possessed  themselves  of  property 

which  had  belonged  to  the  partnership  during  the  life 

of  Bowden,  orders  were  obtained  under  botli  commit 

£     ^^^         sions  for  keeping^   distinct   accounts    of    the   different 

firm  oi  fooTy  on  '*'      *^ 

joint  aeeount  of  estates. 

tiicuiielyei  and  ▼▼    i        i  i  «       • 

two  otbcr  finns.  Under  these  orders  two  accounts  were  prepared  :  the 
ha^i^btbm  ^"^  Containing  an  account  of  the  assets  of  the  partner- 
of  four  die,  and   ship  subsequent  to  the  death  of  Bowden  ;  and  the  second 

the  floods  ere  in 

the  jintmeiinn      Containing  a  like  account  previous  to  his  death. 

of  one  of  the 

two  finni»  upon  the  bankruptcy  of  the  surriTors  the  goods  do  not  pes,  1^  icpotcd  owner- 
■hip,  to  the  awi^neei  of  the  surrifors. — If  a  firm  consign  goods  to  Hajrti,  which,  after 
the  death  of  one  member,  are  returned,  and  a  bill  of  lading  from  Hajti  is  sent  to  the  boMtf 
of  a  btU  of  eKcfaai^  disfaoocmred  by  the  partnership,  and  the  goods  remain  in  the  Weit 
India  docki,  thej.  upon  the  bankruptcy  of  the  surriTors,  are  not  in  their  reputed  owner* 
■hip. — Goods  in  the  hands  c^  an  agent  are  not  in  the  reputed  ownership  of  his  principaL— > 
If  a  firm  is  pciswwed,  as  mortj^agees,  of  real  estate,  which,  after  the  death  of  one  member, 
roaaioi  in  the  poa^eaacMi  of  the  sunrirors,  it  is  not  in  their  reputed  ownership. 


and  become 
bankrupts,  the 
■eeuritics  are, 
by  reputed 
ownership, 
distributable 
amongst  the 
ereditors  of  the 
three. 

If  goods  are 
purchased  and 
Ibr  by  a 
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The  object  of  this  petition,  presented  on  behalf  of  the        1831. 

creditors  of  the  surviving  partners,  was  to  have  certain        

items  transferred  from  the  latter  to  the  former  account,      Taylob. 
on  the  ground  that  the  property  to  which  they  related  ^°  ^^^  matter 
bad  been  left  in  the  order  and  disposition  of  the  sur-     Campbell 
viving  partners.  ""^  othert. 

The  first  item  consisted  of  the  produce  of  two  pro- 
missory notes  and  a  policy  of  insurance,  received  from 
OAnum. 

Ohman  had  been  employed  as  a  clerk  by  the  partner- 
ship in  the  life  of  Bowdenj  and  bad  quitted  the  employ- 
ment in  debt  to  the  partnership.  After  the  death  of 
Bowdeuy  Campbell^  on  behalf  of  the  surviving  partners, 
received  from  Ohman  the  two  promissory  notes,  and  the 
policy,  in  lieu  of  the  debt,  and  continued  in  the  posses- 
sion of  them  till  his  bankruptcy. 

Mr.  Spence  and  Mr.  WiUcockj  for  the  petitioner, 
relied  on  the  statute  6  Geo.  4.  c.  16.  s.  72.,  and  cited 
ex  parte  WUliamSj  1 1  Ves.  3. 

Mr.  Pqiys  and  Mr.  Seton,  for  the  respondent,  (who 
was  a  creditor  of  the  partnership  during  the  life  of 
BouKkn,)  contended  that,  upon  the  death  of  a  partner, 
partnership  property,  left  in  the  disposition  of  tlie  sur- 
viving partners,  was  subject  to  a  trust  for  payment  of 
the  bankrupt's  debts,  and  was  therefore  not  within  the 
statute.  West  v.  Skipp^  1  Ve8.  242 ;  ex  parte  Williams^ 
11  Ves.  6. 

The  Vice-Chancellor  held,  that  the  debt,  having 
been  compromised  by  the  surviving  partner,  was  within 
the  statute. 

The  next  item  consisted  of  the  produce  of  cotton  sold 
at  LiverpooL 


aod  others. 
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1831.  The  cotton  had  been  purchased  by  the  partnership,  in 

■  the  life  of  Bowdeuj  on  the  joint  account  of  Campbell, 

Ex  portc 

Taylob.      Bowdeuj  and  Co.,  Bateson  and  Co.  of  Liverpool,  and 
In  the  matter  Qarnettj  in  shares  of  one  third  each.     It  had  been  paid 
Campbell      for  by  Campbell,  Bowden,  and  Co.,  but  remained  in  the 
possession  of  Bateson  and  Co.  up  to  the  time  of  the 
bankruptcy. 

For  the  petitioners  it  was  contended,  that  the  cotton 
was  in  the  order  and  disposition  of  the  surviving  part- 
ners ;  and  the  will  of  Bowden  was  referred  to,  by  which 
he  directed  that  his  property  should  be  continued  in  the 
partnership. 

For  the  respondents  it  was  contended,  that  even  if  the 
goods  had  been  in  the  possession  of  the  surviving  part- 
nerships, they  would  have  been  in  possession  as  tenants 
in  common  with  Bateson  and  Co.  and  Gamett,  and  con- 
sequently that  their  possession  would  not  have  been 
within  the  statute,  ex  parte  Flyn^  1  Atk.  187;  and  that 
the  goods,  not  having  in  fact  been  in  their  possession, 
but  in  that  of  Bateson  and  Co.,  could  not  have  been 
within  the  statute. 

The  Vice-Chancellor  held,  that  this  item  was  not 
within  the  statute ;  and  observed,  that  the  creditors  could 
not  be  affected  by  any  thing  contained  in  the  will  of 
Bowden. 

The  next  item  consisted  of  the  produce  of  goods 
returned  from  Hayti. 

These  goods  had  been  sold  by  the  partnership,  in  tlie 
life  of  Bowden,  to  Christophe  king  of  Hayti,  who  returned 
them.  They  were  in  the  West  India  docks  at  the  bank- 
ruptcy.    The  bill  of  lading  from  Hayti  was  sent  to  the 


and  others. 
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bolder  of  a  bill  of  exchange  drawn  on  the  partnership,        1881. 
which  was  not  accepted,  and  was  in  his  hands  at  the  time        ' 

'^  Ex  parte 

of  the  bankruptcy.  Taylor. 

In  the  matter 
of 
For  the  petitioner  it  was  contended,  that,  as  it  was  in     Camfbell 

the  power  of  the  surviving  partners,  at  any  time^  by 

accepting  the  bill,  to  obtain  possession  of  the  goods,  they 

must  be  considered  as  in  their  possession. 

For  the  respondent  it  was  contended,  that  neither  the 
goods  nor  the  bill  of  lading  having  been  in  the  possession 
of  the  surviving  partners,  the  statute  did  not  apply. 

The  Vice-Chancellor  held,  that  this  item  was  not 
within  the  statute. 

The  next  item  consisted  of  the  produce  of  cotton  sent 
from  St.  Domingo. 

At  the  death  of  Bowden^  Sureau  and  Co.  of  St.  Do- 
mingo were  indebted  to  the  partnership.  After  the 
death  of  Bowdeuj  Campbell^  as  surviving  and  sole  acting 
partner,  employed  fVylie  as  his  agent  to  recover  the 
debt.  The  coffee  was  consigned  to  fVyliey  in  part  liqui- 
dation of  the  debt,  and  was  in  his  possession  at  the  time 
of  the  bankruptcy ;  and  he  claimed  a  lien  upon  it  for 
freight. 

For  the  petitioner  it  was  contended,  that  JVyliej  being 
the  agent  of  the  surviving  partner,  his  possession  was 
that  of  his  principal. 

For  the  respondent  it  was  contended,  that  the  goods 
being  in  the  hands  of  a  third  person,  who  claimed  a 
lien,  were  not  within  the  statute;  Greening  v.  Clark^ 
4jB.§-C.  316. 
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1831.  The  Vice-Chancellor  held,  that  this  item  was  not 

within  the  statute. 

Ex  parU 
Taylob. 

In  the  matter       The  next  item  consisted  of  the  produce  of  the  sale  of 
of  ... 

Campbell     &  plantation  in  Berbice. 

and  others.  'j^^  plantation,  with  the  slaves  and  utensils  upon  it, 

was  mortgaged  to  the  partnership  in  1806.  The  mort- 
gagees shortly  afterwards  entered  into  possession,  and  in 
1818  brought  it  to  sale  under  an  execution,  and  became 
the  purchasers ;  but  it  was  not  then  conveyed  to  them, 
in  consequence  of  a  suit  having  been  instituted  in  Ber- 
bice, by  the  legatees  of  a  former  proprietor  of  the  estate, 
who  claimed  a  priority  over  the  mortgagees.  A  sentence 
having  been  obtained  by  the  legatees  in  tlieir  favour, 
which  was  afterwards  reversed  on  appeal,  the  estate  was 
conveyed,  in  1824,  to  Campbell,  Bowden,  and  Co.,  and 
their  heirs,  and  continued  in  the  possession  of  the  sur- 
viving partners  till  the  bankruptcy. 

For  the  petitioner  it  was  contended,  that  the  original 
debt  was  a  chose  in  action,  and  within  the  statute ;  and 
that  notwithstanding  the  sale,  the  estate  still  represented 
the  debt ;  and  that  supposing  it  otherwise,  the  real  estate 
of  a  partnership  was  to  be  considered  as  a  personal 
estate.  Tonmsend  v.  DevayneSy  1  Mont,  on  Partnersliip, 
App.  97 ;  Selkrig  v.  Davies,  2  Dow.  242. 

The  Vice-Chancellor,  without  calling  on  the  counsel 
for  the  respondents,  observed,  tlmt  the  argument  was 
opposed  to  the  statute,  and  to  all  the  decisions,  in  which 
real  estate,  and  mortgages  on  real  estate,  had  been  held 
not  to  be  within  it;  that,  except  as  between  the  partners 
themselves  and  their  representatives,  the  real  estate  of  a 
partnership  retained  its  original  character,  and  that  it 
was  impossible  to  hold  this  item  within  the  statute. 

13 
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The  last  item  consisted  of  the  produce  of  consign-        1831* 

ments  from  the  estate,  and  as  to  this  no  inquiry  .was        r 

made :  no  evidence  had  been  entered  into  respecting  it.         Tatuok. 

The  Vice- Chancellor  refused  an  inquiry,  but  directed  I"  the  matter 
that  the  order  on  the  petition  should  be  without  pre-      Campbell 
judice  as  to  this  item.  »"^  ®***®"- 

The  order  made  was  for  a  transfer  of  the  first  item, 
according  to  the  prayer  of  the  petition ;  as  to  the  other 
items,  the  petition  was  dismissed,  but  without  prejudice 
as  to  any  question  as  to  the  last  item.  The  costs  as  to 
the  first  item  were  to  be  paid  out  of  the  estate  of  the 
partnership  previous  to  the  death  of  Bowdeuj  and  the 
rest  of  the  costs  out  of  the  estate  of  the  surviving 
partners,  (a) 


{a)  The  following  cases  relate  estate  was  not  within  the  stat. 

to   the  question,  Whether  real  6  Geo.  4. 

estate  is  within  the  statute?  But    in    ex  parte   Lancaster 

Mortgages    of    real     estate.  Canal,  1  Mont.  1 1 6,  such  shares 

though  for  a  term,  held  not  within  were    held    to    be    within    the 

the  Stat.  21  Ja.  1,  c.  19,  s.  11,  statute. 

Htfol  y.  RoUe,  1  A/k.  165,  S.  C.  The  following  cases  relate  to 

1  Fes.  548.  the  question.  Whether  joint  te- 

So    assignment  of  mortgages  nancy  by  partners  of  real  estate  is 

on  West  India  estate,  though  not  to  be  held  tenancy  in'  common, 

registered,  and  no  notice  given  Purchase  of  lands  for  a  joint 

to  mortgagor,  Jones  v.  Gibbons,  undertaking   held  a  tenancy  in 

9  Vcs.  407.  common,  Lake  v.  Craddock,  3  P, 

So  fixtures,  though  held  for  a  W''.  1 58. 

term,  Ri/al  v.  RoUe,  supra  ;  Horn  So  joint  lease  to  partners  in  a 

V.  Baker^  9T.  R.215.  farm.  EUiot  v.  Broum,  1   Vem. 

So  moveables,  where  it  is  cus-  217,  note,  S.  C.  (cited)  9   Ves. 

tomary  to  let  them,  Storer  v.  597, 3  Swan.  489,  note. 

Hunter,  5  B.  ^  C.  568,  and  in  So   purchase  of  freehold  or 

Horn  V.  Baker,  svpra.  leasehold    for    the    purpose    of 

In  ex  parte  Vauxhall  Bridge,  trade,  Li^ster  v.  DoUand,  5  Bro. 

1  G.SfJ-  106,  it  was  held,  that  a  480,  S.  C.  1  Ves.  jun.  455. 

share  in  a  company  seised  of  real  The  following  cases  relate  to 
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V.  C.        Ex  parte  SPURRIER.— In  the  matter  of  SPURRIER. 
June  15, 

1  HERE  was  a  surplus  on  the  separate  estate:   the 

A  lurpltu  of        ,   .  ^  '^ 

sepwate  estete  joint  estate  was  deficient.  It  was  held,  that  the  surplus 
to*adefi(^at  "^^^  "^  carried  to  the  joint  estate,  before  any  payment 
joint  estate  be-    ^^^g  made  to  a  creditor  on  a  voluntary  bond,  (a) 

fore  payment  u  .^  \   / 

made  on  a  to- 

»ntary  j^^  Stvonston  for  petition. 

Mr.  Knight  conird. 


the  question,  Whether  the  real  estate  is  to  be  considered  as  per- 

estate  of  a  partnership  is  to  be  sonal,   Thwtuend   y,    Devaynet, 

considered  as  personal  estate.  l  Mont,  on  Partnership,  App. 

Formerly  it  was  held,  that  the  97 ;  and  see  Selkrig  ▼.  DobU^ 

real  estate  of  a  partnership  was  2  Dow.  S42;  Crawshay  v.  Mauk, 

not  to  be  considered  as  personal  i  Swan*  508.  521. 

estate,  without    express   agree-  It  seems,  however,  that,  except 

ment    See  Thornton  v.  Duon,  as  between  the  real  and  personal 

3  Bro,  199;  Bell  v.  Flyn^  7  Ves.  representatives  of  partners,  the 

453;  Bateman  v.  Shore^  9  Va.  real  estate  of  a  partnership  re- 

500 ;  Stuart  v.  Marquu  of  Bute,  tains  its  original  character.    See 

11   Ves,  66S;  and  see  Smith  v.  S,  C.  S,  and  ex  parte   Taytor^ 

Smith,  5  Vei,  189.  supra. 

But  it  has  since  been  held,  that  (a)  See,  to  same  efiect,  As- 

as  between  the  real  and  personal  .  signees  of  Gardner  v.  Shannon^ 

representatives  of  partners,  real  2  Sch.  ^  Lef.  250, 


CASES  IN  BANKRUPTCY.  847 


Ex  parte  H  ANCOX— In  the  matter  of  C AVEN  AG  H,        V.  C. 

BROWN,  and  BROWN.  «^«««  16, 

rr  ..  ^^*- 

1  HIS  petition  stated,  that,  upon  the  marriage  o^  Ann  Where,  upon 
Heyrvard,  certain  of  her  property  was  settled  in  trust.  ^:^'Z 
with  a  power  of  appointment  by  will  in  the  said  Aim ;  P^,","  *^^^^ 
that  the  marriage  took  effect;  that  Brown^  one  of  the  the  trust  estate, 
bankrupts^  was  the  trustee;  and  that  the  power  of  ap-  upon petidon  in 
pointment  had  been  duly  executed  in  favour  of  the  *^^J^1*^4^ 
petitioner.     The  petitioner  further  stated,  that  the  peti-  c.  16.  8.79. 
tioner  was  entitled  to  all  the  settled  property.  rupt  to  transfer 

The  prayer  was,  that  Brown  and  the  assiimees  miirht  ^^^ jieliver  it  to 

,  00        guch  person 

assign  3,150/.  stock,  with  all  the  other  trust  property,  to  without  a  new 

^1  ..  trusteei 

the  petitioner. 

Mr.  Knight  and  Mr.  Parker  for  the  petition. 

Mr.  JRose^  canirdj  objected,  that  the  Court  had  not 
jurisdiction  thus  to  order  the  funds  to  be  transferred  to 
the  petitioner ;  the  jurisdiction  being  confined  to  the 
transfer,  not  to  the  cestuique  trust,  but  to  the  new 
trustees.  The  words  of  the  clause  being,  "  shall  convey, 
&c  to  such  person,  &c.  as  the  Lord  Chancellor  shall 
think  fit,  upon  the  same  trusts  as,  &c.  they  were  sub- 
ject to."  {a) 

(a)  Section  79  is  as  follows:  vernment  stock,  funds,   or  an- 

**  And  be  it  enacted,  that  if  any  unities,  or  any  of  the  stock  of 

bankrupt    shall    as    trustee    be  any  public  company,  either  in 

seised,  possessed  of,  or  entitled  England,  Scotland,  or  Ireland, 

to,  either  alone  or  jointly,  any  it  shall  be  lawful  for  the  Lord 

real  or  personal  estate,  or  any  Chancellor,  on  the  petition  of 

interest  secured  upon  or  arising  the  person  or  persons  entitled  in 

out  of  the  same,  or  shall  have  possession  to  the  receipt  of  the 

standing  in  his  name  as  trustee,  rents,  issues,  and  profits,  divi- 

either  alone  or  jointly,  any  go-  dends,  interest,  or  produce  there- 
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1831.  The  Vice-Chancellor  :  —  The  object  of  the  act  is 

^        to  prevent  the  expense  and  delay  attendant  upon  a  bill ; 

Hancox.      and  as  in  a  bill  it  could  not  be  deemed  necessary  to 

In  the  matter  nominate  a  trustee  when  the  trusts  are  executed^  so,  in 
of 
Cavenagh     the  present  case,  instead  of  the  useless  nomination  of  a 

and  others,    ^j-^stee,  where  there  is  no  trust  to  be  performed,  I  shall, 

under  the  words  and  within  the  spirit  of  the  act,  direct 

the  property  to  be  transferred  to  the  petitioner. 

The  order  was  made  as  prayed. 


V.  C. 

June  16, 
1831. 

If  four  persons 
are  chosen  as- 
signees, and  at 
the  choice  it  is 
irerbally  agreed 
that  one  shall 
act,  and  notice 
is  given  to  the 
banker  to  pay 
the  drafts  of  the 
one,  and  a  divi- 
dend is  declared, 
and  notice  is 

S'ven  to  the  cre- 
tors,  *<  that 
they  may  recdve 
the  dividend 
upon  applica- 
tion to  the  a»- 
signees,*'  and 
the  acting  as- 
signee pay  the 
dividendi  by 
checks  which 
are  dishonoured, 
he  having  over- 
drawn the  ac- 
count, and  ab- 
sconded: The 
other  three 
assignees  arc 
liable. 


Ex  parte  BOOTH  and  INGLEDEW,  and  ear  forU 
GARRATT  and  MILLER.  —  In  the  matter  of 
MILES. 

1  HE  petitioners  had  proved  debts  under  the  commis- 
sion. Clapham^  Hagg^  ParkeTj  and  Watson  were  as- 
signees. Clapham  had  consented  to  his  appointment 
with  the  express  stipulation,  that  fVaison  should  act  for 
him  in  the  administration  of  the  bankrupt's  estate,  to 
which,  from  the  distance  of  his  place  of  residence,  be 
could  not  personally  attend.  The  creditors  present 
consented  to  this  arrangement.  Subsequently  to  this, 
Garrattj  the  solicitor  to  the  commission,  and  Clapham 


of,  on  due  notice  given  to  all 
other  persons  (if  any)  interested 
therein,  to  order  the  assignees, 
and  all  persons  whose  act  or 
consent  thereto  is  necessary,  to 
convey,  assign,  or  transfer  the 
said  estate,  interest,  stock,  funds, 
or  annuities  to  such  person 
or  persons  as  the  Lord  Chan- 
.cellor  shall  think  fit,  upon  the 


same  trusts  as  the  said  estate, 
interest,  stock,  funds,  or  annuities 
were  subject  to  before  the  bank- 
ruptcy, or  such  of  them  as  shall 
be  then  subsisting  and  capable  of 
taking  effect;  and  also  to  reoetre 
and  pay  over  the  rents,  isiufii» 
and  profits,  dividends,  interest, 
or  produce  thereof,  as  the  Lord 
Chancellor  shall  direct." 


/JO 
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infbnned  Backhouse  and  Co.,  the  bankers  to  the  estate,         1831, 

that  all  the  cheques   upon  them  would  be  drawn  bjr        

WaUan.     On  the  day  of  Garra«  wrote  the      ^bJTtT 

following  circular  to  the  creditors :  an<l  others. 

In  the  matter 
of 
^^  Miles'  bankruptcy.  Miles. 

"  The  creditors  who  have  proved  their  debts  against 

the  estate  of  Thomas  Miles  may  receive  a  dividend  of 

4«.  in  the  pound,  in  respect  of  the  debts  so  proved,  on 

application  to  the  assignees,  at  the  Black  Lion  Hotel 

in  Stockton  aforesaid. 

"  William  Garratt, 

**  Solicitor  to  the  assignees." 

The  dividends  were  paid  in  cheques  by  Watson, 
Watson  absconded,  having  overdrawn  the  account  of  the 
assignees ;  and  there  were  no  funds  out  of  which  to  pay 
the  dividends. 

This  was  a  petition  calling  upon  all  the  assignees  to 
pay  the  dividends. 

Mr.  Richards  for  the  petitioners. 

Mr.  Knight  and  Mr.  Rose,  for  the  assignees,  cited 
Wackerbeth  v.  Powell^  Buck,  496;  ex  parte  Griffin, 
2Gl^Ja.\U. 

The  Vice-Chancellor  :  — 

In  the  present  case  four  assignees  were  chosen.  At 
the  time  of  choice  a  verbal  representation  was  made,  that 
Watson  was  to  be  the  acting  assignee.  Backhouse  and 
Co.  were  appointed  the  bankers;  the  money  was  to  be 
paid  in  the  name  of  all  the  assignees,  and  the  bankers 
were  directed  to  pay  WatsorCs  drafts.  But  the  creditors 
were  no  parties  to  this  arrangement,  and  were  not 
bouod  by  it. 

Vol.  I.  8 


1B31. 

Ex  parte 

Booth 

and  othen. 

In  the  matter 

of 

M1LB8. 
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When  the  dividends  were  declared,  the  drcular  was 
sent  to  the  creditors,  which  was  a  notice  to  apply  to  the 
assignee  for  the  payment  of  the  dividends.  I  think  the 
three  assignees  liable. 

Ordered  accordingly. 


V.C. 
June  17, 

isai. 

On  petition  for 
payment  of 
dividend,  which 
is  unsuocesBfully 
oppoied  by  the 
a«ignee%  in- 
tcreitatfiTe 
percent,  and 
costly  are  of 
course  against 
the  aatigneesv 
whoy  if  they 
meted  bond  fdet 
may  reimburse 
themseWes  out 
of  the  estate. 


Ex  parte   HARRISON.  — In   the  matter  of 
REMINGTON  and  Co. 

A  PETITION  was  presented  for  payment  of  a  divi- 
dend and  interest ;  the  assignees  presented  a  cross-peti- 
tion ;  the  Vice-Chancellor  directed  an  issue  to  try  the 
validity  of  the  debt ;  die  verdict  was  for  the  petitioners. 

The  present  petition  prayed,  that  the  assignees  might 
pay  the  dividend,  with  interest  at  5/.  per  cent,  from  the 
21st  of  June  1829  to  the  day  of  payment,  together  with 
the  costs  of  the  issue,  &c. 

Mr.  Sose  and  Mr.  Boots  for  the  petitioners. 

Mr.  Knight  and  Mr.' Sichards  for  the  assignees:  — 
The  order  is  of  course  so  far  only  as  relates  to  the 
payment  of  the  dividend.  As  to  the  interest,  it  is  never 
ordered  under  such  circumstances  as  the  present,  bat  by 
way  of  a  mulct  or  fine  on  the  assignees,  and  as  a  punidi- 
ment  on  them  for  their  personal  misconduct  in  detainmg 
from  a  creditor  what  was  justly  due  to  him.  Bat  it  is 
impossible  to  say  that  the  assignees  have  misconducted 
themselves  in  this  case :  that  they  were  right  in  disputiiig 
the  question  appears  from  the  Court  having  ordered  an 
issue.  Then,  if  the  interest  is  not  to  be  paid  by  the 
assignees  personally,  it  cannot  be  paid  out  of  the  e^tate^ 

13 


and  others. 
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for  which  no  precedent  can  be  found.     But  supposing        1831. 
that  interest  ought  to  be  paid,  it  ought  to  be  at  four  per 

,  Ex  parte 

cent.  only.  Haebisok. 

In  the  matter 
of 
Mr.  Rose^  in  reply :  —  If  any  interest  is  to  be  paid,     Remington 

it  is  at  five  per  cent. ;   this  was  decided  by  ex  parte 

Ijoxley.  (a)     The  only  question  is,  whether  the  interest 

is  to  be  paid  by  the  assignees  personally,  or  is  to  come 

out  of  the  estate  ?     That  it  ought  to  be  paid  by  die 

assignees  personally,  appears  from  the  111th  section  of 

the  bankrupt  act,  which  enacts,  "  that  no  actum  for  any 

dividend  shall  be  brought  against  the  assignees  by  any 

creditor  who  shall  have  proved  under  the  commission ; 

but  if  the  assignees  shall  refase  to  pay  any  such  dividend, 

the  Lord  Chancellor  may,  on  petition,  order  payment 

thereof,  with  interest  for  the  time  that  it  shall  have  been 

withheld,  and  the  costs  of  the  application."    In  this  case 

the  assignees  have  withheld  a  dividend,  and  a  petition 

has  been  presented  in  pursuance  of  this  section,  praying 

for  interest  for  the  time  during  which  it  has  been  so 

withheld.     The  only  effect  of  this  section  of  the  act  is 

to  substitute  a  petition  in  the  place  of  an  action.     If 

before  the  act  of  6  Geo.  4.  an  action  had  been  brought, 

nothing  more  would  have  been  necessary  than  to  prove 

the  order  of  dividend,  and  the  demand  for  its  payment, 

and  then  interest  at  5A  per  cent,  would  have  been  given 

as  damages. 

Vice-Chancellor  :  —  The  analogy  to  what  would 
have  been  the  result  of  an  action  must  govern  in  the  case 
of  a  petition ;  so  that  the  assignees  must  be  held  per- 
sonally liable  to  the  petitioners  for  the  interest  and  costs. 


(a)  1  Glyn  ^  J  a,  345. 
S2 
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I83I.        Tlie  legislature,  however,  only  intended  that  the  assignees 

should  pay  personally,  in  cases  where  their  conddct  was 

Harsisok.     grossly  improper ;  and,  as  in  the  present  case  they  re* 

In  the  matter  sisted  payment  from  proper  motives,  I  think  they  may 

Remington     reimburse  themselves  out  of  the  estate, 
and  others. 


V.  c. 

Junt  21, 
1831. 

If  a  petitioner 
reside  in  Soot- 
land,  the  tig- 
nature  of  the 
petitioner  is 
suflScient,^  and 
fhe  petition 
need  not  be 
signed  by  an 
agent  in  Eng- 
land. 


Ex  parte  PAUL.  —  In  the  matter  of  MONTEITH. 

1  HE  petitioner  resided  in  Scotland ;  and  the  peddon 
was  signed,  not  by  an  agent,  but  by  the  peddoner. 

Mr.  Bjose  and  Mr.  Stewart  objected,  that  it  ought  to 
be  signed  by  the  agent,  as  the  object  of  the  order  was 
to  have  a  person  within  the  jurisdicdon  who  would  be 
responsible  for  costs. 

Mr.  Knight  and  Mr.  MontagUj  contrd,  said,  that  the 
signature  by  an  agent  only  applied  when  the  party  whs 
out  of  the  kingdom  ;  and  that  Scotland,  although  not 
in  England,  was  not  out  of  the  kingdom;  and  they 
cited  ex  parte  Cumming^  ante  206. 

The  Vice-Chancellor  held  that  the  signature  was 
sufficient,  the  word  in  the  order  not  being  country,  hot 
kingdom,  (a) 

{a)  See  the  order,  on/r  206,  in  note. 
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Ex  parte  SAMMON.  —  In  the  matter  of  S AMMON        ^  ^ 

and  PIERSON.  Juii«  27, 

\j  PON  this  petition  a  question  arose,  Whether  the  section  132,  as 
operation  of  section  132  of  the  6  Geo.  4,  c.  16,  has  a  to  payment  of 

^  ^  ^  intereit,  u  not 

retrospective  operation?  (a)  retrospeotiTe. 

Sir  C.  Wetherell,  Mr.  Montagu^  and  Mr.  ff%ea%  for    y  ^  .  ^ 

the  petition :  —  The  question  is  settled  in  ex  parte  Shep^    ^  ^  ^ 
herdi  1  Moni.  8f  Mac.  67,  from  which  this  pedtion  is  ^0^aL^  9-  6  <F. 

virtually  an  appeal.  J P^/  "h^S  ^t 

Since  this  act  there  have  been  'diiferent  cases  with  ^^ 

respect  to  the  retrospective  operation  of  the  different 

clauses  of  the  statute ;  in  some  of  which  the  act  has  been 

decided  to  be  retrospective,  in  others  not. 

The  clauses  which  have  been  adjudged  io  he  retro^ 

specHve  are,  sections  54  and  55,  respecting  annuities. 


(a)  The  following  are  the  words  ceived  interest  upon  their  debts, 
of  the  clause :  **  And  be  it  en-  to  be  calculated  and  paid  at  the 
acted,  that  the  assignees  shall,  rate  and  in  the  order  following ; 
upon  request  made  to  them  by  (that  is  to  say,)  all  creditors 
the  bankrupt,  decbre  to  him  whose  debts  are  now  by  law  en- 
how  they  have  dbposed  of  his  titled  to  carry  interest,  in  the 
real  and  personal  estate,  and  pay  event  of  a  surplus,  shall  first 
the  surplus,  if  any,  to  such  bank-  receive  interest  on  such  debts  at 
nipt,  his  executors,  administra-  the  rate  of  interest  reserved  or 
tors,  or  assigns ;  and  every  such  by  law  payable  thereon,  to  be 
bankrupt,  after  the  creditors  calculated  from  the  date  of  the 
who  have  proved  under  the  com-  commission,  and  after  such  in- 
mission  shall  have  been  paid,  terest  shall  have  been  paid,  all 
shall  be  entitled  to  recover  the  other  creditors  who  have  proved 
remainder  of  the  debts  due  to  under  the  commission  shall  re- 
him ;  but  the  assignees  shall  not  ceive  interest  on  their  debts  from 
pay  such  surplus  until  all  ere*  the  date  of  the  commission,  at 
ditors  who  have  proved  under  the  rate  of  four  pounds  per 
the  commission  shall  have   re-  centum." 

i$3 


and  another. 
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1831.        Bell  V.  Bolton^  4  Bing.  615;  section  56,  respecting  con- 

tingent  debts,  ex  parte  Grundy^   1  Mont  8c  Mac.  293 ; 

Sammon.      section  82,  with  respect  to  relation,  Tenington  v.  Har^ 
In  the^  matter  greaves^  5  JB%.  491,  and  ChurchiU  v.  Oecwc,  5  jBin^. 
Sammon        178. 

The  clauses  which  have  been  adjudged  not  to  be  re- 
trospective are,  section  92,  as  to  evidence,  Kay  v.  Good- 
wirij  6  Bing.  5t6 ;  section  73,  as  to  voluntary  convey- 
ance, fVombwell  v.  Later ^  2  Sim.  360 ;  section  127,  as 
to  third  commissions,  Ibberson  v.  Dicas,  (a) 


(a)  A  rule  haring  been  obtained  was  applied  for.  Whether  the 
to  show  cause  why  the  sheriff  of  property  of  the  defendant  vested 
Surrey  should  not  have  further  in  the  assignees,  or  not,  depended 
time  to  return  the  writ  of  ^.  fa,  on  the  construction  to  be  put  on 
durected  to  him,  and  under  which  6  Geo.  4,  c.  16,  s.  127.  The 
he  had  levied,  on  shewing  cause  words  of  that  section  are  these: 
the  following  facts  were  disclosed.  **  And  be  it  enacted,  that  If  any 
Two  writs  oiji.fa,  had  issued  at  person  who  shall  have  been  dis- 
the  suit  of  two  creditors  with  se-  charged  by  such  certificate  as 
parate  interests,  named  Robtnton  aforesaid,  or  who  shall  have 
and  Ibberson,  against  the  goods  compounded  with  his  creditors, 
of  the  defendant  Dicas^  and  the  or  who  shall  have  been  <&- 
sheriff  had  levied.  As  soon  as  he  charged  by  any  insolvent  act, 
had  put  a  man  into  possession,  shall  be  or  become  bankrupt, 
he  received  notice  from  the  as-  and  have  obtained,  or  shall  here- 
signees  of  the  defendant  under  after  obtain,  such  certificate  as 
the  second  of  two  commissions  aforesaid,  unless  his  estate  shall 
of  bankrupt  which  had  issued  produce  (after  all  chai^ges)  suf- 
against  the  defendant,  stating  ficient  to  pay  every  creditor 
that,  as  the  defendant's  estate  under  the  commission  fifteen 
under  the  second  commission  shillings  in  the  pound,  such  cer- 
had  not  paid  fifteen  shillings  in  tificate  shall  only  protect  hb 
the  pound,  his  property  vested  person  from  arrest  and  imprison- 
in  the  assignees  under  that  com-  ment,  but  his  future  estate  and 
mission.  Both  commissions  were  effects  (except  his  tools  of  trvle 
before  6  Geo.  4,  c.  16.  The  and  necessary  household '  (urai- 
sheriff  having  been  ruled  to  re-  ture,  and  the  wearing  apparel  of 
turn  the  writ,  the  above  rule  himself,  his  wife,  and  childm) 
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From  these  opposite  decisions  it  is  clear,  that  every         1831. 
new  enactment  has  not  a  retrospective  operation ;  and 
the  cases  contain  a  rule  by  which  the  present  and  future      Savxon. 
decisions  may  be  regulated.   In  Kay  v.  Goodwin^  6  Bing.        ^^  matter 
584,  the  Lord  Chief  Justice  says,  "  That  brings  us  to       Sammok 
the  more  important  question,  whether  that  92d  section    *°   *"**   ^^ 
has  a  retrospective  effect ;  or,  more  properly,  whether  it 
has  any  operation  on  commissions  that  were  issued  before 
the  act  passed :  and  I  think  the  sound  construction  of 
the  section,  taking  at  the  same  time  into  consideration 
the  9Bd  section  which  follows  it,  and  also  the  135th,  is 
to  hold  that  it  would  not  have  such  operation. 

'^  It  appears  to  me,  that  if  the  92d  section  is  considered 
as  affecting  commissions  which  were  then  in  a  course  of 
operation,  it  would  materially  alter  the  situation  both 

ihaU  vest  in  the  astignea  under  under  the  former  bankrupt  acts. 
ike  said  commiuion,  who  shall  be  On  the  contrary,  the  language  of 
entitled  to  seize  the  same  in  like  the  section  clearly  shewed  that  it 
manner  as  they  might  have  seized  was  intended  to  be  prospecUve. 
property  of  which  such  a  bank^  Though  that  was  the  opinion  of 
mpi  was  possessed  at  the  issuing  the  Court,  yet  as  it  appeared  a 
the  commission.**  The  words  in  question  liable  to  doubt,  the  she- 
italics  are  new.  riff  ought  to  have  time  to  con- 
The  court  was  of  opinion,  that  sider  the  course  he  would  pur- 
this  section  did  not  vest  the  sue.  The  rule,  therefore,  would 
goods  of  the  defendant  in  the  not  be  made  absolute  in  the  corn- 
assignees  under  the  second  com-  mon  form,  |;ut  for  enlai^ing  tb^ 
mission.  The  provision  with  re-  nile  to  return  the  writ  until  the 
spect  to  vesting  such  property  in  end  of  the  next  term.  He  might 
the  assignees  was  not  contained  of  course  in  the  meantime  come 
in  the  5  Geo.  4,  c.  30,  the  pre-  to  the  Court,  and  apply  to  en- 
vious bankrupt  act.  It  was  a  lai^  the  time  still  further.  Rule 
new  provision,  therefore,  and  absolute.  Littledale^J.^KB.M.T. 
there  were  no  words  in  the  sec-  1830,  Ibberson  v.  Dicas,  and  /Mo- 
tion which  could  shew  that  it  binson  v.  Dicas*  See  Legal  Ob- 
was  the  intention  of  the  legis-  server,  109. 
lature  to  extend  it  to  the  cases 

s  4 
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1831.        of  the  bankrupts  and  of  the  parties  claiming  a  remedy 
^  mider  the  commission.     It  would  alter  the  situation  of 

Ex  parte 

Sammon.  the  bankrupt,  because  it  would  enable  his  assignees,  and 
In  the^  matter  ^quJj  enable  other  persons,  to  conclude  him  as  a  bank^ 
Sammon  rupt,  without  the  possibility  of  his  contesting  his  bank- 
ruptcy within  that  period  of  time  which  the  statute 
meant  to  allow  him.  It  is  only  to  suppose  that  he  had 
been  adjudicated  a  bankrupt  more  than  two  months 
before  this  act  passed,  or,  that  being  absent  from  Eng- 
land^ he  had  been  absent  a  whole  twelvemonth,  and  be 
i3  at  once  effectually  concluded  to  all  intents  and  pur- 
poses from  all  benefit  of  contesting  the  commission 
issued  against  him.  It  would  also  materially  affect  the 
interests  of  other  persons,  because,  whenever  this  con- 
clusion of  evidence  is  to  take  effect,  tlie  93d  section  has 
provided  that  parties  who  were  called  upon  to  pay  their 
debts  should  have  a  power,  by  the  space  of  two  months, 
to  pay  their  money  into  court,  during  which  time  this 
question  of  bankruptcy  might  be  tried;  that  power 
would  also  be  entirely  taken  away  from  them,  and  this 
construction  would  entirely  deprive  them  of  the  benefit 
of  that  clause. 

<<  It  seems,  therefore,  to  me,  that  the  135th  section, 
which  states  that  the  construction  of  this  act  shall  be 
such  as  not  to  affect  or  lessen  any  right,  claim,  demand, 
or  remedy  which  any  person  now  has  thereunder,  or 
upon  or  against  any  bankrupt  against  whom  any  com- 
mission shall  have  issued,  (and  so  on,)  would  not  be 
observed  if  we  were  to  put  a  different  construction  upon 
the  act  from  that  which  I  have  stated. 

<<  It  has  been  said,  that  there  are  several  cases  in  which 
the  construction  of  this  act  of  parliament  has  been,  that 
it  should  apply  to  commissions  which  had  been  issued 
and  were  then  in  the  course  of  operation.     That  may 

14 


and  another. 
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be  the  case  when  the  law  has  been  altered  in  general        .1831. 

terms,  or  old  provisions  are  re-enacted.    Such  a  general         

alteration  of  the  law  will  apply  as  part  of  the  law  of      Sammov. 
bankruptcy  to  commissions  issued  before  the  new  law ;  "  ^^^  mattar 
but  when  new  provisions  are  introduced,  which  apply       Sammon 
to  particular  cases,  and  give  entirely  new  remedies^  we 
must  look  to  the  very  words  of  the  sections,  in  order  to 
see  whether  they  apply  or  not  to  by-gone  and  then 
existing  commissions. 

^^  It  seems  to  me,  applying  that  rule  to  the  92d  section, 
that  it  was  not  the  intention  of  the  legislature  that  it 
should  affect  commissions  then  in  existence." 

In  addition  to  these  decisions  and  this  rule,  the  point 
•was  decided,  a  few  days  since,  in  the  case  of  Upton  v. 
Bridges^  in  which  the  Lord  Chancellor  determined,  that 
the  clause  had  not  a  retrospective  operation. 

Mr.  PepySf  Mr.  Knight^  and  Mr.  Garratj  contra. 

The  Vice- Chancellor  said,  he  considered  the  ques- 
tion to  be  settled,  and  that  the  clause  had  not  a  retro- 
spective operation. 


Ex  parte  KEMP.  —  In  the  matter  of  DENNET  V.  C. 

LODGE.  ^^^sf' 

Petition  to  supersede,  on  the  ground  that  two  of  ^^^^-^^^ 

D 

the  commissioners  were  creditors.     Two  applications  to  i»p^»7P*  office* 

it  is  disooTered 

Strike  dockets  were  made  at  the  secretary's  office,  by  the  that  two  of  the 
respective  agents  of  the  petitioner  and  of  TuUoch.  Lots  ^^^by  th7 
were  drawn,  and  the  result  was  in  favour  of  Tudloch ;  P*^^  *";  ^**^„ 

"         .  #.-1.1  fiivour  the  lot  fell 

but,  at  the  time  of  drawing  lots,  it  was  not  known  that  are  creditors, 
two  of  the  commissioners  under  TuUocKs  commission  p4fer  the  other 

yy  docket. 
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1831.        were  creditors.     On  discovering  this  &ct,  this  petitiod 
""""""        to  supersede  was  presented. 

Ex  parte  ^  ^ 

Kbmp. 

In  the  matter        ftfr.  Knight^  Mr.  Montagu^  and  Mr.  Jacob   for  the 
Lodge.        petition :  — 

By  the  words  of  the  order,  if  two  or  more  persons 
apply  at  the  same  time  to  strike  a  docket  against  the 
same  person,  and  both  are  prepared  forthwith  to  issue  a 
commission,  it  shall  l^e  determined  by  lot  to  whom  the 
commission  shall  issue ;  if  only  one  is  prepared,  it  shall 
be  issued  to  him  who  is  prepared,  (a) 

This  commission,  therefore,  ought  not  to  have  been 
issued  upon  the  petition  of  Ttdloch,  tirho  was  not  pre- 
pared, but  on  the  petition  of  the  petitioner,  who  was 
prepared.  In  ex  parte  MathewSf  1  G.^J.  165,  a  com- 
mission was  superseded  because  two  of  tlie  commissioners 
were  creditors ;  and,  even  if  there  were  any  doubt  in  the 
case,  it  has  been  the  habit  of  the  Court  to  prefer  the 
commission  which  is  most  free  from  objections,  ex  parte 
Mmr,  19  Vez.  540. 

Mr.  Bose  and  Mr.  Koe  contra :  — 

There  can  be  no  necessity  to  adhere  to  the  strict 
letter  of  the  order,  when  there  has  been  a  compliance 
with  the  spirit,  by  the  nomination  of  commissioners  of 
respectability. 

This  is  merely  for  costs.  There  is  no  doubt  of  the 
respectability  of  the  parties ;  and  the  Court  has  always 
been  in  the  habit  of  exercising  its  discretion  as  to  the 
construction  of  its  own  orders.  There  cannot,  therefore, 
after  the  proceedings  have  been  continued  for  somt 
time,  be  any  necessity  for  a  supersedeas;  but,  if  the 
Court  should  think  it  necessary,  it  is  possible,  without 


I 


(a)  Order  of  29th  December  1806. 
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supersedeas,  to  substitute  other  oommissioners,  not  ere-         1831. 
ditors,  by  ordering  the  commission  to  be  renewed.  ' 

Ex  parte 
Kemp. 
The  Vice- Chancellor  :  —  This  is  a  case  where  the  In  the  matter 

parties  have  directly  violated  the  order,  and  they  must        L^g 

be  amenable  for  the  consequences. 

Commission  superseded,  with  costs. 


'^     / 


Ex  parte  RICE.  —  In  the  matter  of  OLDFIELD.  L.  C. 

iSPUJRR  and  Rice,  who  were  solicitors,  were  elected        1831. 
a«ignees.   This  was  a  petition  by  ^p-rr  u.  i^move  iJicfc  „^^Sl? 
for  reasons  not  material  to  the  point  which  incidentally  Ml*«to^  «©  *he 

^  "^    eommiHioBt  nor 

arose  as  to  the  right  oiSpurr  to  be  an  assignee.  hk  partnar,  to 

be 

Mr.  SwanstOHj  kr  Rice,  said,  ^^  The  inconvenience  of 
a  solicitor  being  an  assignee  was  evident.  As  solicitor 
he  must  be  desirous  of  business,  and  has  an  interest  to 
create  suits.  In  regard  also  to  his  bill  of  costs,  he  has 
inconsistent  interests.  In  ex  parte  Steele,  16  Ves.  166. 
which  was  a  petition  to  supersede,  Lord  Ekbn  said, 
<  Dicas  acted  as  solicitor  to  the  commission :  it  would 
have  been  better  if  he  had  not;  but  that  is  no  ground 
for  superseding  tlie  commission:  and  the  same  obser- 
vation applies  to  his  choosing  himself  assignee  under 
such  circumstances.'  In  ex  parte  Reid,  1  G.SfJ.  77,  the 
same  principle,  with  respect  to  accountants,  is  expressed 
by  Lord  Eldon,  after  ccmference  with  the  Vice-Chan- 
cellor ;  in  which  case  it  is  said  that  the  offices  are  incon- 
sistent, as,  instead  of  filling  the  office  of  assignee  without 
reward,  they  receive  considerable  sums  out  of  the  estate 
in  their  capacity  of  accountants." 
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1831.  The  Lord  Chancellor:  —  It  appears  to  me,  Uiat 

the  offices  are  inconsistent,  and  that  neither  the  soli- 

Ex  parte 
Ric£.         citor  to  the  commission  nor   his  partner  ought  to  be 

In  Uie^  matter  assignee,  (a) 

OLOnELD. 


V.  C.  ^  parte  HILL  and  another. —  In  the  matter  of 

Afig^  4,  BROOM. 

1831.        rp 
Iftwodocketa     -1^  HE  petition  stated,  that,  on  the  2d  of  August,  two 

Are  struck,  one    dockets  had  been  struck  a&;ainst  the  bankrupt;  one  by 

omittiogtosute  ,  ,  , 

that  tbe  bank-  the  petitioners,  describing  him  as  ^<  of  Kidderminster, 

CSid^d"  and  of  St.  Michael's  Court,   Poultry,  London;"   the 

**^L!i£l'f'^"^  other  by  Uoyd,  which  had  been  received  at  the  office : 

seriptioo :  the  that  Uoyd^s  docket  did  not  disclose  the  fiict  of  Broom's 

ftr  the  per£r  ^^  ^  London  trader^  nor  was  any  order  obtained  by 

*^|^^*"J»  him  to  issue  against  Broom,  being  such  London  trader, 

nugority  of  a  country  commission ;  and  praying  that  the  commission 

ditora  arc  iTthe  ™ight  issue  on  the  docket  of  the  petitioners,  not  upon 

country,  where  thatofZAwrf. 
both  oomiDia-  ^ 

sioDs  were  in- 
tended to  be  Mr.  Knight  and  Mr.  Montagu  for  the  petitioner :  — 

Leave  of  the        It  is  a  rule  which  has  been  acted  upon  for  a  centuiy, 

^•n^i^'**     that,  where  a  country  commission  is  to  be  issued  against 

a  country  com-    a  I^ndon  trader,  a  special  application  must  be  made 

a  London  to  the  Chancellor,  upon  an  affidavit,  stating  that  die 

major  part  of  the  creditors  reside  in  the  country.   There 

is  no  printed  order  to  this  effisct ;  but  the  practice  has 

existed  ever  since  the  establishment  of  London  lists. 

There  is  another  rule,  that,  in  a  question,  which  of 

two  dockets  should  stand?   that  should   be  preferred 

which  is  most  free  from  objection. 

(«)  See  ex  parte  Badcock,  1  Mont.  Sf  Mac,  2 4 J,  where  the  sane 
opinion  is  cxpre&scd  by  Lord  Lyndfiunl, 


trader. 


BitooM. 
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The  docket  which  has  been  received  in  the  office  does  1831. 

not  notice  that  the  bankrupt  was  a  London  trader ;  and  — — 

no  apphcadon  was  made  to  the  Court  for  permission  to  Hill 

issue  a  country  commission.     It  is,  therefore,  defective  w*^  another, 

in  two  respects:    1st,  In  not  having  made  the  appli-  ^  of 
cation ;  2d,  In  not  containing  a  full  description. 

Mr,  Swanston  for  the  respondent :  — 

The  rule  applies  only  to  the  case  where  the  trader 
resides  in  London,  or  carries  on  business  wholly  in  Lon- 
don ;  but  in  the  present  case  he  resided  wholly  in  the 
country,  where  the  great  bulk  of  his  business  was  trans- 
acted, and  where  the  great  bulk  of  his  creditors  reside. 

This  very  point  arose  before  Lord  Eldon^  in  the 
matter  of  Tundal^  on  the  28th  of  February  1826.  The 
bankrupts  were  described  as  ^^  bankers  at  Huddersfield." 
They  were  also  hop-factors  in  the  borough ;  but  were 
not  so  described  in  the  commission.  An  application  was 
made  to  supersede,  with  liberty  to  the  petitioners  to 
take  out  another  commission,  which  was  refused  by 
Lord  Eldon. 

And,  in  the  present  case,  the  application  by  the  peti- 
tioner is  not  for  a  London  commission,  but  for  a  country 
commission,  which  is  to  be  issued  upon  the  docket  that 
has  been  received. 

The  Vice-Chancellor  :  —  When  there  are  two 
dockets,  of  which  one  is  free  from  objection,  and  gives 
full  information  to  the  creditors,  and  by  the  other  the 
creditors  may  be  misled,  the  Court,  it  is  scarcely  neces- 
sary for  me  to  say,  will  prefer  that  which  is  free  from 
objection.  Upon  the  ground,  therefore,  that  the  docket 
of  the  petitioner  is  full,  and  free  from  objections,  I  should 
prefer  it  to  the  docket  which  has  been  received,  and  by 
which  the  London  creditors  may  be  misled.     But,  inde- 


Baoox. 
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1881.       pendent  of  this  objection,  the  creditor  whose  docket  has 
been  received  has  not  obtained  leave  of  the  Court  to 

Ex  poHt 
Hill         issue  a  commission  against  a  London  trader.      With 

and  another,    respect   to   the    MS.  case    which    has   been   cited    bj 
In  the  mattar        *^  ^ 

of  Mr.  Swanstanj  the  facts   are  not  so  fully  before  the 

Court  as  to  warrant  me  in  placing  any  reliance  upon  it 
If  the  commission  had  issued  and  been  in  operation, 
which  possibly  was  the  case,  the  Court  might  decline  to 
supersede  (a) ;  but  in  an  incipient  case  like  the  present, 


(a)  The  following  is  the  note  **  Docket  dated  12th  Dec.  1 835. 

in  the  book   at  the   bankrupt  "  Commisnon  liBued  14th  Dec 

office:-***  T^nutaU,  re  Dobtom  1825. 

and  Co.,  Huddersfield,  banker,  **  Jacques  and  BaUye^ 

being  alio  Southwark  hop-&ctor.  *^  Solicitors, 

Mr.  Koe  praying  supersedeas,  and  *  50,  Coleman  Street 

another    commission   fully    de-  **  And  assignees  chosen, 
serfliing  bankrupt.     Affidavit  of 

a  creditor  of  bankrupt  as  hop-  ^  Second  Docket 
fiu:tor.    Rose  contrh.     Affidavit  **  Bankmpt'i  description. 'Jafta 
of  Weare,  cashier  of  Huddersfield  Doiton    and     WiUiau    Beeeen 
bank,  and  of  G.  Tunttall.    Koe  2>o6«on,  of  the  borough  of  South- 
replies  ;  no  order ^  but  person  who  wark,  in  the  county  of  Surrey,     . 
took  out  a  commission  without  hop  merchants,  carrying  on  trade    ^^ 
proper  description  well  off;  no  in  copartnership,  imder  the  stile 
costs  prayed  agpunst  him.    No  orfinnof./bAfiJDo&M»aBdCo» 
costs.  pany.' 

<*  Ex  parte  TunstaU,  re  DoUon.  **  Docket  dated  19th  Dec.  18S5. 

"  First  Docket,  **  No  Commission. 

**  Bankrupt's  description.  *John  **  George  Tunstall,  petidomng 

Deison    and    WUkam    Beevers  creditor. 

Dobwn^  of  Huddersfield,  in  the  **  Cardale  and  Brngiom, 

county  of  York,  bankers,  dealers,  **  Gray's  Inn, 

chapmen,  and  copartners,  carry-  **  SoUdton. 

ing  on  business  as    bankers  at  *  28d  Dec.  1825. — T\msisifft 

Huddersfield  aforesaid,  under  the  petition  presenied,  and  many  afl- 

firm  cKJohn  Dobson  and  Sons.'  davits  filed  pro.  and  con.;  and, 

**  John  Carr  of   Huddersfield,  38th  February  1886,  the  hfsriflg 

petitioning  creditor.  before  Lord  Eldon** 
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where  there  have  been  no  further  proceedings,  except  18S1. 

striking  the  docket,  that  docket  ought  to  be  preferred  

,         '  JSx  parte 

which  is  unobjectionable.     The  same  point  was  before  Hiix 

me  a  short  time  since,  even  after  the  bankruptcy  was  and  another. 

'^    -^  In  the  matter 

found,   and   I   ordered   the   commission   to  be  super-  of 

seded.  (a)     Let  the  prayer  of  the  petition,  therefore,  be  ^aoo^- 

granted. 


Ex  parte  WISWOULD  and  DUNCAN.  —  In  die        V.  C. 

matter  of  WISWOULD  and  DUNCAN.  ^^'  10, 

1831. 

Jr  ETITION  to  supersede  a  joint  commission  against  Shareholders  of 
the  petitioners;  who,  with  many  other  pei*sons,  were  tre  not  traders, 
owners  of  a  steam-packet;   and   the  commission  had  ^ 

issued  against  them  as  carriers,  ^  /^l  <^'- 

Mr.  Bose  and  Mr.  Knight  for  the  petition : — 
The  word  "carrier"  is  not  used  in  the  enumeration 
of  tradings  in  the  act.  It  cannot  be  contended  that  a 
holder  of  shares  in  such  a  vessel  constitutes  such  trading. 
If  the  statute  had  intended  to  include  shareholders  in  a 
vessel,  the  words  would  not  have  been  confined  to 
"shipwrights"  and  other  trades  connected  with  ship- 

1 _ 

(o)  20th  July  1831.     In  the  short  ttme  earned  on  trade  in 

matter  of  I$aac$y  ex  parte  Big'  Oxford  Street.      The  coanpif 

noid.    Hie  petition  s^ed,  that  a  rionert  had  adjudged  the  bank- 

commisdon  issued  to  Norwich;  ruptcy,  but   the    advertisement 

that  iMaacs  resided  at  Norwich,  not    inserted   in    the    Gazette, 

where  he  had  traded  for  many  Prayer  by  petitioning  creditor  to 

years ;  that  since  the  commission  supersede,  that  he  might  issue 

had  issued,  the  petitioner  had  an  unobjectionable  commission, 

discovered   that  he  had  ibr  a  Ordered. 


and  another. 
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1831.       ping.    Upon  this  principle  all  stage-coach  owners  would 
„  be  traders. 

Ex  parte 

and  another.        Mr.  MontagUj  contra : — 
In  the  matter       j^  jg  q^^  ^f  ^^  fundamental  rules  in  the  interpret 

WiswouLD  tation  of  statutes,  that  the  enumeration  of  particulars 
does  not  exclude  other  particulars  within  the  reason  of 
the  statute  (a).  The  question,  therefore,  is,  whether 
these  persons  are  buyers  and  letters  within  the  meaning 
of  the  act.  That  they  buy  and  let  is  indisputable. 
Unless,  therefore,  the  words  "  shall  seek  their  living  by 
buying  and  letting  for  hire"  are  erased  from  the  statute^ 
they  are  traders  within  the  meaning  of  the  bankrupt 
laws.     And  so  are  coach  proprietors. 

The  Vice-Chancellor. — The  act  does  not  mention 
carriers  of  any  kind,  nor  does  the  holding  shares  in  such 
a  vessel  constitute  such  a  joint  trading  as  the  act  con- 
templated. 

Commission  superseded. 


'r^/ii>4i^/^. 


<fpo,aniA^,^ifO 


L-  C.  Ex  parte  GRELLIER. — In  the  maUer  of 

^^£22'  MACNEIL. 

1831. 

The  workmen      1  HIS  was  an  appeal  from  the  decision  of  his  Honour 
who  worked  by'  the  Vice-Chancellor,  reported  in  Montaffu  and  Mac^ 

the  piece,  and  oTthur,   95. 

received  a  spe-^  ' 

cific  turn  for 

every  job»  under         •»»■»»»  i-m«-«^>^        i  .. 

separate  and  dis-       Mr.  Botder  and  Mr.  Mylne  for  the  petition  :— 
^d'lw'^re       The  facts  of  the  case  are  stated  in  Maniagu  and 
i«  no  hiring  for    Mocarthur^  95. 

a  specific  time, 

are  not  servants  — — - — ,1,^ —  ■   ■  ■* 

r*ig"*j,  40'  ^'  (a)  Jamet  V.  7\itniy,  Cro,  Car.  532. 


^ 
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The  words  of  section  48,  upon  which  the  question         1831. 
turns,    are  as   follow  :  — "  When  any   bankrupt   shall      Exloarie 

have  been  indebted,  at  the  time  of  issuing  the  com-      Greluer. 

.    .  .     ^i_-^  ^  iiri-l^'*  the  matter 

mission  against  hiin,  to  any  servant  or  clerk  ot  such  ^f 

bankrupt,   in  respect  of  the  wages  or   salary  of  such      Macneiu 

servant  or  clerk,  it  shall  be  lawful  for  the  commissioners, 

upon  proof  thereof,  to  order  as  much  as  shall  be  so  due 

as  aforesaid,  not  exceeding  six  months'  wages  or  salary, 

to  be  paid  to  such  sei-vant  or  clerk  out  of  the  estate  of 

such  bankrupt,  and  such  servant  or  clerk  shall  be  at 

liberty  to  prove  under   the  commission   for   any  sum 

exceeding  such  amount." 

The  question  arises  upon  the  word  "  servants"  which 
has  been  supposed  to  extend  to  every  person  by  whom 
the  bankrupt  has  been  served;  but  this  was  not  the 
intention  of  the  legislature. 

That  the  word  servant,  in  common  parlance,  is  not 
used  in  this  extensive  sense,  is  obvious.  In  saying  that 
A.  is  B.'s  servant,  no  person  would  imagine  that  it 
meant  a  weekly  labourer  :  or,  in  speaking  of  a  printer's 
servant,  no  person  would  imagine  that  it  meant  all  the 
compositors  and  pressmen  in  his  office  engaged  at  a 
weekly  allowance,  but  the  servants  in  his  house,  intra 
nuBntti* 

The  legal  understanding  of  the  word  servant  does  not 
differ  from  its  common  acceptation.  In  20  Geo.  2,  c.  19, 
the  l^slature  recognizes  the  difference  between  servants. 

The  first  section  is  as  follows  : — 

**  Whereas  the  laws  now  in  being,  for  the  better  regu- 
lation of  servants,  and  for  the  payment  of  wages  to  them, 
and  to  artificers,  handicraftsmen,  and  labourers,  are  in- 
sufficient and  defective  :  for  remedy  whereof,  be  it 
enacted,  that  all  complaints,  differences,  and  disputes, 
which  shall  happen  or  arise  between  masters  or  mistresses 
and  servants  of  husbandry,  who  shall  be  hired  for  one 

Vol.  I.  T 
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1831.        year  or  longer,  or  ivhich  shall  happen  or  arise  between 

masters  and  mistresses   and   artificers,   handicraftsmen, 

Grellier.      miners,  colliers,  keelmen,  pitmen,  glassmen,  potters,  and 
In  the  matter  other  labourers  employed  for  any  certain  time,  or  in  any 
Macneil.      other  manner,  shall  be  heard  and  determined  by  one  or 
more  justice  or  justices  of  the  peace,*'  &c. 

In  Toumshend  v.  Wvidham,  2  Vemoriy  546,  the  Duke 
of  Bolton  by  his  will  devised  in  these  words ;  viz.  I  give 
and  bequeath  unto  such  of  my  servants  as  shall  be  living 
with  me  at  the  time  of  my  death  one  year's  wages. 

Lord  Keeper: — "  Stewards  of  courts,  and  such  who 
are  not  obliged  to  spend  their  whole  time  with  their 
master,  but  may  also  serve  any  other  master,  are  not  ser- 
vants within  the  intention  of  tlie  will :  but  I  will  not  narrow 
it  to  such  servants  only  that  lived  in  the  testator's  house, 
or  had  diet  from  him.*' 

In  Chilcot  V.  Bromley i  12  Ves.  114,  a  testator  left  to 
all  his  servants  500/.  each,  and  20/.  for  mourning ;  this 
was  held  not  to  extend  to  a  job-coachman  in  the  service 
of  the  testator  at  the  time  of  his  death. 

Before  the  present  act  passed,  it  was  customary  for 
assignees  to  make  some  allowance  to  domestic  servants, 
from  the  distress  in  which  they  were  involved  by  the  un- 
expected loss  of  a  year's  or  half  a  year's  wages ;  but  do 
person  ever  conceived  that  such  relief  should  be  extended, 
nor  was  it  extended,  to  weekly  labourers,  to  whom,  unless 
from  tlieir  imprudent  confidence,  only  wages  for  a  wed^ 
or  two  could  be  due.  Domestic  servants,  from  the  nature 
of  their  employment,  receive  wages  only  at  stated  inter- 
vals ;  and,  being  unable  immediately  to  procure  a  new 
place^  are  protected  from  the  probable  distress  attendant 
upon  their  situations,  by  the  immediate  payment  to  them 
of  six  months'  wages :  a  protection  for  which,  as  in  the. 
case  of  weekly  labourers  there  was  no  necessity,  there  is 
no  enactment;  as  there  is  in  the  cases  of  clerks,  whose, 
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situation  may,  in  some  respects,  resemble  the  case  of       I83K 
domestic  servants.  • 

The  legislature,  therefore,  contemplating  the  common      Greixieb! 
legal  acceptation  of  the  word  servant,  has  used  it  with-  ^"  ^®  matter 
out  any  supposition  that  it  could  be  so  construed  as  to      Macnsil. 
produce  the  monstrous  result  of  absorbing  the  whole  of 
a  bankrupt's  estate  in  payment,  to  the  exclusion  of  the 
general  creditors,  of  a  numerous  class  of  weekly  labourers. 

It  has,  therefore,  not  used  the  word  "  servant "  in  a 
general  sense,  as  appears  from  the  use  of  the  word 
clerks,  which,  if  the  word  servant  were  intended  to  have 
this  general  construction,  would  be  wholly  useless. 

Mr.  PepySj  contra :  — 

Contended  that  the  legislature  did  not  intend  merely 
menial  servant,  which  appeared  by  the  words  of  the 
statute :  the  word  menial  not  being  used,  which  it  would 
have  been,  had  it  been  intended  to  be  so  limited,  but 
servants  in  general.  A  gardener  is  not  a  servant  infra 
mcenia;  and  it  will  not  be  contended  that  when  the 
general  word  servants  is  used  it  does  not  extend  to 
gardeners. 

Travellers,  who  are  never  in  the  house,  are  within  the 
act,  ex  parte  Neal^  I  M.  Sf  M.  94.  Clerks  do  not  live 
within  the  house ;  and  they,  by  the  express  words  of  the 
act,  are  within  its  provision.  The  words  of  the  statute 
cannot,  therefore,  be  so  construed  as  to  be  confined  to 
menial  servants :  nor  was  it  the  intention  of  the  legisla- 
ture that  the  construction  should  be  so  confined ;  the 
object  being  to  assist  poor  dependents  reduced  by  the 
fiulure  of  their  employers  to  sudden  poverty. 

What  reason  is  there  that  it  should  be  confined  to 
menial  servants,  who^  instead  of  being  worse  off  by  the 
bankruptcy  of  their  masters,  ai-e  generally  better  off  than 
trade-servants,  whose  means  are  more  confined  ? 

t2 
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1831.  The  Lord  Chanceli^or  :  —  Would  you  say  that  Mr. 

Crashaw  had  3000  servants  ? 

Ex  parte 

Gbeujer. 
In  the  matter       Mx.Pepys: — The  legislature  does  not  look   at  ex- 

Macnsil.  treme  cases.  The  question  is,  Whether  the  words  are  of 
sufficient  extent  to  include  workmen  ? — persons  through 
whose  subordinate  agency  a  man  conducts  his  business : 
and  if  they  are  sufficiently  extensive,  it  is  contrary  to 
the  established  rules  in  the  construction  of  statutes, 
^^  that  neither  a  statute  using  general  words  nor  a  remedial 
statute  ought  to  be  limited  to  a  particular  case,"  to  limit 
their  operation. 

The  use  of  the  word  clerk  in  the  act  is  conclusive 
against  the  opinion  that  the  niunber  of  persons  era- 
ployed  is  an  objection  to  the  extension  of  the  word  to 
the  present  case.  If  a  banker  employ  50  workmen  to 
perform  his  business  under  the  name  of  clerks,  they 
expressly  enjoy  this  privilege,  however  numerous  they 
may  be.  As  to  the  mode  of  remuneration  being  a  solu- 
tion of  the  difficulty,  the  answer  is  easy.  The  mode  of 
remuneration  cannot  alter  the  nature  of  the  engage- 
ment :  a  man  is  not  the  less  a  servant  by  being  paid  by 
the  piece.  I  may  employ  a  farm-servant,  and  there  may 
be  contracts — so  much  for  digging,  &c.  &c.  This  is  still 
a  contract  of  service,  and  the  mode  of  remuneration  is 
of  no  consequence.  Now  all  diat  the  affidavits  amount 
to  is,  that  the  men  have  been  paid  according  to  the  woA 
done.  The  Vice-Chancellor  in  his  judgment  cited  several 
instances  to  the  same  effect :  a  ship-builder's  man,  for 
instance,  who  might  be  discharged  without  notice.  It 
cannot  be  denied  that  this  is  in  the  nature  of  a  continuing 
contract,  not  a  contract  for  a  specific  job,  and  merely 
relative  to  the  specific  performance  of  that  job.  How- 
ever inconvenient,  therefore,  the  extension  of  the  terms 
of  this  act  to  such  services  may  be,  they  come  within 

13 
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their  scope,  and  are  not  excepted.     It  appears,  there-  1831. 

fore,  from  the  words  of  the  act,  and  the  probable  inten-  

tion  of  the  legislature,  that  it  ought  not  to  be  confined  Grewjeb. 

to  menial  servants,  but  t^at  it  extends  to  the  present  ^°  ^^  matter 

case.  Macneil. 

Mr.  Boteler  in  reply  : — The  reasoning  on  the  othei* 
'  side,  from  the  omission  of  the  word  menial,  is  erroneous : 
as,  from  the  word  servant  with  the  use  of  the  word 
clerk,  it  cannot  be  inferred  that  servant  was  used  in  a 
general  sense ;  and  tlie  particular  sense  in  which  it  was 
used  appears  from  the  words  six  months'  wages  or  salary : 
the  word  wages  applying  to  servants,  salary  to  clerks.  To 
the  observation  that  the  number  of  workmen  is  not  any 
reason  to  be  considered  in  the  interpretation  of  the 
statute,  as,  if  a  banker  employ  fifty  clerks,  they,  not- 
withstanding their  number,  are  within  the  meaning  of 
the  act.  Mr.  Pepys^s  own  words  are,  perhaps,  the  best 
answer : — *^  That  the  legislature  does  not  look  at  ex- 
treme cases;"  but,  with  respect  to  bankers'  clerks,  it 
tak&s  the  average  three  or  four,  and  not  such  an  estab- 
lishment as  the  Bank  of  England,  in  which  hundreds 
of  clerks  may  be  employed. 

Mr.  Rose  stated  that  there  was  another  petition  upon 
the  same  clause  in  the  paper  :  it  was  a  case  of  workmen 
employed  in  excavating. 

The  Lord  Chancellor:— I  certainly  have  formed 
an  opinion,  but  will  suspend  it  till  I  have  heard  both 
cases ;  and,  after  having  heard  the  next  case  (a),  his 
Lordship  reversed  the  judgment  of  His  Honor  the 
Vice-Chancellor. 


(a)  See  post,  page  S70. 
t3 
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L.  C.  Ex  parU  CRAWFOOT.  —  In  the  matter  of 

LiNc  Inn,  STREATHER. 

Aug.  25, 

1831.  J^  jj£  petition  stated,  that  the  bankrupt,  previous  to  his 

en,  and  work-  bankruptcy,  carried  on  business  as  a  builder,  and  had, 

men  employed  ^^^  ^jm^  before  his  bankruptcy,  entered  into  a  contract 


and  bricklayers,  for  constructing  a  new  basin  in  the  London  Docks,  and 

ibrnot  scnrants.  .  r   i      .       -  r  i  •     •  j 

y  was,  to  the  time  of  the  issumg  of  the  commission,  engaged 

^^^^  ^/^ '  in  completing  such  contract,  and  was  also  engaged  in 
^  ^-^  /y;^/^  /O  erecting  several  new  churches  and  other  buildings ;  and, 
}  A/  j^/  ^     for  the  purpose  of  carrying  on  such  operations,  he  em- 

'^5^  ployed  a  great  number  of  labourers,  who  worked  for  or 

1^x31.  t  ^^^  *S  J  i  .under  him  as  excavators,  bricklayers,  carpenters,  masons, 

and  in  performing  other  work  :  That  many  of  such  la- 
bourers and  workmen  had,  at  the  time  of  the  bankruptcy, 
money  due  to  them  for  their  labour  and  work :  That  such 
labourers  usually  worked  in  gangs,  with  a  foreman  to  each 
gang;  and  the  foreman  of  each  gang  usually  received  the 
wages  for  the  whole  of  the  labourers  composing  the 
gang,  and  paid  them  their  respective  amounts  or  pro- 
portions thereof;  and  the  labourers  in  each  gang  were 
usually  hired  and  engaged  by  the  foreman  of  each  gang; 
and  such  labourers  were  not  hired  for  any  definite  times, 
but  worked,  or  left  off  such  work,  when  they  thought  fit 
so  to  do:  That  such  labourers  were  to  be  and  were 
paid,  according  to  the  time  they  respectively  worked,  at 
a  certain  rate  per  day,  the  day  being  considered  as 
twelve  hours,  and  being  calculated  from  six  o'clock  in 
the  morning  to  six  o'clock  in  the  evening ;  and  if  any  of 
such  labourers  worked  a  greater  or  less  number  of  hours, 
they  were  paid  proportionably,  more  or  less,  so  as  some- 
times to  receive  wages  at  the  end  of  the  week  as  for 
seven  or  eight  days'  labour,  and  so  as  scmietimes  to 
receive  wages  only  as  for  two  or  three  days'  labour. 
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The  petition  then  stated  that  the  commissioners  had         1831. 

decided  that  all  such  labourers  were  within  the  pro-        ,' 

vision   of  6  Geo.  4,   c.  16,  s.  48;    and   that   the  total     Cbawfoot. 
amount  due  from  the  said  bankrupt  to  all  his  labourers  '"  ^^^  raatter 
and  other  workmen  for  their  labour  is,  as  petitioners     STaEAxiiER^ 
believe,    1200/.  or  thereabouts ;  and  if  said  decision  of 
commissioners  be  supported  and  acted  upon,  all  of  such 
labourers  and  workmen  will,  as  your  petitioners   are 
advised,  be  entitled  to  be  paid  in  full ;  and  the  whole  or 
nearly  the  whole  of  the  assets  of  the  said  bankrupt  will 
be  exhausted  thereby. 

The  petition  then  prayed   that  the   decision  of  the 
commissioners  might  be  reversed. 

Mr  Pq^s  and  Mr.  Jacob  for  the  petition :  — 

The  Lord  Chancellor  called  upon  the  respondent, 
for  whom  Mr.  Rose  and  Mr.  Blunt  appeared. 

This  differs  from  the  case  of  ex  parte  GreUier,  (atUe^ 
269,)  which  related  to  workmen  by  the  piece,  without  any 
continued  hiring,  at  weekly  wages.  The  labourers,  whose 
case  is  now  before  the  Court,  are  the  very  trade  servants 
to  whom  this  law  is  applicable ;  the  persons  described  in 
the  statute  being  "wharfingers,  builders,  carpenters," 
&c. ;  and  it  cannot  be  supposed  that,  in  this  commercial 
law,  it  was  the  intention  of  the  legislature,  that  the  do- 
mestics of  the  trader's  establishment  should  be  protected, 
and  their  trade  servants  neglected. 

It  is  a  rule  in  the  construction  of  statutes,  that  ^^  gene- 
ral words  are  not,  without  reason,  to  be  confined  to 
particular  cases."  As  the  word  "  servant"  is  general, 
the  question  is,  whether  there  is  sufficient  reason  to  limit 
its  operation  to  menial  servants,  when  the  word  menial, 
which  might  have  been  used,  h^  not  been  used. 

T  4 
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1831.  If  the  act  is  to  be  held  not  to  extend  to  persons  of  the 

class  mentioned  in  the  petition,  it  must  be,  either  because 

CaAWFooT.  ^^®  word  "  servant^^  in  its  usual  legal  meaning,  does  not 
In  the  matter  include  such  persons,  or  because  there  are  other  words 
STR£ATiiF.a.  in  the  act  restraining  the  ordinary  meaning  of  the  word 
servant.  If  there  is  any  tiling  in  the  facts  of  the  case  lo 
exclude  these  persons  (who  were  clearly  serving  the 
bankrupt)  from  within  the  usual  meaning  of  the  word 
servant,  it  must  arise,  either  from  die  mode  of  hiring,  or 
from  the  nature  of  their  employment. 

Now  tlie  word  servant  is  applied  to  persons  in  the 
service  of  another,  without  reference  to  the  nature  or 
duration  of  the  hiring.  Thus  a  person  at  will  is,  in  plead- 
ing, called  a  servant,  f^in  Abr,  Master  and  Servant,  T.  16. 
<^  In  trespass  for  taking  his  servant  out  of  possession,  the 
count  nor  the  writ  do  not  make  mention  of  anv  retainer, 
but  quod  J,  N.  servientem  suum  in  servicio  sua  existentem 
cepit  et  abduxity  for  he  may  be  a  servant  at  willJ'  But 
with  a  view  to  shew  that  the  word  servant  is  applicable 
without  reference  to  the  mode  of  hiring,  or  to  the  nature 
of  the  service,  the  most  material  is  the  Embezzlement 
Act :  the  words  of  that  act  are,  "  that  if  any  servant  or 
clerk,  or  any  person  employed  for  the  purpose,  in  the 
capacity  of  servant  or  clerk  to  any  person,  &c.  shall, 
&c."  These  words  are  not  distinguishable  from  those 
used  in  the  Bankrupt  Act.  The  word  servant  has  been 
held,  in  the  Embezzlement  Act,  to  include  persons  of  a 
much  less  extensive  hiring  than  the  persons  named  in  the 
petition,  and  persons  the  nature  of  whose  service  was 
much  less  defined.  JRose  v.  Smithy  R.  ^  R,  516  ;  Hart" 
ley's  Case,  ib.  139;  Spencer^s  Case,  ib.  299.  If,  in  the 
construction  of  a  penal  act,  where  the  leaning  of  the 
courts  would  be  to  construe  the  words  most  strictly  in 
favour  of  the  persons  who  contended  they  were  not 
within  the  meaning  of  the  word  ^^  servant,"  it  has  stQl 
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been  held  that  such  persons  are  within  the  description        1831. 

intended  by  the  legislature  under  the  word    servant,         — 

surely,  in  the  act  under  consideration,  where  the  leaning,     Cbaw/oot. 

if  any,  must  be  to  extend  the  meaning  of  the  word,  it  ^°  '**®  matter 

must  be  determined  to  include  the  persons  seeking,  in    Streathsb. 

this  case,  to  come  within  the  scope  of  the  act.     There  is 

nothing,  therefore,  in  the  mode  of  hiring  or  service,  in 

this  case,  to  exclude  these  persons  from  being  within  the 

scope  of  the  words  of  the  act ;  neither  is  there  any  thing 

in  the  words  of  the  act  itself.      It  has  been  said  that  the 

words  of  the  clause,  by  contemplating  an  arrear  of  six 

months'  wages,  shew  that  a  hiring  by  the  week  was  not 

intended,  but  that  yearly  servants  only  were  intended. 

.This  is  a  forced  construction,  and  cannot  have  been  the 

intention  of  the  legislature,  for  if  it  were,  the  act  would, 

except  in  London,  be  nearly  a  dead  letter ;  for  it  is  well 

known  that  now,  to  avoid  the  law  of  settlement,  yearly 

birings  are  in  most  parts  nearly  out  of  use. 

It  is  contended  that  the  act  was  intended  to 
apply  to  domestic  servants  only :  if  so,  why  do  we  not 
find  the  word  domestic  in  the  act  ?  The  word  servant 
stands  alone,  and  ought  not  to  be  cut  down  in  its 
meaning,  unless  by  express  words  in  the  act  itself. 

But  suppose  it  be  admitted,  to  go  out  of  the  act  to 
ascertain  what  was  the  intention  of  the  legislature :  still 
we  say  all  the  reasoning  which  can  be  used  to  discover 
the  object  of  the  clause  is  in  our  favour;  for  if  we  con- 
sider it,  either  as  regards  the  persons  intended,  or  as 
regards  the  estate  of  the  bankrupt,  in  either  View  the 
result  will  be  on  our  side. 

First,  as  regards  the  persons :  Domestic  servants  are 
always  fed,  and,  in  most  cases,  clothed  by  their  masters. 
Whereas,  on  die  other  hand,  labourers  and  handi- 
craftsmen, besides  being  for  the  most  part  burdened  with 
families,  which  domestic  servants  seldom  are,  are  forced 
to  live  from  day  to  day  upon  their  wages:   in  anti- 
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1831.        cipatioQ  of  their  wages,  they  necessarily  contract  debts 

"^^        for  their  food,  clothing,  and  lodging ;  and  if,  at  the  end 

Ceawtoot.     ^^  ^^^  usual  time  of  payment,  they  do  not  receive  their 

In  the  matter   p^y^  ^j^gy  ^re  left  without  the  means  of  subsistence,  and 

Steeathee.    must  necessarily^  as  has  happened  in  this  case,  go  upon 

the  parish. 

Secondly,  as  respects  the  estate  of  the  bankrupt,  the 
difference  between  productive  and  unproductive  work- 
men is  to  be  noted.  Labourers,  artificers,  and  handi* 
craftsmen,  are  of  the  former  description ;  domestic  and 
menial  servants  are  of  the  latter.  By  the  employment  of 
the  latter,  the  estate  of  the  bankrupt  is  diminished  and 
expended ;  by  the  work  of  the  former  the  estate  is  im« 
proved  and  increased.  As  respects  the  estate,  therefore, 
the  labourer,  artificer,  and  handicraftsman  have  a  high 
claim  to  a  preference :  the  menial  and  domestic  servant 
can  have  no  claim  whatever.  Besides,  sound  policy,  with 
a  view  to  the  interest  of  the  estate,  demands  that  the 
productive  labourer  should  be  certain  of  his  wages ;  if 
he  be  so,  he  will  work  up  to  the  last  moment,  and,  by  the 
application  of  his  labour,  go  on  increasing  the  value  of 
the  estate  until  the  very  period  of  bankruptcy  takes 
place ;  whereas,  on  the  other  hand,  if  not  secure  of  his 
wages,  he  wiU,  upon  every  rumour  or  apprehension  of 
failure,  strike  work,  and  thereby,  in  many  instances, 
materially  injure  the  value  of  the  estate. 

The  reasoning,  therefore,  out  of  the  act,  is  clearly  in 
favour  of  our  view  of  the  case,  both  on  the  ground  of 
justice  and  good  policy  as  regards  the  estate  of  the  bank- 
rupt, and  of  humanity  as  respects  the  persons  employed^ 

Lord  Chancellor  :  —  The  case  is  too  dear  for  me 
to  trouble  the  petitioners  to  reply.  I  had  not  any  doubt 
yesterday;  and  the  opinion  which  I  yesterday  enter- 
tained is  not  shaken  to-day.  The  words  of  the  act  are: 
<*  when  any  bankrupt  shall  have  been  indebted  to  any 
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servant  or  clerk,  in  respect  of  the  wages  or  salary  of        1831. 

such  servant  or  clerk."      In  strict  etymology  the  dis-         

tinction  between  servant  and  workman  is,  that  servant     Ceaiwot. 
does   any    thing,  and  workman  particular    work,    and  ^°  the  matter 
it  certainly  is   true   that,   in  former   times,   the   word     Stbeather. 
servant  was  used  in  a  general  sense ;  as  in  5th  Eliz. :  but 
as  society  advanced,  the  varieties  of  service  increased, 
and  the  word  has  been  used  in  a  more  limited  sense. 
This  appears,  amongst  other  statutes,  by  20  Geo.  2,  c.  19, 
where  the  distinction  is  made :  '^  servants  of  husbandry, 
and    artiHcers,    handicraftsmen,  miners,    colUers,   and 
other  labourers."     That  in  the  present  act  the  legis- 
lature did  not  intend  that  servant  should  be  used  in  this 
general  sense    appears   from   the   word  clerks,   which 
would  have  been  surplusage;  and  from  the  terms  of 
remuneration,  <<  of  six  months'  wages  and  salary ;"  terms 
which  cannot,  with  any  propriety,  be  applied  to  workmen, 
who  are  paid  daily  or  weekly,  and  who,  instead  of  six 
months'  wages,  would  ask  for  their  six  days'  pay ;  and 
from  the  omission  of  the  word  '^  workmen,"  which,  if  it 
had  been  intended  that  they  should  be  included,  would 
have  been  used  in  the  same  manner  as  clerks. 

The  words  themselves,  therefore,  appear  to  me  to  be 
sufficient  to  explain  the  intention  of  the  act;  but  when 
the  nature  of  the  recognized  evil,  before  the  enactment, 
IS  considered,  and  when  it  is  remembered  that  this  pro- 
vision was  borrowed  from  the  Scotch  act,  and  when  the 
monstrous  consequences  which  must  result  from  ex- 
pending such  a  large  sum  amongst  a  particular  class  of 
creditors  is  considered,  I  am  satisfied  that  the  intention 
of  the  legislature  would  be  defeated  by  this  extensive 
construction. 

This  petition  must,  therefore,  be  dismissed,  and  the 
prayer  of  ex  parte  GreUier  be  granted. 
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£^  Q^  Ex  parte  WELSH  and  another. — In  the  matter  of 

Aui.  23,  MERRYWEATHER. 

1831. 
Where  •■econd  ThE   petition  Stated   that,    in    1822,   Merryweather 

issued  against  a   Compounded  with  his  creditors. 

m^ouTto  the        That  in    1826    a  commission   of  bankrupt    issued 

first  commision  airainst  him,  under  which  the  petitioners  were  assicmees, 

compounded,  *^  ,  . 

the  Lord  Chan-  and  under  which  lbs.  had  not  been  paid. 

supersede  the  ^       That  in  1830    tlie  present   commission    issued.     It 

^"ntT""    prayed  a  supersedeas. 

pound  had  not 

the  fi«L  "°  ^'       Mr.  Pepys  and  Mr.  Montagu  for  the  petitioner : — 
'^       /ot^  Z/cJ^-     ^y  section   127  of  the  bankrupt  act,  it  is  enacted, 
y^   ?    >c^  *^  That  if  any  person  who  shall  have  been  so  dischai^ged 
•  ^eAf  /     •  jjy  g^^j^  certificate  as  aforesaid,  or  who  shall  have  com- 

^  0  ^at  ^  y-  pounded  with  his  creditors,  or  who  shall  have  been  dis- 

p  y^  ^^  X  //  ^?       charged  by  any  insolvent  act,  shall  be  or  become  bank- 

y'       rupt,  and  have  obtained  or  shall  hereafter  obtain  sudi 

r^J^^^  ^  certificate  as  aforesaid,  unless  his  estate  shall  produce 

^  (after  all  charges)  sufficient  to  pay  every  creditor  under 

the  commission  lbs.  in  the  pound,  such  certificate  shall 
only  protect  his  person  from  arrest  and  imprisonment, 
but  his  future  estate  and  effects  (except  his  tools  and 
necessary  household  furniture,  and  the  wearing  apparel 
of  himself,  his  wife  and  children,)  shall  vest  in  the 
assignees  under  the  said  commission,  who  shall  be 
entitled  to  seize  the  same  in  like  manner  as  they  might 
have  seized  property  of  which  such  bankrupt  was  pos- 
sessed at  the  issuing  of  such  commission.''  Upon  this 
clause  it  has  been  decided,  in  ex  parte  Lane^  1  MxmL  18 ; 
and  Fowler  v.  Coster,  10  Bam  Sf  Cres^  430 ;  confirmed 
by  Phillips  v.  Hoptvood,  1  -B.  §•  Ad.  619,  that  the  present 
commission  is  void  at  law.  In  Fowler  v.  Coster  the  judges 
refer  to  all  the  previous  authorities   upon  the  subject. 

J  -  ^-/ 
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Lord  Tenterden  saying,  "In  the  same  case  iMartinv.        183 1, 

(yHarOj  Qnop,  823,]  Mr.  Justice  Duller  said,  *  I  take  it        

to  be  perfectly  clear,  that  a  second  commission  cannot  be       Welsh 

taken  out  ai^ainst  an  uncertificated  bankrupt;  and  for  this    and  another. 
°  .  .  ^  JQ  the  matter 

reason,  it  would  be  entirely  idle  and  nugatory,  because  of 

aU  his  effects  belons:  to  his  assicfnees  under  the  first.'  Mehry- 

^  The  opinions,"  continues  Lord  Tenterden^  "  which 
have  been  given  in  other  cases  against  the  validity  at 
law  of  such  a  commission  are  numerous,  and  of  the 
highest  authority.  Lord  Hardwickcy  in  die  case  of 
ex  parte  Proudfoot  {a) ;  Lord  Bjoslyn,  in  ex  parte 
Brown  (6) ;  Lord  Eldon^  in  several  subsequent  cases  (c) , 
have  all  stated  that  a  second  commission,  before  a  cer- 
tificate was  obtained  under  the  first,  was  void  at  law. 
Lord  Thurlow  appears  to  have  been  of  a  different 
opinion,  ex  parte  HoUingworth  (d) ;  and  Lord  Chief 
Baron  Thompson  and  the  Court  of  Exchequer,  in  a 
recent  case,  BuUs  v.  Bilke  and  another  (6),  desired  the 
question  to  be  stated  in  a  special  verdict ;  but  this  Court, 
in  the  late  case  of  Till  v.  Wilson  (/),  upon  a  considera- 
tion of  all  the  cases,  decided  that  a  second  commission 
was  absolutely  void  at  law. 

"  We  see  no  reason  to  depart  from  that  decision ; 
and  we  consider  that,  by  the  authorities  above  referred 
to,  it  is  fully  settled  that  the  Lord  Chancellor  has  no 
power,  under  the  bankrupt  statutes,  to  issue  a  commis- 
sion for  the  purpose  of  distributing  effects  which  are 
already  vested  in  assignees  under  a  prior  commission, 
and  that  such  commission  is  not  merely  nugatory,  but 
void.'* 

(a)  1  Atk,  255.  {h)  2  Vei.yin,  67. 

(c)  IS  Vet.  114;    15  Vet.  543;    16  Vet,  236.  475;    1  Bote,  136. 
285;  2Rotey  139.  172. 

(rf)  Co.  B.L.  9.  {e)  4  Price,  240. 

(/)  7  Bam.  4-  Cret.  684. 
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1831.  The  very  same  expression  is  used  by  Lord  TaUardm 

in   Phillips   v.  Hartvood,     1    Bam.  §■  AtL  621;     in 

Welsh^      which  his  Lordship  says,  ^  The  ground  of  the  decision 
and  another.    i„  jVtf  v.  Wilmm  (a),  and  in  Fowler  v.  Coster  (6),  was, 
of  not  that  the  bankrupt  could  not  trade,  but  that  the 

^M^Jl  Lord  Chancellor  had  no  authority  to  issue  a  subsequent 
commission  while  the  effects  were  still  vested  in  the 
assignees  under  a  former  one.'' 

As  the  commission  is  void  at  law,  the  order  is  of 
course. 

Mr.  Bose  for  the  respondents  :— 

The  decision  in  the  Court  of  King's  Bench,  of  which 
it  is  supposed,  in  the  profession,  that  one  of  the  Judges 
entertained  great  doubt,  is  now  so  recent,  that  it  can 
scarcely  be  assumed  as  settled  law.  The  principle  upon 
which  it  is  decided  is,  that  the  commission  is  invalid 
because  there  is  not  any  property  upon  which  it  can 
operate,  a  supposition,  which,  if  correct,  would  anni- 
hilate the  greater  part  of  existing  commissions,  and 
which  was  always  doubted  by  Lord  Thurlow^  ex  parte 
HoUingsuxnih^  Cooke^  10.  As  there  may  be  a  surplus, 
or  the  assignees  under  die  prior  commission  may  have  so 
suffered  their  bankrupt  to  have  acted  as  to  be  reputed 
owner  of  property :  and  because  there  may  be  other 
requisites  than  the  possession  of  property  to  render  it 
necessary  that  a  commission  should  issue  against  a  person 
with  whom,  after  a  known  act  of  bankruptcy,  there  can  ' 
be  no  valid  dealings. 

The  dictum,  therefore,  of  the  Court  of  King's  Bench, 
that  the  Lord  Chancellor  has  not  authority  to  issue  such 
commission,  (if  the  words  were  used  by  the  Court  in 


(fl)  7  ham,  4-  Crct,  684.  {b)  Ante  270. 
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the  strong  sense  stated  by  the   reporter,)    is  mistaken         1831. 
law.  (a)  

Ex  parte 
Wklbh 
Mr.  Pepys  in  reply : —  and  another. 

It  certainly  is  possible,  that  a  man,  now  a.  pauper,  ^"  the^matter 
niay>  by  ^  prize  in  the  lottery,  or  any  of  the  various        Mjuirt- 
chances   attendant   upon   the   fluctuation  of  property, 
to-morrow  be  opulent ;  but  such  a  possibility  has  never 
been  considered  property  to  support  a  commission. 

In  Moth  V.  Freme,  Amb.  396 ;  and  Carletan  v.  Leigh- 
ton,  3  Merr,  671 ;  it  was  decided  that  the  expectancy  of 
an  heir  at  law  is  not  a  possibility  within  the  bankrupt 
laws:  and,  as  to  the  reputation  of  ownership,  which  is 
not,  in  fact,  pretended,  in  this  case,  it  cannot  in  law 
exist  against  assignees  under  a  commission  of  bankrupt ; 
but  the  subsequent  creditors,  if  they  can  establish  an 
equitable  priority,  may  substantiate  their  right,  as  in 
TroughUm  v.  Gitley,  Amb,  630.  The  observation,  there- 
fore, of  the  Court  of  King's  Bench,  that  the  Lord 
Chancellor  has  not  authority  to  issue  a  third  commission, 
is  well  founded.     Cur.  adv.  tmlt. 

Lord  Chancellor  : — The  result  of  my  considera-  Atsg,  23, 
tion  of  the  act  of  parliament  and  the  cases^  and  par-  1831. 
dcularly  of  the  cases  at  law,  is,  that  I  cannot  adopt  the 
ojnnion  (I  say  it  with  great  respect  to  the  learned 
Judges) — I  cannot  adopt  their  obiter  dicta  in  those  cases. 
I  cannot  bring  my  mind  to  say  that  the  great  seal  has 
not  the  power  to  issue  a  third  commission  in  these 
cases,  when  I  do  not  find  that  the  power  is  limited  or 
taken  away  by  the  act  of  parliament.     As  regards  the 

(a)  It  is  a  fact,  which  ought  to  ficient  to  pay  all  his  dehts,  and 

be  known,  that,  in  the  case  of  died  after  the  third  commisdon 

FowlcTy  the    bankrupt  had    in-  was  superseded, 
sured  his  life  to  an  amount  siif* 
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of 
Merry- 

WBATBEK. 


1831.        question  before  the  Court  of  King's  Bench,  it  is  clear 

that  the  Courts  were  right ;  namely,  that  the  property 

Wmjih        ^^  divested  by  the  commission,  and  the  continuing  the 

and  another,    investment  of  that  propertv  in  the  assiimees.     Everv 
In  the  matter    ...  .    ,  ,.      \.  .  ,     ,         , 

thmg  beyond  that  was  obiter  dicta — was  beyond  what  the 

Court  was  called  upon  to  decide.     Whether  or  not  the 

great  seal  could  issue  a  third  commission  was  not  a 

question  before  them.     As  it  is  clear  that  cases  might 

exist  in  which  the  debtor  may  have  property  to  be 

divided  under  a  third  commission  ;  as,  for  instance,  there 

may  be  a  reversion,  and  which  falling  in,  the  whole  of 

the  debts  under  the  second  commission  may  be  paid; 

and  as  there  would  be  assets  with  a  surplus,  the  third 

commission  might  operate.    I  cannot  concur  in  the  view 

which  their  Lordships  have  taken. 

Mr.  Rose : — The  result  will  be,  that  the  petition  is 
dismissed  with  costs. 

Lord  Chancellor  : — I  cannot  give  costs  against  the 
decision  of  the  King's  Bench. 


In  consequence  of  this  apparent  conflict  of  opinion,  I 
subjoin  a  note  upon  the  question,  whether  a  commission 
against  an  uncertificated  bankrupt  is  void  at  law.  (a) 


(a)  This  note  is  divided  into 
three  [Nirts:  1st,  The  decisions  by 
which  this  law  is  established; 
Sdly,  Dicta  upon  the  subject; 
3d]y,  Examination  of  the  prin- 
ciple of  these  decisions.  1  st,  Tfie 
dtcitiont  by  which  the  law  it  ettab' 
iithed.  Ex  parte  Cooke,  1728, 
2  P.  Wms.  500,     A  joint  com- 


mission issued  against  a  firm  of 
two,  and  afterwards,  two  sepa- 
rate commissions :  Upon  a  peti- 
tion by  the  assignees  under  the 
separate  commissions  to  sue  at 
law  for  the  separate  estates. 
Lord  Chancellor  :  —  It  seems  to 
me  that  the  assignment  under 
the  joint  commiision  passes  as 
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Ex  parte  NORCOTT.  L.  C. 

-  Sq^.  10, 

JMR.  Ayrfxm  applied  for  an  order  to  supersede,  with        1830. 

consent  of  all  the  creditors,  which  had  been  refused  at  y »  bankrupt 

is  unable,  in 

the  office  upon,  the  ground  that  the  bankrupt  did  not  consequence  of 
surrender  on  the  42nd  day.     He  stated,  that  the  bank-  Ui^^o^^^ 

,«..._«..««____«__«_______-»_^ third  meeting 

and  the  corn- 
well  the  separate  as  the  joint    opinion  has  always  been,  that  if  missioners, 

estate,  consequently  the  assiimees    the  joint  commission  was  the  ^berefore,  ad- 

,  .         ^  journ  the  meet- 

in  the  separate  commissions  can    first,   the   separate    commission  JQg .  the  Court 

make  nothing  of  their  action  at  was  in  law  good  for  nothing ;  and  ^lU,  upon  con- 
law,  and  I  will  not  suffer  them  if  the  separate  commission  was  ^^J^n.  suner. 
to  spend  and  waste  the  estate  in    the  first,  the  joint  commission  sede  without 

vexatious  suits  there :  but  if  they    was  bad.     Unless,  therefore,  it  *"o^er  sur- 

.  render* 

will  join  in  a  bill  in  equity  for  an    was  by  the  effect  of  amicable  ar- 

accotmt  of  the  separate  estate,  rangement,  to  which  the  debtors  ^  (^  ^^^^0  ^^  A  J 

I  will  not  hinder  them.    In  re  both  joint  and  separate  lent  them- 

SmjpiOB^  1752, 1  Aik.  157,  where  selves,  it  is  very  difficult  to  con-  /  y?Lr7^A  9c  ^  Jl^ 

a  commission  issued  against  the  ceive  how  any  person  could  ef-  .^p     Vyi> 

fiunriving  member  of  a  firm  pend-  fectually  proceed  at  law  under  ^  / 

ing  a  valid  joint  commission,  the  the  second  commission  either  for  //7i.^7t,^  l*W^^y 

Lord  Chancellor  ordered  the  se-  civil  or  criminal  purposes.    But 

parete  commisuon  to  be  supers  aee  ex  parte  Burrell,  1783,  Cooke^  /^  ^-^^L^  H^*f  <^ 
aeded,  saying,  Formerly,  where  532,  from  which  it  appears  that 
there  were  several  partners,  they  in  the  year  1783  a  joint  and  se- 
nsed to  take  out  separate  com-  paratecommission  subsisted  at  the 
missions  against  each  partner,  as  same  time.  BvtU  and  others, 
well  as  a  joint  commission.  This  assignees  of  Geddet  and  MUKken^ 
pracdce  being  of  late  thought  a  and  G.  Geddei,  plaintiffs,  against 
very  unreasonable  one,  as  occa^  Bilke,  sherifi*of  Surrey,  and  Have- 
doning  great  confusion  with  re-  /bdl,  defendants,  tried  at  Kingston 
gard  to  bankrupts*  effects,  has  Lent  Azzizes,  1813.  1  Montagu 
been  discontinued.  Es  parte  on  Partnership,  220.  In  an  ac- 
MuHion^  1612,  lV.4rB,  60.  Lord  tion  brought  by  the  assignees  un- 
Chancellor : — ^I  always  felt  great  der  two  sq>arate  commissions, 
difficulty  in  understanding  the  issued  agunst  two  of  three  part- 
principle  upon  which,  for  a  long  ners  jointly  with  the  third  part- 
time,  a  joint  commission  and  a  ner,  to  recover  damages  for  the 
teparate  commission  were  per-  conversion  of  a  ship,  which  had 
mitted  to  go  on  together.  My  been  taken  in  execution  after  the 
Vol.  I.                           u 
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1830.  rupt  ^as  prevented  by  a  very  severe  illness,  of  which  the 
jgJ~V  commissioners  were  satisfied  by  the  certificates  of  a  phy- 
NoEcoTT.      sician  and  surgeon,  and  had  certified  accordingly ;  and 

commission  of  acts  of  bankruptcy  comeback  in  a  shape  that  may 
by  the  two  bankrupt  partners, (in  produce  this  very  question;  and 
an  action  in  which  the  partner  it  is  no  inconsiderable  drawback 
plaintiff  had  been  outlawed,)  the  upon  the  opinion  I  have  eoter- 
defendants  put  in  evidence  a  joint  tained  against  the  validity  of  the 
commission  against  the  three  part-  second  of  two  English  commi*- 
ners,  issued  subsequently  to  the  sions,  that  the  Lord  Chief  Baron, 
separate  commissions,  and  con-  looking  to  Lord  Hardwidi^s 
tended  that  such  joint  commis-  opinion,  and  unable  to  account 
sion  was  valid,  and  had  passed  for  his  practice,  thought  that 
the  interest  of  the  partner  plain-  both  commissions  might  stand, 
tiff,  and  therefore  that  he  could  2dly,  Dicta  upon  the  stdject.  D. 
not  maintain  the  action.  The  Lord  Chancellor.  Ex  parte 
plaintiffs  insisted  that  during  the  Martin,  1808, 15  Ves.  115.  This 
existenceofthe  two  separate  prior  does  not  resemble  the  ordinaiy 
commisnons  the  joint  commission  case  of  a  joint  and  separate  corn- 
was  a  nullity;  but  the  learned  mission;  which  formerly  were 
Judge  who  tried  the  cause  {L,  C.  permitted  to  stand  togedier,  at 
B,  Thomson)  nonsuited  the  plain-  the  hazard  of  all  inconvemoioe 
tiff  The  court  was  afterwards  that  might  arise  with  lefieience 
moved  to  set  aside  the  nonsuit  to  legal  questions;  but  that 
and  to  grant  a  new  trial,  and  the  course  is  altered ;  and  now,  if  the 
rule  was  made  absolute.  S.  C.  2  joint  commission  can  be  sot- 
Rote,  171.  Ex  parte  Cridiand,  tained,  it  stands.  In  ex  parte 
1814.  3  F.  ^  B.  102.  In  this  Mode*,  1809,  15  Veg.  590,  the 
case  the  counsel  in  argument  said.  Lord  Chancellor  sayi^  In  Lord 
In  the  course  of  the  last  term  Harduick^t  time,  two  coaunis- 
the  Court  of  Exchequer  deter-  sions  were  frequently  pennttted 
terroined  this  point  as  between  a  to  proceed  together :  a  separate 
joint  after  a  separate  commission  after  a  joint  commisdon ;  yet  it 
in  England,  granting  a  new  trial,  is  clear  in  hnv  that  the  tqpante 
against  the  opinion  of  the  Lord  commission  was  bad.  Bx  parte 
Chief  Baron.  The  Lord  Chan-  Crow,  1809,  16  Fes,  S57.  Feti- 
cellor  says.  With  regard  to  the  tion  by  an  uncertificated  bankrapt 
present  state  of  this  subject  in  to  supersede  a  second  conuniinoo 
the  Court  of  Exchequer,  though  which  had  been  issued  i^Hiist 
it  has  gone  to  a  new  trial,  it  may  him.    In  the  course  of  the  jo4g- 
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that  a  similar  order  had  been  made  in  ex  parte  Glynn^  1830. 
1  Moni.  124,  and  in  a  case  subsequent  to  that,  which  — "— 
had  not  yet  been  reported.  Noroott 

ment,  the  Lord  Chancellor  said,  426,  the  Lord  Chancellor: — Al- 

If  a    joint     commisuon    issues  though,  strictly  speaking,  a  second 

against  two  persons,  one  of  whom  commission,  where  a  first  com- 

has  been  declared  a  bankrupt  mission  has  issued  and  is  in  pro« 

under    a   separate   commission  secution  against  the  same  person, 

against  him,  the  joint  oonunission  is  void  at  law,  yet  it  has  been  the 

b  a  nullity;  one  of  the  parties  daily  practice  of  this  court,  long 

being  already  a  bankrupt  under  a  before  I  came  into  it,  if  it  could 

prior  commission.    So,  a  joint  be  done  with  justice  to  creditors 

Gommifldon  subsisting,  a  subse-  and  purchasers,  and  those  who 

quent  separate  commission  against  had  been  concerned  with  the  first 

one  of  these  bankrupts  is  a  nuU  commission,  to  give  effect  to  the 

lity.    We  are  now  in  the  habit  second    by  arrangement    here ; 

of  making  an   arrangement,  su-  and  the  difficulty  in  this  case  has 

perseding  the  one  or  the  other,  arisen   more  from   the  circum- 

flS  may  best  answer  the  ends  of  stance  of  so  much  having  been 

justice;  hotyinhatd Hardwuke^^  done  under  the  first  commission, 

time,  both  the  joint  and  separate  than  fiom  its   validity  at  law. 

oommiisions  stood  together ;  and,  Lord  Hardwicie   contrived    to 

that  being  permitted,  the  neces-  sustain  joint  and  separate  com- 

nty  was  fdt  of  giving  the  bank-  missions  at  the  same  time;  and  in 

rupt,  by  arrangement,  the  benefit  that  respect  it  may  be  said  that 

of  a  certificate,  to  be  signed  by  he  went  a  great  deal  too  far,  un- 

some  creditors  of  a  class  who,  less  he  was  prepared  to  go  fiir- 

strictly  speaking,  could  not  come  ther,  and   to   prevent,  by   the 

in.     D.  Lord  Chancellor.    Ex  arrangement  of  orders  and  in- 

parte  Lees^  1809,  16  Ve9.  476.  junctions,  the  mischief  that  might 

I  could  never  concave  how  Lord  result  from  their  conflicting  oper- 

EUitdmdce  could,  as  he  did  in  ations.    After  I  came  into  this 

fiKt,  support  both  a  joint  and  a  court  a  diftient  practice  was 

iepwate  commission,  if  the  mere  introduced,    sdly,  Exammatum 

fiict  that  a  second   commission  afiheprmdpleqfihetedecitiont, 

is  void  at  law  fiimished  the  guide  These  decisions  stand  upon  the 

of  hb  practice.    We  have  now  a  ground,  that  a  commission  which 

mode  of  arrangement  attended  issues  against  an  uncertificated 

with  less  oppression  and  expense,  bankrupt  is  void  at  law.    Upon 

la  ejparU  Masan^  1813, 1  Rose,  this  subject  there  are  two  ques- 
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1830.  The  certificate  was  as  follows : — 

"  In  the  matter  of  WilUam  Norcotty  a  bankrupt,  tD 

NoEcow.  the  Lord  High  Chancellor  of  Great  Britain  : 

'*  We,  whose  names,  &c.  humbly  certify  to  your  Lord- 
ship, that  the  said  WilUam  Norcott  being  so  declared 

tions;  ist,  Has  it  been  solemnly  future  personal  estate  is  affected 
determined  that  a  commission  by  the  assignment,  and  every  new 
issued  against  an  uncertificated  acquisition  will  vest  in  the  as- 
bankrupt  is  void  at  law?  Sdly,  signees;  but,  as  to  future  real 
If  it  has  been  determined  that  a  estates,  there  must  be  a  new  bar* 
commission  issued  against  an  un-  gun  and  sale.  The  bankrupt  is 
certificated  bankrupt  is  void  at  incapable  of  acting,  and  there- 
law,  upon  what  principle  are  the  fore  no  second  commission  can 
decisions  founded?  1st,  Has  it  be  taken  out  before  he  has  his 
been  solemnly  determined,  that  certificate  under  the  first,  for  till 
a  commission  issued  against  an  then  nothing  can  pass  under  the 
uncertificated  bankrupt  is  void  second,  at  least  of  personal  estate^ 
at  law  ?  The  first  case  upon  this  consequently  the  certificate  here 
subject  is  ex  parte  Proudfoot,  (that  is  under  the  second  gooh 
1743,  1  Ati.  258.  Thb  was  a  mission)  can  have  no  operation 
pedtion  presented  in  1743,  by  at  all,  and  I  am  of  opioioo  H 
two  creditors,  under  a  commis-  would  have  been  void  at  knr. 
uon  which  had  issued  in  173S,  There  may  have  been  initaaces 
to  supersede  a  commission  which  where  second  commissions  have 
had  issued  against  the  same  bank-  been  taken  out,  whea  former 
nipt  in  1736,  upon  the  ground  commissions  have  been  deseited, 
that  he  had  not  obtained  his  cer-  and  the  assignees,  perlMps,  and 
tificate  under  the  commission  of  the  commissioners,  dead;  end  this 
1732.  Lord  Hardwicke  says,  I  innocently,  and  may  have  passed 
am  of  opinion,  that  if  this  case  svb  sUerUio;  but  it  is  by  no  means 
had  stood  clear  of  the  agreement,  a  rule  to  govern  the  court.  But, 
the  second  would  have  issued  under  the  drciunstances  of  this 
irregularly,  and  I  should  without  case,  I  am  of  opinion,  that  I 
scruple  have  set  it  aside,  and  the  not  set  aside  the  second 
'certificate  likewise;  because  when  mission,  because  it  would  be  a 
assignees  ore  chosen  under  a  first  great  prejudice  and  injastice  to 
commission,  all  the  estate  and  those  persons  who  have  givea 
effects  of  the  bankrupt  are  vested  the  bankrupt  credit  ever  iboe 
in  them,  and  he  is  incapable  of  his  certificate  was  confitfmed, 
carrying  on  any  trade,  and  all  his  which  was  no  less  than  two  years 
13 
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bankrupt,  the  major  port  of  the  said  commissioners,  by  1880. 

the  said  commission  authorized,  did  cause  due  notice  to  ■ 

be  given  and  published  in  the  London  Gazette  of  such  Nobcott! 


and  three  qnartera  ago.  Upon  nothing  of  their  action  at  law, 
the  whole,  after  all  that  has  been  and  I  will  not  suffer  them  to 
transacted  between  the  assignees  spend  and  waste  the  estate  in 
under  the  first  and  the  creditors  vexatious  suits  there :  but  if  they 
under  the  second  commission,  in  \iill  join  in  a  bill  in  equity  for  an 
relation  to  the  certificate,  and  account  of  the  separate  estate,  I 
after  the  bankrupt  has  been  once  will  not  hinder  them.  The 
more  enabled  to  trade,  and  gained  next  case  b,  in  re  Simpton,  1753, 
a  new  credit,  by  my  confirming  1  Atk»  137,  in  which  he  says, 
his  certificate,  I  should  do  very  Formerly  where  there  were  se- 
wrong  if  I  set  aside  the  second  vera!  partners,  they  used  to  take 
commission  under  all  these  dr-  out  separate  commisnons  against 
cumstances,  and  therefore  the  ^ch  partner,  as  well  as  a  joint 
pedtion  must  be  dismissed.  —  commission.  This  practice  being 
With  respect  to  this  case,  ex  parte  of  late  thought  a  very  unreason- 
Protuffbot,  it  must  be  remem-  Me  one,  as  occasioning  great 
bered  that  Lord  Hardwicke,  not-  confiidon  with  regard  to  bank- 
withstanding  these  dicta,  did  not  rupts'  effects,  has  been  discon* 
supersede  the  aecond  commis-  tinned.  In  ex  parte  Rhodet, 
non;  and  upon  examining  the  1809,  15  Ves,  539,  Lord  Eldon 
reports  of  other  decisions  by  Lord  says.  In  Lord  Hardttrieke^s  time 
Hardwickey  it  may,  perhaps,  be  he  frequently  permitted  the  corn- 
inferred,  that  although  he  consi-  missions  to  proceed  together,  a 
dered  the  contemporaneous  exist-  separate  afber  a  joint  commis- 
ence  of  two  commissions  against  sion,  yet  it  is  clear  in  law  that 
the  same  uncertificated  bankrupt  the  separate  commission  was 
to  be  attended  with  inconveni-  bad.  In  ex  parte  Crowj  1809, 
ence  and  unnecessary  expense,  16  Vet,  237,  Lord  Eldon  says, 
he  did  not  regard  the  second  In  Lord  Hardwicke^s  time  both 
commission  as  void.  In  ex  parte  the  joint  and  separate  commis- 
CtK^e,  1728,  2  P.  Wms.  500.  sions  stood  together,  and,  that 
where  arises  this  question,  that  being  permitted,  the  necessity 
the  simultaneous  existence  of  two  was  felt  of  giving  the  bankrupt, 
commissions  may  be  attended  by  arrangement,  the  benefit  of  a 
with  unnecessary  expence — his  certificate,  &c.  In  ex  parte 
words  are,  ^  The  assignees  of  the  Munton,  1812,  1  V.^Beamet, 
separate  commissions  can  make  60,  Lord  Eldon  says,  I  always  felt 
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I8S0»       commission  being  issued,  and  of  the  times  and  places  of 

'        three  several  meetinss  of  the  said  commissioners  by  the 

NoRGOTT.     s^d  commission  authorized.  The  first  of  which  meetings 

great  difficulty  in  understanding  in  the  case  of  a  lighterman,  where 
the  principle  upon  which,  for  a  the  assignees  under  the  firtt  com- 
long  time,  a  jmnt  commission  and  mission  recorered  a  lighter,  bmh 
a  separate  commission  were  per-  by  the  bankrupt  (being  nnoertiB* 
roitted  to  go  on  together.  My  cated)  after  a  second  coBmnitsioD 
opinion  always  was,  that  the  last  sued  out.  Rule  dischaiged.  Thb 
commission  was  not  good.  The  case  of  Martin  t.  (fHara  is  the 
next  case  is,  Martin  v.  CyHara,  only  case  at  law  winch  I  can  find 
1778,  Cowp,  823.  Rule  to  shew  upon  this  subject;  it  is  a  decision 
cause  why  an  exoneretur  should  upon  motion  to  the  equitable 
not  be  entered  upon  the  bail*  jurisdiction  of  tlie  court  ia  a  case 
piece,  the  defendant  haying  ob-  of  gross  fraud,  when  it  is  maai- 
tained  his  certificate  under  a  fest  that  the  court  would  be 
second  commission,  he  bong  un-  averse  from  any  avddable  inter- 
certificated  under  a  first  com-  position.  The  following  it  the 
mission.  Lord  MatiffiM  :  -^  whole  of  Lord  Ifaiu^Stf&rs  jodg- 
Here  it  is  dear  that  the  bankrupt  ment.  Lord  MantfiM:  ^^Thm 
himself  would  not  have  beea  en-  is  an  application  to  the  equitable 
titled  to  his  discharge  if  surren«  jurisdiction  of  this  court.  For- 
dered;  and  the  bail  can  nererbe  merly  the  method  was»  for  the 
in  a  better  situation  than  the  bail  to  surrender  the  defendant, 
principal.  An  uncertificated  bank-  and  then  for  him  to  apply  to  be 
nipt  is  incapable  of  trading  or  discharged  upon  an  afifidaTityStat- 
contracting  for  his  own  benefit,  ing  the  fact  of  his  ha?io| 
All  the  property  he  acquires  be-  bankrupt  since  the  came  of 
longs  to  his  creditors.  If  he  can-  tion  arose,  and  obtained  a  certi- 
not  trade  for  himself,  he  cannot  ficate  of  hit  conformity  to  the 
be  the  object  of  a  second  com-  commission.  But  of  late,  where 
mission.  BuUerJ.: — I  take  it  a  bankrupt  is  clearly  entitled  to 
to  be  perfectly  clear  that  a  second  his  discharge,  the  court,  to  afoid 
commission  cannot  be  taken  out  circuity,  have  ordered  an  esone- 
against  an  uncertificated  bank-  retur  to  be  entered  on  the  bafl- 
rupt ;  and  for  this  reason,— > it  piece,  without  the  form  of  a  r»> 
would  be  entirely  nugatory,  be-  gular  surrender  of  the  banknipt 
cause  all  his  effects  belong  to  his  by  his  bail.  Here  it  u  dear  tint 
creditors  under  the  first;  and  I  the  bankrupt  himself  would  not 
take  this  to  have  been  determined  have  been  entitled  to  his  dii^ 
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was  appointed  for  the  22nd  day  of  June  1830;   the        183  U 

second  for  the  29th  day  of  the  same  month ;  and  the         

third  for  the  2Tth  day  of  July  following.     And  we  further     No»^^! 

charge,  if  surrendered :  and  the  539.     Petition   by  a  bankrupt 

bail  can  never  be  in  a  better  situ-  to  supersede  a  commission  which 

ation  than  the  principal.  An  un-  had    been    issued   against    him 

certificated  bankrupt  is  incapable  in  October    1808,  by  a    credi- 

of  trading  or  contracting  for  his  tor  who  had  notice  that  he  was 

own  benefit.     All  the  property  an  uncertificated  bankrupt  under 

he  acquires  belongs  to  his  credi-  a  coromisdon    that   had  issued 

tors.  If  he  cannot  trade  for  him-  against  him  in  1 789.    Lord  Chan* 

sel^  he  cannot  be  the  object  of  cellor : — As  to  the  other  ground 

a  second  commission,     s.  The  for  superseding  the  commission, 

proceedings  in  this  case  under  I  can  do  no  more  than  direct  no* 

the  last  commission  are  mani-  tice  to  be  given  to  the  assignees 

fettly  a  gross  fraud  and  contri-  undtir  the  former  commission;, 

vanceonthe  face  of  them.    The  and  that  they  shall  inform  me 

defendant,  a  linen-draper  in  Lon«  whether  they  mean  to  claim  the 

don,  after  being  a  bankrupt  there,  effects  or  not;   as,  if  they  do, 

goes  to  Bristol,  changes  his  trade,  this  commission  must  be  super- 

and  enters  into  partnership  with  seded.    Sir  S.  RomiUy,  for  the 

a  cheesemonger,  and,  within  six  bankrupt,  observed,  that  notwith-. 

months  after,  breaks  again.     A  standing  the  case  of  TVoughton 

second  commission  is  taken  out,  v.  Giiley,  it  was  never  decided, 

not  in  London,  where  his  former  where  there  was  a  first  commb- 

creditors  would  have  heard  of  it,  sion,  and,  after  a  distance  of  Ume, 

but  at  Bristol,  where  it  might  be  no  certificate  having  been  ob- 

conducted  without  their  know-  tained,  a  second  commission  is- 

ledge ;  and  under  this  commission  sued,  that,  merely  as  the  assignees 

he  obtains  his  certificate.    The  under  the  first  did  not  claim  the 

whole  proceeding  is  a  gross  fraud,  property,  therefore  the   second 

Even  supposing  the  creditors  un-  should  stand ;  and  it  is  extremely 

der  the  first  commission  had  been  important  to  the  bankrupt  to  be 

informed  of  this,  and  had  been  the  object  of  two    concurrent 

inclined  to    prove    their   debts  commissions;  for  instance,  with 

under  it,  they  could  not  have  reference  to  the  certificate.    Lord 

done  so.     Therefore  discharge  Chancellor: —The    difficulty  is 

the  rule. — The  following  cases  this :  the  first  commission  subsist- 

were  decided    by  Lord  Eldon.  ing,ofwhatever  date,  the  second  is 

Bx  parte  Rhodes^  1809,  15  Ves.  clearly  bad.   Cases  have  however 
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18S0.        humbly  certify  to  your  Lordship,  that  the  major  part  of 

— ~"        the  commissioners  met  on  the  22nd  day  of  June  18S0« 

Ex  parte  ^ 
NoRcoTT.      pursuant  to  notice  given  and  published  in  the  London 

occurred,  where,  an  old  cominis-  operation  except  under  direction 
sion  subttsting,  and  the  bankrupt  of  arrangement  here.  The  peti- 
having  gone  again  into  trade,  a  tion  was  ordered  to  be  served 
new  commission  issued,  which  he  upon  the  assignees  under  the 
attempted  to  supersede :  and  it  first,  and  the  petitioning  creditor 
was  held,  that  if  the  persons  under  the  second  commistioB. 
claiming  beneficially  under  the  These  cases,  which  were  decided 
old  commission  did  not  mean  to  by  Lord  Eidtm,  are  founded, 
interfere  with  the  effects  under  either,  1st,  Upon  the  precedents 
the  latter  commission,  the  court  of  cjr  parte  Protu^oot,  1  Atk,  952, 
would  not  interpose;  yet  then  and  Martin  v.  (yUara^  Cowp, 
this  difficulty  remained,  that  the  823 ;  or,  Sndly,  Upon  prin« 
first  commission  might  be  set  up  ciple.  Then  see  e»  parte  De- 
es a  bar  to  an  action  under  the  graves^  March  ss,  1810,  MS& 
second.  The  court  however  has  ex  parte  Leesy  1810, 16  Vet,  476« 
refused  to  interfere  in*  that  case ;  Sndly,  As  to  the  principle  :- 
and  has,  in  Lord  Hardwick^s  posing  it  to  have  been 
time,  frequently  permitted  two  that  the  second  commission  is 
commissions  to  proceed  together;  void  at  law.  Hiese  dedsioas 
a  separate  after  a  joint  commis-  must  stand  upon  the  groond  that 
sion :  yet  it  is  clear  in  law  that  a  commission  is  illegal  under 
the  separate  commission  was  bad*  which,  1st,  There  is  not  any  pio> 
Many  important  observations  perty  to  be  seized  for  the  benefit 
arise  against  what  the  court  did  of  the  creditors;  or,  Sndly,  Under 
in  the  case  of  IVoughton  v.  Gitiey.  which  there  cannot  be  any  pro** 
The  next  case  which  I  find  is,  perty  to  be  seized  for  the  benefit 
ex  parte  Crovf,  1809, 1 6  Ves,  237.  of  the  creditors.  Does  the  non- 
Petition  by  the  bankrupt  to  super-  existence  of  property  to  be  semi 
sede  a  second  commission  which  under  the  conmiission  make  the 
had  issued  against  him,  he  being  commission  void  at  law  ?  The 
uncertificated  under  the  first,  bare  fact  of  there  not  bdng  any 
Lord  Chancellor: — In  law,  the  property  to  be  seized  under  die 
second  commission  is  good  for  commission  cannot  in  itsdf  make 
nothing.  The  assignee  cannot  a  commission  void,  as  die  ere* 
bring  an  action  or  protect  himself  ditors  are  entitled,  not  oidy  i» 
under  it;  in  short,  the  second  property  in  pos8esdon,bot  to  pes- 
commission   cannot    have    any  sibilities,  and  to  any  property  of 
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Gazette  as  aforesaid,  to  receive  the  proofi  of  debts  under  18S0. 
the  said  commission ;  and  again  met  on  the  said  29th  — ^— 
day  of  June  following,  pursuant  to  such  nodoe,  for  the      Nobcott. 

which  he  may  become  possessed  second  commission  can  have  no 
before  his  certificBte  is  allowed  operation  at  all.    In  Martm  v. 
by  the  Lord  Chancellor,    idly,  (yHara^  177S,  C(nifp.  833,  Lord 
Is  the  second  commission  void  at  Mansfield    says.    An   uncertifi- 
law  because  there  cannot  be  any  cated  bankrupt  is  incapable  of 
property  to  be  seized  under  it?  trading   or  contracting  for  his 
The  following  are  dicta  upon  this  own  benefit    All  the  property 
point  :-^In  ex  parte  Cook,  17S8»  he  acquires  belongs  to  his  ore- 
S  P.  Wmt.  500,  the  Lord  Chan*  ditors.    If  he  cannot  trade  for 
cellor  says,  It  seems  to  me  that  himself^  he  cannot  be  the  object 
the  assignment  under  the  joint  of  a  second  commission: — and 
eommission  passes  as  well  the  BuUer,  J^  says,  A  second  com- 
separate  as  the  joint  estate^  con-  mission  cannot  be  taken  out,  and 
sequently  the  assignees  on  the  for  this  reason,  it  would  be  en- 
separate  conmiissions  can  make  tirely  idle  and  nugatory,  because 
nothing  of  their  acdon  at  law.  all  his  effects  belong  to  his  cre- 
In   e»  parte  Proudfoot^    1743,  ditors  under  the  first.     As  the 
1  Atk.  ^S2f  Lord  Hardwicke  says,  law  upon'  thb  subject  may,  per- 
When  aarignees  are  chosen  un-  haps,  be  considered  as  not  finally 
der  a  first  commission,  all  the  settled,  I  subjoin  the  following 
estate  and  effects  of  the  bank-  observation :-— 1st,  It  seems  diffi- 
rupt  are  vested  in  them,  and  he  cult  to  conceive  the  existence  of 
is  incapable  of  carrying  on  any  any   commission    under   which 
trade,  and  all  his  fiiture  personal  there  may  not,  by  possibility,  be 
estate  is  aflfected  by  the  assign-  property  to  be  distributed.    Ex 
ment^  and  erery  new  acquisition  parte  HolUngtworthy  8^  Decem- 
will  vest  in  the  assignees;  as  to  ber  l79l,CooiK-tf,  lo.  Since  the  de- 
future  real  estates,  there  must  be  terminations  as  to  the  invalidity 
a  new  bargain  and  sale.     Hie  of  a  second  commission  against 
bankrupt  is  incapable  of  actings    an  uncertificated  bankrupt,  con- 
and  therefore  no  second  commis-    siderable  doubt  upon  the  point 
sion  can  be  taken  out  against    was  suggested  by  Lord  Thurhw, 
him  before  he  has  liis  certificate    founded  upon  the  posribiiity  of 
under  the  first,  for  till  then  no-    the   bankrupt's   properQr  being 
thing  can  pass  under  the  second,    more  than  sufficient  to  satisfy  the 
at  least  of  personal  estate,  conse-    creditors  under  the  first  com- 
quently  the  certificate  under  the    mission  twenty  shillings  in  the 
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1830.  proof  of  dthts  under  the  said  oommission,  and  for  the 

""""'  dioice  of  attiimees ;  on  which  last-mentioned  day  the 

Ex  parU 

NoBcoTT.  "^  WUUam  NorcM  did  surrender  himself  to  the  said 


poiincL    D.  Lord  ChiuiceUory  cm    the   bsnknipc.     In    ex     pmrie 
pmHe  JLecf,  1809,  16  Vet.  474.    Bkodei,  1S09,  15  Vet.  58%  upon 
Thcdednom^tluit  a  bankrupt  un«    an  application  by  a  bankrupt  to 
certificated  has  no  property,  and    nipenede  a  tecood  coaunisMon 
that  he  may  acquire  property  by    which  had  iMued  against  him, 
action,  are  not  to  be  reconciled;    although  uncertificated  under  the 
both  are,  however,  settled  points    first  ooounisBion,  the  Chancellor 
which  cannot  be  disturbed.  9ndly,    says,  I  can  do  no  more   than 
If  the  second  commisdon  b  void    direct  notice  to  be  g^ven  to  the 
at  law,  it  seems  that  it  roust  have    iisignecs  under  the  former  com- 
been  void  when  it  issued,  and    mission,  and  that  they  shall  in- 
that  it  cannot  be  made  valid  by    form  me  whether  they  mean  to 
superseding  the  first  commission,    chum  the  efiects  or  not;  as  if 
In  fjr|Mrf<X««i,  April  18, 1810,    they  do  thb  commission    must 
16  Fes.  476,  D.  Lord  Chancellor,    be  supeneded.    Sir  S.  MomUfy 
Although  thesuperseding  the  first    said.  It  was  never  decided  that, 
commission   cannot   make    the    merely  as  the  asngnee  under  the 
second,  which  b  a  void  commis-    fim  did  not  daim  the  property, 
sion,  valid,  it  will  have  the  same    therefore  the  second  should  stand; 
effect,  as  it  will  deprive  the  cr^    and  it  b  extremely  important  to 
ditor  of  the  evidence  of  the  ex-    the  bankrupt  to  be  the  object  of 
btence  of  the  first  commission,    two  commissions;  for  instance. 
In  ex  parte  T^ontpfoa,  1812,  Rote    with  reference  to  hb  certificate.** 
885,  Lord  Chancellor  says,  Thb    In  ex  parte  Leet^  1809,  16  Vet, 
court  will  interfere  to  prevent    474,  the  Lord  Chancdlor  refined 
the  production  of  a  first  com*    to  supersede  upon  the  petition  of 
mission  at  law,  if  the  drcum-    the  bankrupt,  saying,  that  there 
stances  require  it.    3dly,  If  the    are  cases  in  which  the  bankrupt 
second  commission   be   for  all    might    supersede,   and    it    has 
purposes  void  at  law,  it  should    been  sud  correctly,  that,  though 
seem  that  the  bankrupt  may  in-    the  second  commisrion  b  void  at 
validate  it  by  law ;  but  there  b    law,  the  court  does  not  therefore 
no  case  at  law  to  thb  eflfect,  and,    supersede  the  commission  ;  that 
unless    under   peculiar   drcum-    it  has  frequently  refused  admit- 
stances,  the  Lord  Chancellor  has    dng  the  commission  to  be  void 
declined  to  supersede  a  second    at  law,  the  party  standing  in  cir- 
commission  upon  the  petition  of    cumstances  under  which  he  could 
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fci  MiM)t:  11 


m,  and  did  subscribe  such  surrender,  and  did        1830. 
submit  himself  to  be  from  time  to  time  examined  touch-        — • 
ing  the  discovery  of  his  estate  and  effects ;  and  they  also     Kob^t. 
met  on  the  said  27  th  day  of  July  following,  to  receive  the 
proof  of  debts,  and  to  take  the  examination  of  the  said 
fPilKam  Narcott,  on  which  day  the  said  WUUam  Narcott 
was,  from  severe  illness,  unable  to  attend,  when  the  said 
examination   of  the  said  bankrupt  was   adjourned   to 
the  31st  day  of  August  following,   and  from  the  said 
31st  day  of  August  to  the  22d  day  of  October  following, 
and  from  the  said  22d  day  of  October  to  the  12th  day 
of  November  following,   and   from    that  day  to   the 
8d  day  of  December  following,  on  each  of  which  days  of 
a4Joumment  the  said  William  Narcott  attended  before 
the  major  part  of  the  said  commisuoners,  and  submitted 
himself  to  be  examined  touching  the  discovery  and  dis- 
closure of  his  estate  and  effects;    and  on  which  said 
Sd  day  of  December  the  examination  of  the  said  bank- 
rupt was  adjourned  sine  die* 
<<  In  witness,  &c» 

«  Nathaniel  ElUwnj 
"  Henry  BeveU  Reynolds  jun^ 
"  BasU  Montagu." 
Order  made. 

not  bt  heard  for  that  purpose,  puted,  and  the  trading,  petition- 
4thly»  In  an  action  where  it  is  ing  creditor's  debt»  and  act  of 
necessary  to  prove  the  validity  bankruptcy  are  satisfactorily 
of  the  commission,  it  has  never  proved,  evidence  of  the  non- 
been  deeoned  necessary  to  prove  existence  of  property  could  not 
that  there  is  property  to  be  dis-  be  adduced  to  defeat  the  corn* 
tributed  under  the  commission,  mission. 

5thly,  It  seems  from  the  constant        In  Ndton  v.  Chaneli,  7  Bing, 

practice  in  the  courts  of  common  665,  the   doctrine  in  TUl  and 

law,  that  in  any  action  where  the  WUton,  and  Fowler  and  Cosier^ 

validity  of  the  comnusnon  is  dis-  is  confirmed. 


/ 
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/^h  /^'  ^  ^^ /'  Ex  parte  MAYOR.(a) 

settlraiem^may    *  HIS  was  a  petition  by  trustees   under   the   bank- 
baiST^^ujf       nipt*s  marriage  settlement,  dated  1st  December  1813, 

praying  that  the  assignees  *  might  be  ordered  to  de- 
liver over  to  them,  upon  the  trusts  of  the  settlement 
certain  effects  which  they  had  seized.  The  affidavits  in 
answer  stated,  that  from  January  1813  the  bankrupt 
was  insolvent ;  that  he  had  been  so  distressed  as  to  have 
been  in  the  habit  of  giving  the  several  workmen  em- 
ployed by  him  his  acceptances,  in  payment  of  the  wages 
due  tp  them,  which  acceptances  were  often  dishonoured ; 
and  that  checks  upon  his  bankers  for  payment  of  wages 
were  also  frequently  refused  payment ;  that  during  the 
year  1813  there  were  twenty-two  bailable  actions  against 
him  for  the  recovery  of  debts  amounting  to  about  2,230/., 
and  that  the  separate  amount  of  nine  of  the  smd  actions 
were  under  50/. ;  that  in  January  1814  there  were  about 
seventy  actions  at  law  against  the  bankrupt,  for  the  re- 
covery of  debts  chiefly  upon  dishonoured  acceptances,  to 
the  amount  of  11,000/. ;  that  twenty-nine  of  the  actions 
were  for  debts  not  exceeding  50/.,  and  that  the  plainti£ 
were  delayed  in  nearly  the  whole  of  the  actions  by 
dilatory  pleadings  and  defences  for  time.  The  affidavits 
further  stated,  that  the  bankrupt's  wife  had,  for  many 
years  before  her  marriage,  lived  with  the  bankrupt,  and 
had  a  child  by  him. 

On  the  part  of  the  assignees  it  was  contended,  that 
the  settlement  was  a  fraud ;  that  a  conveyance,  although 
made  for  a  valuable  consideration,  might  be  fraudulent, 
if  made  to  defeat  creditors :  that  this  was  obvious,  by 
considering  that,  unless  this  was  law,  a  trader  might, 

(a)  This  case,  from  the  frequent  occurrence  of  analogous  ques- 
tions, b  inserted. 
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with  intent  to  defeat  his  creditors,  convert  the  whole  of        1816. 
his  tangible  property  into  money,  and  quit  the  kingdom^         — — - 
or  he  might  marry  an  abandoned  woman,  for  the  sole       Mayob. 
purpose  of  settling  his  creditor's  property  upon  her,  and 
then  setting  them  at  defiance.     In  Dewer  v.  BaynUmj 
6  Eastj  267,  the  Court  said,  ^*  A  conveyance,  though 
made  for  a  valuably  consideration,  may  be  fraudulent  in 
law  if  made  to  defeat  creditors :  the  value  of  the  pro- 
perty withdrawn,  and  the  tangibility  of  the  substitute, 
are  important  considerations." 

For  the  petitioners  it  was  contended,  that  a  setdement, 
in  consideration  of  marriage,  could  never  be  fradulent ; 
and  Campion  v.  Cation^  17  Ves.  263,  was  cited. 

In  reply,  it  was  stated  for  the  assignees  that,  both  from 
the  arguments  and  decree  in  Campion  v.  Cattony  it  was 
dear  that  such  a  setdement  might,  in  some  cases  be 
fraudulent  and  void  against  creditcnrs ;  and  that  the  case 
then  before  the  Court  was  a  strong  case  of  fraud :  —  the 
counsel  in  support  of  the  settlement  in  Campion  v.  Cotton 
admitted  this  principle.  They  say,  ^  there  is  no  decision 
to  be  found,  in  which  a  settlement,  previous  to,  and  in 
contemplation  of  marriage,  has  been  considered  as  frau- 
dulent against  creditors.  That  a  case  strong  enough 
for  that  purpose  might  exist  cannot  be  denied ;  as  if  the 
wife  was  clearly  a  party ;  and  the  marriage  a  more  secure 
mode  of  defrauding  the  creditors :  but  no  such  decision 
has  been  yet  made.  The  wife  must  be  clearly  proved  to 
have  had  knowledge  that  a  fraud  upon  creditors  was  in- 
tended. In  a  late  case,  ex  parte  Rutherford^  the  bank- 
rupt had  married  his  servant ;  executing  a  setdement, 
as  if  he  possessed  considerable  property,  covenanting 
that  he  would  transfer  stock  to  her  for  her  life,  with  the 
absolute  power  of  disposition  afterwards.  Upon  her 
petition  to  prove  the  value  of  the  stock  under  the  commis- 
sion, it  appeared  that  she  was  told  before  the  marriage 
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1816.        that  he  had  no  property  to  settle;  and  it  was  contended 

"~"^        that  the  transaction  was  a  fraud  upon  the  creditors:  butthe 
Ex  parte 
Matob.       Ixird  Chancellor  held  it  a  good  debt,  which  she  must  be 

permitted  to  prove ;  and  it  stood  over  merely  to  inquire 

when  the  demand  was  made,  with  the  view  to  ascertain 

that  the  debt  accrued  before  the  bankruptcy.  {Ex  parte 

MarCy  8  Ves.  SS5.)     The  Lord  Chancellor  certainly  did 

not  go  the  length  of  stating,  that  a  settlement  even  upon 

marriage  might  not  be  fraudulent :  but  that  case  is  an 

authorit|r  that  the  wife  must  be  clearly  proved  a  party  to 

the  fraud,  which  in  this  instance  is  denied^  and  not 

proved.** 

Sir  T.  Pbanmery  in  pronouncing  his  judgment,  said, 
<<  I  do  not  think  it  can  be  inferred  from  the  evidence, 
that  she  knew  he  was  in  such  circumstances  as  to 
make  his  bounty  to  her  a  fraud  upon  any  one.  While 
it  was  mere  bounty,  she  could  not  indeed  have  com- 
pelled him  to  complete  her  title  by  conveyance;  but 
from  the  moment  the  consideration  of  marriage  inter- 
voied,  it  became  matter  of  obligation  upon  him  to  give 
her  all  the  title  he  himself  had ;  and  there  is  no  fmxjf 
of  any  such  fraud  in  her  as  can  prevent  her  recdving 
the  benefit  of  that  obligation.  There  is  no  ground, 
therefore,  upon  which  the  creditors  can  avoid  the  settle- 
ment, in  the  whole  or  any  part'* 

An  issue  was  directed  in  this  petition  to  try  whether 
the  settlement  made  by  Maj/or  was  fraudulent:  and  it 
was  found  to  be  fraudulent. 

Mr.  Maniagu  for  the  assignee. 

Mr.  Tredove  for  respondent. 
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The  following  is  the  order  in  ex  parte  SUMNER, 

OMste^  259. 

Vice-Chancellor  :  —  Now,  upon  hearing  the  said 
petition  read,  and  what  was  alleged  by  Sir  Charles 
fVethereU  Knight,  Mr.  Moniaguj  and  Mr.  WheaUeyj  of 
counsel  for  the  said  petitioner ;  by  Mr.  Pepys  and  Mr. 
GarraUj  of  counsel  for  Thomas  Greer  and  others,  joint 
creditors  of  the  said  bankrupt ;  by  Mr.  Bose,  of  counsel 
for  ,  and  by  Mr.  Kmghi,  of  counsel  for  the  assig- 

nee of  the  estate  of  the  said  bankrupts,  and  declaring  in- 
terest is  not  payable  out  of  the  surplus  of  the  estate  of  the 
said  bankrupts,  upon  the  debts  of  the  several  creditors 
proved  under  the  said  commission,  other  than  upon  such 
of  the  said  debts  as  before  the  passing  of  the  saic^  act  of 
the  6th  of  the  late  King  were  entitled  to  carry  interest :  I 
do  order  that  it  be  referred  to  the  commissioners,  &c.  to 
ascertain  and  certify  what  sum  of  n«,ney,  in  addition  to 
the  fimds  in  the  hands  of  the  said  assignee  belonging  to 
the  estate  of  the  said  bankrupts,  will  be  sufficient  to  make 
a  final  dividend  of  20$.  in  the  pound  upon  the  residue 
of  the  debts  proved  under  the  commission,  amounting  to 
the  sum  of  21,0272.  Ss.  4c{.,  together  with  interest  upon 
such  of  the  said  debts  as  by  law  carry  interest,  having 
regard  to  the  direction  before  mentioned.  And  for  the 
purpose  aforesaid,  &c. 
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Ex  parte  DAVIS.  —  In  the  matter  of 
WENTWORTH. 

1  HIS  was  an  ^peal  from  the  decision  of  His  Honor 
the  Vice-Chancellor,  reported  cade  121. 

As  there  were  two  petitions  [ex  parte  Davis  and  ex 
parte  Tindal)  in  the  paper  upon  sec.  56  (a),  relating  to 
contingent  debts ;  and  as  there  had  been  a  conflict  of 
opinion  between  His  Honor  the  Vice-Chancellor  and 
Lord  Lyndhurst^  with  respect  to  the  construction  of  this 
section ;  the  Lord  Chancellor  was  pleased  to  say,  that, 
for  the  purpose  of  settling  this  question  speedily,  and 
without  expense  to  the  parties,  he  would  request  the 
attendance  of  the  Lord  Chief  Justice  Tindal  and  of 
Mr.  Justice  lAttledaky  who  were  in  London :  before 
whom  and  the  Lord  Chancellor  the  case  was  this  day 
argued. 


A^f^/  jtf  ^ 


L.C. 

Lord  C.  J. 
TifidaL 
Mr.J. 

LiMedak. 

Ling.  Inn, 

Aug.  27, 
1831. 

Where  the  con- 
tingency de- 
pends upon  the 
separation  of 
husband  and 
wife,  and  of  a 
widow*!  not 
marrying,  it  is 
not  within 
section  56. 


(a)  See  ante,  122, where  the  section  is  inserted. 

Vol.  I.  X 
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1831.  Mr.  Hose  for  the  petition  :  — 

The  settlement,  upon  which  the  question  arises,  was 

Davis.  made  on  the  marriage  of  James  Rishworth  and  Emma 
In  the  matter  Holdsworth  ;  and  by  an  indenture  dated  the  9th  of 
Wkntworth.    September  1820,  and  made  between  Thomas  Rxshworth 

and  Sarah  his  wife  of  the  first  part,  James  Biskwartk 
(the  son)  of  the  second  part,  Emma  Holdsworth  of  the 
third    part,    and    Godfrey   Wentworth  and   Johii   Went' 
worth   of   the    fourth   part,    the    said    Thomas    Rish- 
worth  covenanted   with   the    said    Godfrey    fVeniworth 
and  John   Wentworth^    that    he    and    his  wife  Sarah 
would  surrender  to  the  Lord  of  the  Manor  of  Wake- 
field a   messuage,    farm,   garden,    and    appurtenances, 
togetlier  with  certain  lands  therein  mentioned,  unto  and 
to  the  use  of  the   said  Godfrey  Wentworth  and  John 
fVentworthf   their   heirs   and  assigns   for  ever,  in  trust 
and  to  the  intent   that  the  said    Thomas    Wentworth^ 
his  heirs  and  assigns,  should  take  the  rents,  issues,  and 
profits   thereof,  until  the  said  marriage  should  be  so- 
lemnized ;  and  immediately  thereafter,  upon  trust  that 
the  said  James  Rishworth  should  receive  during  his  life 
(or  until  he  should  be  declared  a  bankrupt)  an  annuity 
of  100/.,  to  be  issuing  out  of  and  charged  upen  the  said 
messuage,  land,  hereditaments,  and  premises ;  and  after 
his  being  declared  a  bankrupt,  to  the  intent  that  the 
same  annuity  should  be  paid  to  the  said  Emma  Holds' 
worth  for  her  own  use,  notwithstanding  her  coverture,  in 
case  she  were  not  living  separate  and  apart  from  the 
said  James  Rishworth  ;    and   in   case  the  said  JSmaia 
should  not  be  then  living,  or  should  be  living  separate 
and  apart  from  the  said  James  Rishworth^  then  it  was 
thereby  declared  and  agreed   that   the  same   annuity 
should  no  longer  be  payable,  but  should  sink  into  the 
said  hereditaments  and  premises  so  thereby  covenanted 
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to  be  surrendered,  for  the  sole  use  and  benefit  of  the         1831. 

said  Thomas  Rishworth^  his  heirs  and  assigns  for  ever ;  — — 

and  after  the  decease  of  the  said  James  Rishtuorth^  upon        Davis. 

further  trust  that  the  said  Emma  Holdsworth  should,  in  '"  ^^®  matter 

of 

case  she  survived  the  said  Jam>es  RisAworthy  receive  W^ntwobth. 
during  her  life,  if  she  should  so  long  continue  the  un- 
married widow  of  the  said  James  Rishworthj  but  no 
longer,  one  annuity  of  100/.,  to  be  issuing  out  of  and 
charged  upon  all  the  said  messuages,  lands,  heredita- 
ments, and  premises  tberein-before  covenanted  to  be 
surrendered,  by  way  of  a  jointure  aud  in  lieu  of  dower, 
&c.,  by  equal  half-yearly  payments,  the  first  to  be  made 
within  six  calendar  months  of  the  decease  of  the  said 
James  Rishtcorth,  without  any  deduction  on  account  of 
taxes,  &c. ;  with  usual  powers  of  distress  and  entry  to 
the  said  James  Rishworth  and  Emmu  Holdsworth  if  the 
same  annuities  should  be .  in  arrear ;  and  further  trusts, 
to  raise  by  sale  or  mortgage  of  the  premises  2,000/.  for 
the  children  of  the  marriage. 

On  the  21st  day  of  December,  a  commission  issued 
against  Goclfrej/  Wentworth  and  others,  under  which  they 
were  declared  bankrupts ;  and  there  were,  at  the  time  of 
the  issuing  of  the  commission,  arrears  due  in  respect  of 
the  annuity,  payable  during  the  life  of  James  Rishworth^ 
to  the  amount  of  75/.  13^.  5d. 

Davis  applied  to  the  commissioners  to  set  a  value 
upon  the  annuity,  and  that  he  and  Charrington  might 
be  admitted  to  prove :  upon  such  application  evidence 
was  tendered  to  the  commissioners,  of  the  opinion  and 
affidavit  of  Mr.  Ansell^  the  actuary  of  the  Atlas,  and 
the  opinion  of  Mr.  Kirkpatricky  the  actuary  of  the  Law 
Life  Assurance,  as  to  the  value  of  the  said  annuity.  The 
comniissioners  declared,  after  adverting  to  the  contin- 
gencies upon   the  happening  of  which  the  annuities 

x2 
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1831.        would  be  defeated,  that,  in  their  opinion,  section  54  (a) 

applied  only  to  cases  where  a  pecuniary  consideration 

Davis.        had  been  given  ;  and  they  also  declared  their  opinion  to 

In  the  matter  jj^^   ^j^^^  ^j^g   contingent  events  of  the   bankruptcy  of 

Wentwobth.   James  Bishworth^  and  the  separation  of  himself  and 

wife,  were  the  subjects  of  pecuniary  computation,  and 
that  some  abatement  should  be  made  from  the  amount 
of  the  valuation  of  their  annuities. 

Such  are  the  facts  of  the  case :  and  it  is  submitted, 
that  the  general  enactment  in  section  54  is  not  to  be 
limited  by  the  mode  of  computation  in  the  concluding 
part  of  the  clause ;  which  was  inserted  from  the  case  of 
ex  parte  IVhiteheadf  1  Merivale,  129,  in  which  case  a 
question  arose  upon  the  mode  of  valuing  an  annuity 
granted  for  a  pecuniary  consideration ;  and  Lord  Ebkm 
said,  "  As  there  are  not  any  peculiar  circumstances  in 
this  case  to  affect  the  price,  as  it  is  altered  by  the  effluxion 
of  time,  and  only  by  the  effluxion  of  time,  I  ought  to 
presume  that  the  parties  acted  fairly  at  the  time  vihen 
the  contract  was  made,  and  that  the  value  of  the  annuity 
is  the  original  price  given,  with  the  variation  occasioned 
by  the  lapse  of  time  since  the  grant."  But  these  words 
of  regulation  as  to  one  species  of  annuity  cannot,  by 
any  rule  of  construction,  limit  the  operation  of  the 
general  words  used  in  the  preceding  part  of  the  clause. 


(a)  "  That  any  annuity  creditor  gard  being  had  to  the  original 

of  any  bankrupt,  by  whatever  price  given  for  the  said  annuity, 

assurance  the  same  be  secured,  deducting  therefrom  such  dhni- 

and  whether  there  were  or  not  nution  in  the  value  of  the  an- 

nny  arrears  of  such  annuity  due  nuity  as  shall  have  been  caused 

at  the  bankruptcy,  shall  be  en-  by  the  lapse  of  time  since  the 

titled  to  prove  for  the  value  of  grant  thereof  to  the  date  of  the 

such  annuity;  which  value  the  commission." 
commissioners  shall  ascertain,  re- 


CASES  IN  BANKRUPTCY.  301 

The    commissioners,'  therefore,    have    erred   in   not        1831. 

having  estimated  the  annuity  according  to  the  directions         

of  the  statute.  ^g^^  ^^,^f 

^/  '     ,   vA  In  the  matlcr 

T.>r        T,  W  *  ■    •■  of 

Mr.  Pepys  caiUra :  —  \> .         7  Went wobth. 

The  annmty  section  does  not  ap^ryTas  it  relates  only 
to  pecuniary  annuities ;  and,  therefore,  if  the  debt  is 
provable,  it  must  be  by  section  56,  relating  to  contingent 
debts ;  but,  whether  the  application  is  made  under  sec- 
tion 54  or  section  56,  the  answer  is  the  same :  the  com- 
missioners cannot  make  the  calculation ;  and  it  cannot 
be  supposed  that  the  legislature  intended  the  Court  to 
estimate  the  probability  of  the  husband  and  wife  being 
separated,  or  the  widow's  remaining  unmarried.  It  is, 
therefore,  impossible  to  be  calculated,  and,  as  Ux  nemU 
nem  cogit  ad  impossibilia^  it  is  not  within  the  intent  of 
the  statute. 

The  impossibility  of  this  appears  from  the  afBdaviis 
respecting  tlie  opinions  of  the  actuaries. 

The  opinion  of  Mr.  Kirkpatrick  on  the  value  of  the 
annuities  is  as  follows :  ^'  I  understand,  from  the  case, 
that  Mr.  Tlwmas  Rishworth  granted  an  annuity  for 
100/.  to  be  received  by  his  son,  Mr.  James  Rishworth^ 
for  life ;  and  afterwards  to  be  received  by  the  widow  of 
Mr.  James  Rishtoorth  during  her  survivorship,  under 
the  following  limitations;  viz.  if  Mr.  James  Rishworth 
became  banki'upt,  the  annuity  was  to  be  received  by 
Mrs.  James  Rishworth  so  long  as  she  continued  to  live 
with  her  husband,  and,  after  her  husband's  death,  during 
her  survivorship,  so  long  as  she  continued  to  remain  his 
widow.  From  this  it  appears  clear,  that  the  annuity, 
when  granted,  was  considered  payable  during  the  joint 
lives  of  Mr.  and  Mrs.  James  Rishworth,  and  during  tlie 
life  of  the  survivor  of  them,  unless  Mrs.  Rishworth 
should  separate  from  her  present  husband,   or  many 

x3 
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1831.        dgain  after  his  death;  and  on  neither  of  those  contin- 

"        gencies  can  I  form  the  most  remote  opinion,  nor  ought 

Davis.        they,  on  the  chance  of  Mr.  James  Rishuxnih  becoming 

In  the  matter  bankrupt,  to  enter  into  consideration,  in  forming  the 

Wentwobtu.    calculation,  because  I  have  no  data  whatever  on  which 

I  can  proceed.  The  question,  I  think,  resolves  itself  to 
tliis :  to  the  value  of  Mr.  James  RishtoortKs  interest  in 
the  annuity^  and  to  Mrs.  James  Mishtuorth's  survivorship 
interest.  At  the  time  Mr.  Thomas  Rishworth  became 
bankrupt,  in  1825,  Mr.  James  Rishtvorth  was  then  aged 
twenty-seven,  arid  Mrs.  James  Rishtvotth  twenty-three; 
and  the  present  value  of  an  annuity  of  100/.  to  be 
received  during  the  life  of  a  party  aged  twenty-seven  I 
estimate  at  1,732/. ;  and  the  present  value  of  the  like 
annuity,  to  be  received  during  the  survivorship  of  one 
aged  twenty*  three,  after  the  death  of  another  aged 
twenty-seven,  I  estimate  at  319/. 

"  George  Kirkpatrick^ 
"  Law  Life  Assurance  OflBce.*' 

.  And  the  opinion  of  Mr.  AnseU  is  as  follows :  "  The 
value  of  Mr.  James  Rishtvorth's  interest  in  the  annuity^ 
on  the  25tli  of  December  1825,  I  consider  to  have  been 
worth  1,715/.  Ss.;  and  the  value  of  Mrs.  Rishwortk's 
reversionary  life  interest  on  the  same  day,  828/. — say 
2,043/.  10^.;  provided  Mr.  James  Rishworth  lutd  died  or 
liad  become  bankrupt  before  his  father's  bankruptcy, 
Mrs*  Rishworth's  life  interest  would,  on  the  21st  De- 
cember 1825,  have  been  worth  1,795/.  2s. — say  1^795/.  2s. 
The  foregoing  values  suppose  money  to  be  improvable 
at  an  interest  of  four  per  cent,  per  annum ;  and 
Mr.  James  Rishworth's  age  has  been  taken  at  twenty- 
eight,  Mrs.  Rishworth's  at  twenty-one.  It  is  proper  to 
remark^  that  no  reference  has  been  had  to  the  oontin* 
gencies  of  Mr.  Rishicvrth's  becoming  a  bankrupt,  of 
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Mrs.  Rishworth's  separating  from  him,  or  of  her  mar-        1831. 
ryiilg  after  his  death ;  because  I  am  not  aware  that  data  -      — 
exist  from  which  to  compute  the  value  of  such  risks.        Davis!  ^ 
It  will,  however,  be  observed,  that  the  occurrence  of  no  I"  ^^^  matter 
one  event  would  void  the  annuity.     Mr.  James  Risk-   W£)(tworth. 
worth's  bankruptcy  would  not  do  so,  without  his  wife's 
death  or  separation  from  him;  nor  would  her  separation 
from  him,  unless  he  died  er    became   bankrupt;  nor 
would  she  be  in  a  situation  to  marry  a  second  time, 
except  he  had  previously  died ;  and,  under  all  the  cir- 
cumstances  of  the   case,    I  apprehend   that   a  person 
placed  in  the  situation  of  an  arbitrator  between  parties 
of  the  estate  in  question,  although  he  might  think  it 
desirable  to  be  the  payer  of  an  annuity  with,  rather  than 
without,  the  contingencies  specified,  would  not  feel  justi- 
fied in  affixing  a  money  value  to  them,  or  in  making 
any  deduction  from  the  claim  on  their  account. 

"  Chas.  AmelW 

The  Lord  Chancellor,  Lord  Chief  Justice^  and 
Mr.  Justice  Littledale  expressed  their  clear  opinion, 
that  the  case  was  not  within  the  statute,  which  con- 
templated the  proof  only  of  such  contingencies  as  are 
capable  of  valuation,  which  this  was  not;  and  the 
Lord  Chancellor  said,  that  in  the  case  of  Warner 
and  Bat/nesj  Amb.  589,  to  which  tlie  Vice-Chancellor 
had  referred,  Lord  Hardwicke  had  not  made  a  single 
observation  applicable  to  difficulty  of  computation. 

The  decision  of  his  Honour  was  reversed. 
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JldersoTij  J.      I"  *®  matter  of  JOHN  GOODWIN,  a  bankrupt- 

PaitJlmj  3.  Matilda  GOODWIN,  the  daughter  of  the  bank- 
Jan.  1832.  rupt,  was,  on  the  15th  of  December  1831,  committed  by 
The  examina-     the  Commissioners  in  a  country  commission  at  Stafford, 

tionofathird  i  .  i    i     j  .  i  .         i         n    y 

peraon  by  com-   which  had  issued  agamst  her  father. 

missionera  i«  rpj^^  commitment  stated  her  examination  before  the 

not  evidence  for 

the  formation     commissioners,  and  proceeded  as  follows :  — 

of  their  judg-  i#.ii.         i  ..  I'lo  » 

raent,  but  "  Attend  to  the  foUowmg  depositions  taken  before  us. 

to^enJblethem        The  depositions  of  two  witnesses  were  then  read  to 
to  interrogate     her,  and,  having  been  read,  the  commissioners  proceeded  ■ 

he  witness. 

^2  ^y^       /     ^  follows : 

^  nt/T/i/^/h'  «  Q.  Having  heard  the  depositions  read,  do  you  still 
'^-eck  0  9^  //Y^.  abide  by  the  answers  you  have  already  given,  or  do  you 
-  ^  wish  to  correct  them  ? 

"^Z  *^  A.  I  abide  by  the  answers  I  have  already  given,  nor 

do  I  wish  to  correct  them." 

The  commitment  then  concluded  in  the  usual  form. 
Upon  this  commitment  Mr.  Montagu  applied,  in  vaca- 
tion time,  to  Mr.  Justice  Bosanquet^  for  a  rule  to  shew 
cause  why  a  writ  of  habeas  corpus  should  not  issue,  and 
why  the  attendance  of  the  prisoner  should  not  upon  the 
hearing  be  dispensed  with,  on  account  of  the  distance  of 
the  prisoner  from  London,  and  her  inability  to  defray 
the  expences  of  the  journey.  It  was  ordered  that  the 
attendance  should  be  dispensed  with ;  and  the  case  came 
on  to  be  argued  before  Mr.  Justice  PaUeson  and  Mr.  Jus- 
tice Alderson  in  the  absence  of  Mr.  Justice  BosanqueL 

Mr.  Montagu  for  the  prisoner :  — 

The  questions  are  two;  1st,  Whether  the  answers, 
without  reference  to  the  examination  of  third  persons, 
are  satisfactory  ?  and,  2d]y,  Whether,  if  unsatisfactoiy 
with  respect  to  the  examination  of  third  persons,  the 
commitment  is  legal  ? 
13 
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As  to  the  first  question^  whether  the  aoswers^  without  1832. 

Teference  to  the  examination  of  third  persons,  are  satis-        

factory,  no  doubt  can  be  entertained.  °  the^  matter 


Goodwin. 


To  this  the  judges  assented,  and  said  that,  ^^  although 
satisfactory,  without  reference  to  the  examinations  of 
Sarjeant  and  Caroline  Goodwin^  they  were,  reference 
being  had  to  such  examinations,  unsatisfactCHy.  The 
validity  of  the  commitment,  therefore^  depended  entirely 
upon  the  question.  Whether  a  commitment  upon  the 
examination  of  third  persons  was  legal  T* 

Mr.  Montagu :  —  The  validity  of  the  commitment  de- 
pends upon  section  34  of  6  Geo.  4,  (a)  which  has  always 
been  construed  strictly.  In  ex  parte  Vogd^  2  B.^  A. 
224,  Abbots  C.J.  says,  <<  The  Court  the  wore  readily 
granted  the  writ^  because  this  power  of  commissioners  cf 
bankrupts  is  an  extraorditkirp  one,  and  ought  to  be  care^ 
fully  watched''  In  ex  parte  Isaac,  Mont.  ^  Mac,  27, 
Mr.  Baron  Hullock  says,  ^<  It  is  important  to  refer  to 
the  act  of  parliament  that  confers  on  the  commissioners 
the  authority  under  which  they  act  They  have  un- 
questionably a  power  to  enforce  the  production  of  docvr 
ments  relating  to  the  sulffect  of  their  legitimate  inquiries. 
It  is,  however,  to  be  kept  in  view^that  theirs  is  adelegated 
power,  and  must  be  strictly  construed  according  to  the 
authority  given  J'  And  Mr.  Baron  ^ati^Aan  says,  <<  But 
it  is  unquestionably  a  power  to  be  exercised  with  caution, 
and  to  be  looked  at  with  jealousy;  as  a  bare  authority, 
it  must  be  strictly  pursued*'^  With  this  construction 
the  practice  has  conformed,  and  during  the  century 
in  which  this  power  has  existed  there  has  never  before 
been  an  attempt  to  commit  upon  such  testimony.     In 

{a)  See  postea,  308. 
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1832.        Crowley's  case^   Buck,   270,   and   2  Swanstxm,   1,  the 
question  incidentally  arose.     It  was  said  in  ailment 
of  by  Sir  Samuel  BomiUy  and  Mr.  CuUen,  "  The  com- 

GooDwiM.      missioners  have  only  authority  to  commit  the  bankrupt 
in  case  he  shall  refuse  to  answer  to  their  satisfaction 
all  lawful  questions  put  to  him,  or  shall  refuse  to  sign 
his  examination ;  but  it  appears  upon  the  face  of  this 
warrant  that  the  bankrupt  was  committed  on  the  evi- 
dence of  the  messenger,  and  not  because  he  refused  to 
answer  to  the  satisfaction  of  the  commissioners.     The 
satisfaction  mentioned  in  the  statute  is  limited  to  answers 
given  by  the  bankrupt  to  questions  put  by  the  commis- 
sioners.    If  they  are  dissatisfied  with  his  answers  they 
may  commit  him,  but  then  that  dissatisfaction  must  alto- 
gether arise  from  the  answers  of  the  bankrupt  himself, 
and  not  &om  the  influence  of  evidence  which  they  have 
received  aliunde.     If  the  commissioners   examine  third 
persons^  and  contrast  their  testimony  with  the  answers 
of  the  bankrupt,  although  upon  the  balance  of  the  evi- 
dence they  may  feel  assured  that  the  bankrupt  is  not 
speaking  the  truth,  yet>  as  tlieir  dissatisfaction  with  the 
bankrupt  is  caused  by  the  admission  of  extrinsic  evi- 
dence, they  have  not  the  power  to  commit  him.     But 
admitting,  for  the  purposes  of  this  argument,  that  they 
have  such  power,  then  according  to  the  statute  the  depo- 
sition of  the  messenger  ought  to  have  been  embodied  in 
the  warrant  of  commitment;  or  otherwise,  how  is  his 
Lordship  to  determine   whether  the  anwers  are  satis- 
factory or  not  ?     If  the  messenger's  deposition  had  been 
set  forth  in  the  warrant,  it  might  have  appeared  that  the 
commissioners  had  suffered  it  to  have  undue  influence 
Vith  them,  and  that  the  answers  of  the  bankrupt  were 
satisfactory."  Upon  which  Lord  Eldon  says,  ^^  As  it  is  not 
necessary  for  the  determination  of  thb  case,  in  the  view 
I  take  of  it,  I  shall  leave  the  point  raised  by  Mr.  CuUefh 
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Viz.  whether  commissioners  ought  to  look  for  extrinsic        1832. 

information  in  their  examination  of  tlie  bankrupt,  as  I  find        , 

,  -         In  the  matter 

it,  untouched.  In  this  case  the  commissioners  have  done  of 

so ;  but  it  does  not  appear  that  the  deposition  was  ever      Goodwin. 
read  to  the  bankrupt,  nor  does  it  appear  what  the  depo- 
sition was,  otherwise  than  as  it  is  stated  in  the  question 
put  by  the  commissioners."     And  in  the  report  of  the 
same  case  in  2  Swanston^  79,  the  Chancellor  expressly 
says,  <^  I  desire  to  be  understood  as  not  expressing  any 
opinion,  whether  commissioners  are  at  liberty  to  obtain 
satisfaction  on  the  subject  of  the  examination  by  appli- 
cation to  any  other  person  than  the  bankrupt.    Mr.  Ctd^ 
len  argues  that  they  are  not  entitled  to  resort  to  evidence 
aliunde^  for  the  purpose  of  deciding  whether  the  bank- 
rupt's answer  is  satisfactory  or  not.    I  leave  that  question 
where  it  is ;  biit  the  commissioners  here  have  acted  on 
the  evidence  of  the  messenger;  and  then  the  question 
arises.  Have  they  so  stated  the  evidence  on  the  warrant, 
that  the  Court  can  have  the  same  means,  if  they  are  due 
means,  as  the  commissioners  had  of  deciding  whether 
the  answer  is  satisfactory  ?     It  does  not  appear  on  these 
proceedings  that  the  deposition  of  the  messenger  was 
made  in  the  presence  of  the  bankrupt,  or  read  to  him, 
or  that  he  had  any  other  information  concerning  it  than 
the  terms  of  the  question." 

Such  is  the  rule  with  respect  to  the  construction  of  the 
act;  but  there  are  not  any  words  in  the  statute  from 
which  it  can  be  inferred,  that  power  was  given  to  commit 
upon  the  evidence  of  third  persons.  The  words  are, 
^*  Upon  the  appearance  of  any  person  so  summoned,  it 
shall  be  lawful  for  them  to  examine  every  such  person 
upon  oath,  and  to  reduce  into  writing  the  answers  of 
every  such  person,  and  if  any  such  person  shall  not  fully 
answer,  to  the  satisfaction  of  the  said  commissioners,  any 
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163S.        such  lawful  questions,  it  shall  be  lawful  to  coinmit  him, 

&c.  (a) 

In  the  matter 

of  The  progress  of  the  exercise  of  authority  by  commis- 

Uqoowin.  siQners  in  tliese  cases  will  shew  the  error  of  this  suppo- 
sition, that  the  commissioners  are  to  decide  as  jurymen 
upon  the  conflicting  evidence  of  different  witnesses ;  for 
originally  the  commissioners  were  bound  to  consider  the 

(a)  The  words  of  section  54  Examioation    bo    reduced    ioto 
are  as  follows :  — "  And   be    it  writing  as  aforesaid  (not  baviDg 
enacted,  That  upon  the  appear-  any  lawful  objection  allowed  by 
ance  of  any  person  so  summoned  the  said  commissioners),  or  shall 
or  brought  before  the  commis-  not  produce  any  books,  papers, 
sioners  as  aforesaid,  or  if  any  deeds,  and  writings,  and  other 
person  be  present  at  any  meeting  documents   in   his    custody  or 
of  the  commissioners,  it  shall  be  power  relating  to  any  of   the 
lawful  for  them  to  examine  every  matters    aforesaid,    which   such 
such  person  upon  oath,  either  by  person  was  required  by  the  corn- 
word  of  mouth,  or  by  interro-  missioners  to  produce,  and  to  the 
gatories  in  writing,   concerning  production  of  which  he  shall  not 
the  person,  trade,  dealings,  or  state  any  objection  allowed  by 
estate  of  such  bankrupt,  or  con-  the  said  commissioners,  it  shall 
ceming  any  act  or  acts  of  bank-  be  lawful  for  them,  by  warraoc 
ruptcy  by  such  bankrupt  commit-  under  their  hands  and  seals,  to 
ted,  and  to  reduce  into  writing  commit  him  to  such   prison  as 
the  answers  of  every  such  person,  they  shall   think  (it,    there   to 
and  such  answers  so  reduced  into  remain   without    bail,   until  be 
writing  the  party  examined    is  shall  submit  himself  to  them  to 
hereby  required  to  sign  and  sub-  be  sworn,  and  full  answers  make 
scribe ;   and  if  any  such  person  to  the  satisfaction,  to  all  such 
shall  refuse  to  be  sworn,  or  shall  lawful  questions  as  shall  be  put 
refuse  to  answer  any  lawful  ques-  to  him,  and  sign  and  subscribe 
tions  put  to  him  by  the  said  com-  such  examination,  and  produce 
missioners  touching  any  of  the  such  books,  papers,  deeds,  writ- 
matters  aforesaid,  or   shall   not  ings,  and    other  documents  as 
fully  answer  to  the  satisfaction  aforesaid  in  his  custody  or  power, 
of  the   said  commissioners   any  to  the  production  of  which  no 
such  lawful  questions,  or  shall  such  objection  as  aforesaid  has 
refuse  to  sign  and  subscribe  his  been  allowed." 
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answers  satisfactory,  as  was  thus  stated  by  Lord  Ekion        lS35h 

in  Norri^s  case,  2  Ja.  §•  W.  438.     The  law  on  this  mfr*        

Jeci  was  originally  thisy  that  if  a  man  said  yes  or  no,  his  ^f 

ajiswer  must  be  taken  to  be  satisfactory  whether  you  be-  Gooowik. 
lieve  him  or  not;  but  since  the  alteration  which  has  taken 
place  in  the  law,  the  Court  has  to  consider  whether  the 
answer  is  satisfactory  or  not;  and  the  rule  now  isj  that 
if  the  answer  is  not  to  the  satisfaction  of  the  Court  he  is 
remanded;  if  it  is,  he  is  discharged:  a  rule  by  which 
personal  liberty  stands  in  a  very  insecure  situation ;  for 
it  has  happened,  that  where  the  Court  of  King's  Bench 
thought  the  answer  was  quite  satisfactory,  the  Court  of 
Common  Pleas  thought  it  quite  unsatisfactory. 

This  was  the  state  of  the  law  from  the  year  1730  to 
the  year  1T94,  when  it  was  rectified  in  ex  parte  Nolan, 
6  Term  Rep.  120.  In  this  case  it  was  contended  in 
argument,  that  if  the  bankrupt  swore  positively  to  the 
fact  commissioners  were  bound  to  consider  his  answers 
satisfactory ;  and  if  doubt  were  entertained  with  respect 
to  it,  it  ought  not  to  be  thus  decided  without  a  trial, 
by  confining  the  prisoner  for  life.  But  the  Court, 
taking  for  granted  that  no  testimony  of  a  third  perisoh 
could  be  received,  adjudged  that  the  commitment  was 
good,  because  the  account  given  by  the  bankrupt  was 
incredible,  {a) 

(a)  This  case  is  of  snch  im-  bankrupt?-^!  bdiere  daughtipr; 

portance,  and  of  such  very  fre-  the  only  daughter, 

qoent  occurrence^nd  upoti  which  Has  your  father's  house  always 

there  has  been  such  a  conflict  been  your  home,  and  up  to  what 

in  practice,  that  it  is  thooght  time? — It  has  always  been  my 

right  to  subjoin  the  whole  of  home  up  to  the  time  the  bttilifls 

the  examinations  and  commit-  entered, 

ment.  Was  you  at  home  when  the 

messenger  entered  on  Friday  the 

Examination  of  M.  Goodwin.  25th  day  of  November  ?— I  was 

What  relation  are  you  of  the    at  home  on  that  Friday  morning. 
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1832.  That  commissioners  are  entitled  to  examine  a  third 

'         person  is  indisputable,  because  they  are  entided  to  exa- 
In  the  matter  ''  '^  ^ 

of  

Goodwin. 

Was   you   at  home  the  day  upstairs,  and  was  not  that  room 

before? — I  was.  furnished  at  some    time   when 
When  did  you  leave  the  house  ?  your  father  lived  at  that  house  ? 
—As  soon  as  the  bailiff  entered.  *-It  was  furnished,  but  the  fur- 
Have  you  been  in  the  house  niture  was  not  always  in  that 
since,  and  when  last? — I  have  room;    but    the   furniture   was 
been  in  the  house  since  several  taken  out  of  the  parlour  and  pot 
times,  and  the  last  time  on  Mon-  in  that  room  when  it  was  wanted, 
day  last.  Is  that  furniture,  which  you 
Having  been  in  the  house  on  say  was  taken  out  of  the  parlour 
Monday  last,  have  you  a  know-  and    occasionally   put    in    the 
ledge  of  the  fiirniture  then  in  it?  sitting-room,  now  in  the  house; 
^I  was  only  in  the  kitchen  and  if  not,  was  it  there  when  the 
parlour.  messenger  entered? — ^It  is  not 
State  what  furniture  was  in  all  there  now,  nor  was  it  there 
the  house  when  you  left  it,  to  when  the  messenger  entered, 
the  best  of  your  knowledge  and        What  furniture  was  that  which 
recollection  ? — I  cannot  state  all ;  you  say  is  not  there  now  ? — The 
I  can  state  a  few.  glass  is   not  there ;   also  some 
Do  you  wish  to  refresh  your  chairs;  there  might  be  five  or 
memory  by  now  going  to  the  six;  also  a  table;  also  a  small 
house  and  looking  it  over? — I  square  table.    I  do  not  know  of 
will  go  and  look  at  it.  any  thing  else. 

Having  seen  the  house  and  fur-  What  has  become  of  the  ar- 
niture  therein,  is  there  the  same  tides  last  mentioned,  and  when 
furniture  there  now  as  your  were  they  taken  from  your  fit- 
father  at  any  time  possessed  thet's  house? — That  I  cannot  say. 
whilst  residing  there? — ^To  the  When  did  you  see  them  last; 
best  of  my  knowledge  there  is,  state  the  time  to  the  best  of  your 
but  I  cannot  say  at  any  time.  knowledge  ? — I  cannot  state  the 

Is  there   the   same  furniture  time;  I  have  no  recollectioo. 
there  now  as  your  father  pos-        Was  not  the  glass  in  the  house 

sessed  and  had  in  that  house  at  the  day  or  a  few  days  before  the 

any  time  within  the  last  twelve  messenger  entered? — ^No»  it  was 

months  ? — ^There  is,  to  the  best  not. 

of  my  knowledge ;  there  might        When  did  you  last  see  it,  or 

be  others,  but  I  cannot  say.  about  when  ? — I  cannot  say;  i( 

Is   there  not  a  sitting-room  is  many  months  ago. 
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mine  any  person  who  can  give  information  respecting        1882. 

the  bankrupt's  estate ;  but  the  use  of  such  examination  ,     7        ^^ 
^  '  In  the  matter 


Was  there  not  a  mahogany  months  since  the  cover  was  cut 
table,  a  circular-end  table,  a  car-  up,  and  three  or  four  months 
pet,  some  stained  imitation  rose-  since  the  sofa  bottom  was  made 
wood  chairs  with  cane  bottoms,  into  a  bed. 
and  other  articles  of  furniture.  What  became  of  the  bed  made 
belonging  to  this  room,  besides  from  the  so&,  and  what  has  be- 
that  in  the  parlour? — ^Not  that  come  of  it,  and  when  did  you 
I  ever  knew  of;  if  there  was  in  last  see  it  ?*-!  do  not  know  what 
the  house,  it  was  unknown  to  has  become  of  it,  nor  when  I  last 
me.  saw  it. 

Was  there  not  a  carpet  put  For  what  purpose  was  the 
down  in  this  room,  and  which  cover  used  ? — I  cannot  say. 
belonged  to  it  ? — ^There  was  a  Were  or  were  not  the  parlour 
carpet  sometimes  used  in  this  and  sitting-room  both  furnished 
room,  and  which  belonged  to  at  one  and  the  same  time,  viz. 
the  best,  or  my  bedroom.  was  there  not  furniture  in  both 

Was  there  not  window-cur-  rooms  at  one  and  the  same 
tains  belonging  to  this  room  ? —  time? — No,  there  were  not,  that 
No,  there  was  not.  I  know  of. 

Was  there  not  a  piece  of  fur-  How  many  pair  of  bedsteads 
niture,  with  drawers  and  cup-  had  your  fether  at  any  time  in 
board  above,  in  this  room  ? — ^No,  that  house  upon  that  first  floor  ? 
there  was  not.  — He  had  three  pairs  on  the  first 

Was  there  not  a  wire  fender    floor, 
with  brass  top  in  thb  room,  or        Were  the  same  bedsteads  there 
in  the  house? — ^No,  there  was    which  had  usually  been   there 
not.  when  you  lefl  the  house  and  the 

Had  not  the  sofa  now  in  that  messenger  entered  ? — ^They  were 
room  a  loose  bottom  cushion  and  all  there  that  usually  were,  ex- 
a  cover  ? — It  had  a  loose  bottom,  cept  one  pair, 
which  was  made  into  a  bed.  I  Which  pair  do  you  except  ?— > 
never  saw  any  cushions ;  there  There  was  a  different  pur  in  the 
was  a  cover  once,  which  was  cut  best  bed-room, 
up  for  different  uses.  What  became  of  those  that 

When  was  the  loose  bottom  had  been  in  the  best  bed-room, 
made  into  a  bed,  and  when  was  and  when  did  you  last  see  them  ? 
the  sofa-cover  cut  up,  as  you  —I  cannot  say  what  became  of 
say  ?^t  may  be  eight  or  nine    them,  or  when  I  last  saw  them. 


of 
Goodwin. 
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1882.       is  not  as  evidence  for  the  formation  of  their  judgments, 
but  as  a  brief  to  enable  them  to  examine  the  person 


In  the  matter 
of 


GooDViK.         About  what  time  did  you  last  Where  are  the  bedsteada  you 

see  them? — Very  near  twelve  then  slept  upon? — They  are  now 

months  ago.  in  the  room  over  the  ihop. 

Where  did  the  bedsteads  and  Where  did  Caroline  Goodwin 

hangings  now  in  the  best   bed-  sleep;  and  did  she  sleep  with 

room  come  from,  and  in  what  you  when  you  slept  in  the  attic 

part  of  the  house  had  they  pre-  upon  the  bedsteads   you    have 

▼iously  been? — The   bedsteads  mentioned? — She  slept  in  the 

used    to   stand   in  my  father's  attic,  and  with  me^  when  I  slept 

room,  and  I  never  knew  the  hang-  in  the  attic,  upon  the  bedsteads 

ings  used  to  any  other  bedsteads,  now  in  the  new  room. 

Were  they  ever  used  to  a  bed  When  were  the  bedsteada  now 

in  the  attic  ? — No ;  they  never  in  the  new  room  brought  down 

were,  to  my  knowledge.  out  of  the  attic  and  put  there; 

What  room  do  you  usually  and  was  it  before  or  after  Csro- 

sleep  in,  and  how  long  in  that  I'me  Goodwin  left? — ^They  were 

room  ? — I  slept  in  the  room  over  removed  there  a  long  time  ago ; 

the  parlour  for  the   last  twelve  it  might  be  before  Caroline  Good' 

months.  win  left,  for  aught  I  know. 

Did  you  sleep  in  that  room  What  bedsteads  were  in  the 

when    Caroline    Goodwin    lived  room  before?— None  that  I  kndw 

with  your  father,  and  upon  the  of. 

same  bedsteads  as  are  now  there.  Did  you  not  for  some  tine 

or  were  they  different  ? — I  slept  sleep  in  that  room  upon  four- 

in  that  room  sometimes  when  post  bedsteads  with  white  fumt- 

Caroline    Goodwin    lived    there,  ture  ? — No,  I  did  not. 

but  not  on  the  same  bedsteads  Was  there  a  painted  cheat  of 

as  are  there  now.  drawers    and  a  bureau  in  this 

Having  slept  upon  the  bed-  room,  or  in  your  ftther's  roomf 

steads  that  were  previously  there,  — ^There  was  an  oak   chest  of 

you  are  again  asked  what  became  drawers  in  the  new  room,  bat 

thereof,  and  when  about  they  no  bureau,  and  a  painted  ebeit 

were  removed  ? — ^I  cannot   tell  of  drawers  in  my  father's  rooa. 

what  became  of  them,  or  when  What  have  become  of  the  dicst 

about  they  were  removed.  of  drawers  which  stood  in  the 

Previous  to  your  sleeping  in  new  room,  and  the  painted  ones 

that  room,  where  did  you  sleep  ?  you  have  mentioned,  and  when 

— I  slept  in  the  attic.  did  you  last  see  them  ? — I  do 
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whom  they  suspect     This  is  explained  in  an  analogous        183!^. 


case  ex  parte  Campbell,  2  Hose,  51,  where  an  attempt 

■  I              II        -     ■    ■  I         I.I         III.          I                       p— ^M^  ,m^^^^                       — ^— ^^— — # 

not  know  what  has  become  of  What  a^e  are  you? — I  am 

them;   I   have  not  seen  them  turned  eighteen, 

for  many  months;   cannot  say  Of   what    persons    did    your 

when.  father's  family  consist? — Of  my 

.    Do  you  mean  to  say,  that  with  father,  my  mother,  my  brother 

the  exception  of  the  bedsteads  about  seven  years  of  age,   and 

taken  out  of  the  best  bed-room,  a  servant  girl,  and  myself. 

that  all  the  other  bedsteads  your  .   Were    not    your  father   and 

father  ever  had  in  that  house  are  mother  usually  absent  three  days 

now  there  ? — ^Yes,  they  are,  for  in  each  week  attending  markets? 

what  I  know.  — Within  the  last  twelve  months 

What  linen,  bed  or  table,  did  my  father  usually  went  alone ; 

your  father  possess  ?  — That  I  but  my  mother  has  been  with 

know  nothing  of.  him  during  that  time  sometimes; 

What  glasses,  ale  or  wine  or  and  before  the  last  twelve  months 

decanters,  did  your  father  pos-  my  mother  was  usually  in  the 

sess? — I  never  saw  but  two  or  habit  of  going  with  him. 

three  decanters,  and  a  few  glasses.  During  their  absence,  did  not 

We  once  possessed  half  a  dozen  the  entire  care  and  management 

wine  and  ale  glasses.  of  the  house  devolve  upon  you? 

How  many  feather-beds  had  — Yes. 
your  father  ? — ^I  never  saw  but  How  long  had  your  father  left 
three.  home  when   the  messenger  en- 
How  many  were  in  the  house  tered  ? — He  left  home  the  Wed- 
when  you  lefl  it? — I   do    not  nesday  but  one  before, 
know  whether  two  or  three.  Did  you  reside  in  the  house 
.   Had  not  your  father  a  clock  from  that  time  until  the  messen- 
in  the  house  place,  and  a  sofa  in  ger  entered  ? — Yes,  I  did. 
the  parlour? — Yes;   my  father  What  shoes  did  you  take  in 
bad  a  dock  and  a  small  sofa  in  from  the  workmen  after    your 
the  parlour.  father  left  ? — ^Two  pairs. 

What  has  become  of  the  clock  What  became  of  them  ? — My 

and  sofa,  and  when  did  you  last  mother  had  one  pair  and  I  the 

tee  tiiem  ? — I  do  not  know  what  other. 

has  become  of  them ;  I  have  not  Did  you  send  any  shoes  to  any 

seen  them  for  many  months.       ,  person,  and  whom,  and  by  whom. 

Do  you  know  who  has  them  after  your  father  left  his  dwelling* 

or  who  took  them  away  ? — ^No-  house?— I  gave  two  pairs  of  ^loea 

Vol.  I.  Y 
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of 
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1832.       was  made  to  read  under  one  commission  the  deposition 

"        of  a  party  taken  under  another  commission. 
In  the  matter 

Goodwin        ^^  ^  ""^"'  ^^^  ^^^  ^^  came  for  saw  the  parlour,  which  was  also 

the  two  pair  of  shoes  that  Mer^  furnished :  That  he  was  also  at 

ricks  had.    I  did  not  know  the  the  dwelling-house  of  the  said 

man.  bankrupt  about  six  weeks  before 

Did  you  know  for  whom  or  he  left  the  same,  and  that  the 

why  he  asked  for  them? — No,  clock  was  then  in  the  kitchen: 

I  did  not;  I  had  not  time  to  ask  That  witness  put  a  cornice  to  a 

him.  bed  in  the  room  over  the  par* 

Attend  to  the  following  de-  lour,  which  bed  it  now  removed; 

positions  taken  before  us.  it  was  a  bed  with  fringe  to  the 

furniture:    That  the   bedsteads 

Depoiition  (^Jotepk  Sarjeant.  ^^^  hangings  now  in  that  room 

At  a  meeUng  at  the  office  of  ^^  j^^  ^^  ^^^j^^  ^^^re  this  ex- 

Mr.  CharUt  Hint,    in    the  aniinant  beHeves  the  serwit  giri 

borough  of  Stafford,  in  the  gj^p^ .   r^^iBt  the  bedsteads  now 

county    of    Stafford,     the  j^  ^^e  room  over  the  shop  are 

14th  day  of  December  1831.  ^^t  the  same  as  those  in  that 

By  adjournment  from  yes-  ^om  when  he  saw  them,  and 

terday.  ,  which  this  examinant  set  np: 

Joseph  Sarjeant  of  Stafford,  in  That  those  now  set  up  in  that 

the  county  of  Stafford,  joiner,  room  are  of  very  far  inferior  valoe 

being  sworn  and  examined,  &c.  to  those  that  usually  stood  there : 

before  the  commissioners,  &c.  in  That  in  the  other  room,  where 

a  commission,  &c.  issued,  &c.  the  bankrupt  and  his  wife  slept, 

against  John  Goodwin,  &c.,  upon  there  was  a  tent-bed  with  hang- 

his  oath   s^th,  that   he  knows  ings,  which   are  also  removed. 

the  said  bankrupt,  and  has  been  In   the   sitting-room  there  was 

employed  by  him  as  a  joiner  at  a  large  round  mahogany  taUe 

different  times  during  the  last  stood  in  the  middle  of  the  room, 

twelve  months,  and  was  so  em-  and,  I  think,  a  dining-table  with 

ployed  to  put  up  cornices  to  two  leaves.     The    curtains    in   the 

windows  in  the  sitting-room  up-  sitting-room  were  put  up  when 

stairs,   and  was   again  in    that  I  put  the  cornices  up,  and  I  put 

room  about  three  or  four  months  pins  in,  which  are  now  removed. 

nnce :  That  at  both  those  times  There   was   a   carpet    on   the 

the  sitting-room  upstairs  was  fur-  floor,  which  I  asnsted   to  pot 

Dished,  which  furniture  is  now  down ;  it  was  a  new  one,  and 

removed:  That  at  the  time  he  put  down  last  March  aatiiei  but ' 

saw  the  said  sitting-room  he  also  one.    I  believe  the  chain  were 
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Mr.  Hart  and  Mr.  Montagu  objected,  that  the  admis-        1832. 

sion  of  such  evidence  was  against  principle ;  and  although         -■  ■ 
In  the  matter 

painted  rose-wood,  and  had  cane    the    parlour    down-stairs  there       Goodwin. 
bottoms.     There   was   a  green    was    a    pier   glass;    over    the 
table-cloth  upon  the  table  in  the     chimney-piece  many  pictures ;  I 
middle  of  the  room.    There  was    put  up  the  brass  hooks  in  the 
a  pier  glass  over  the  chimney-    wall  to  hang  them  up  on.  There 
piece ;  I  fixed  it  up.    There  was    were  two  mahogany  tables  and 
a  wire  fender  with  a  brass  top.    round  stand;  one  is  there  now, 
There  were  many  pictures  in  the    and  the  other  two  are  gone;  also 
room ;  I  fixed  them  up.    There    window  curtuns ;  also  a  green 
was  a  book-case,  with  folding-    wire  fender,  with  brass  top  and 
doors  at  the  top,  and  drawers    knobs ;  also  a  carpet  and  hearth- 
underneath ;   it  was  mahogany,    rug.    There  was  a  case  of  stuffed 
I  have  removed  it  when  putting    birds;   I  have  seen  it  in  some 
down  the  carpet;   it  stood  op-    part  of  the  house,  and  to  the 
posite  the  fire-place ;  it  has  been    best  of  my  knowledge  it  was  in 
taken  away.    There  was  a  ma-    the  parlour.    I  have  seen  a  tea 
hogany  four-post  bedstead  in  the    urn.  About  three  or  four  months 
best  bed-room.     There  was  a    ago  I  was  in  the  sitting-room 
swing    looking-glass    stood    up    upstairs;   the  room  where  the 
upon  a   dressing-table;    also  a    bankrupt   and    his    wife  slept; 
mahogany  chest  of  drawers ;  six    the  room  where  the  bankrupt's 
chairs ;    also  a  night  chair :    I    daughter  slept ;  the  kitchen  and 
repaired  it.    Green  wire  fender,    the  parlour  down-stairs ;  and  the 
with  brass    top.     Window  cur-    above  articles  of  furniture  I  saw 
tains ;  I  took  them  down  and    therein  at  that  time.    I  did  not 
put  them  up.    In  the  bed-room,    see  the  best  bed-room  at  that 
where  the  bankrupt  and  his  wife    time ;  I  saw  it  at  the  beginning 
slept,  I  recollect  seeing  a  small    of  this  year,  about  March  assizes, 
swing  looking-glass  upon  a  dress-    The   furniture    as    stated    was 
ing-table.    There  were  window-    therein  at  that  time.     William 
blinds;   I  made  the  rollers  for    Goodwin^    an    apprentice   with 
them.    In  the  room  where  the     William  Beech,  repaired  the  sofa 
bankrupt's  daughter  slept  there    and  the  floor  in  the  sitting*room. 
was  a  looking-glass  upon  a  dress-    There  was  a  sofa  in  the  parlour 
ing-table,     a    small     chest    of    down-stairs,  with  a  loose  bottom 
drawers  painted  blue  and  white,    or  mattress  upon  it.    I  put  up 
and  also  a  bureau ;  they  have    a  table-deal  in  the  kitchen ;  it 
been  taken  away ;  also  window-    has  been  taken  away, 
blinds ;  I  made  the  rollers.    In  Jos.  Sibjxant. 

y2 
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1832.        jit  was  said  in  opposition,  that  the  deposition  was  under 

the  sanction  of  an  oath,  and  the  hazard  of  an  indictment 
Jn  the  matter 

of  

Examination  of  Caroline  Goodwin,     went    out    Miss    Goodwin    then 

_         n  ^m     ^,     ,  made  the  bed ^.  There  were  three 

At   the   office  of  Mr.  Charles  ,      , .    , 

„.        .        ,       ,           X       r  rooms,  the  kitchen,  the  parlour 

Hint,   ni    the    borough    of  .                        ,    ,      .    . 

^    ^    .    .       ,                     ^  down-stairs,  and  the  sitting-room 

Stafford,  m   the  county  of  „    ^      .  ,     .     %,, 

„    _    ,      ,            ,      .         /.  up-stairs,  all   furnished.     There 

Stafford,  the    13th   day   of  '      .     '       .    ,       . 

_         ,  were  in  the  kitchen  housekeepers 

December  1831.  .        j       i  •  .    i 

cupboard,  a  dresser  with  drawers 

Caroline  Goodwin  of  Stafford,  jmd  shelves,  a  clock,  some  chairs, 
in  the  county  of  Stafford,  spin-  oven  and  grate,  table  under  the 
8ter,  being  sworn,  &c.,  upon  her  window,  a  white  one ;  there  were 
oath  saith,  that  she  is  about  thir-  three  saucepans  and  kettles,  and 
teen  or  fourteen  years  of  age;  a  many  tins  and  brasses,  but  I 
that  she  lived  with  the  bankrupt  jo  not  think  there  were  any  tin 
near  two  years,  and  left  in  May  covers ;  either  four  or  five  brass 
last;  that  there  was  not  any  other  candlesticks ;  either  two  or  three 
servant  whilst  1  was  there.     He  pair  ofsnuffers,  and  a  brass  snuffer 
lived  near  to  the  churchyard.     I  jray.     There   were  two  copper 
slept  in  the  attic  by  myself.     My  ^^^  i^em^g  kept  on  the  mantle- 
uncle  and  aunt  slept  in  one  of  the  piece,  and   we  used  a  tin  one. 
back  rooms.    Miss  Goodwin  slept  There  were  three  copper  ones  in 
in  one  of  the  front  rooms,  in  a  all,  but  one  was  lost,  and  two  re- 
white  bed ;  the  best  bed  was  a  rained.   There  was  a  sofa  in  the 
green  bed;  no  one  slept  in  that  parlour,  with   a  printed  cotton 
without     they    had     company,  ^over,  with  a  loose  bottom ;  a 
There    was   a  sitting-room    up-  few  pictures.  There  were  chairs; 
stairs,  where  was  no  bed.    There  four  or  five  with  cane  bottoms, 
was  another  garret,  which  con-  i  think  there  was  a  glass  over  the 
tained  my  uncle's  leather,  but  no  chimney-piece;  it  was  either  there 
bed.    There  was  only  three  beds,  or  in  die  sitting  room  up-rtairs. 
besides  those  upon  which  I  slept.  There  were  three  tables  in  the 
I  did  not  make  the  beds ;  my  aunt  parlour;  cannot  say  wbat  sort, 
and  Miss  Goodwin,  generally  my  whether  mahogany  or  oak.  There 
aunt,  when  she  v  as  at  home,  but  were  no  window  curtains  in  the 
she  went  out  with  my  uncle  three  parlour,  but  blinds.     There  was 
times  in  a  week  to  the  market;  a  green  wire  fender,  with  a  brass 
to  Newcastle  on  Monday,  to  Ut-  top.    The  fire  irons  hung  in  the 
toxeter  on  Wednesday,  and'Lich-  kitchen.    There  was  an  old  car- 
field  on  Friday;  and  when  she  pet  on  the  parlour  floor,  and  a 
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for  peijury,  the  Lord  Cliancellor  said,  "  To  the  extent        1832. 
of  guiding  the  commissioners  in  the  prosecution  of  an  in- 


In  the  matter 
of 


hearth-rug.  There  were  wine  and  would   take  out,  and    we    put       Goo^^w* 

ale  glasses,  and  two  or  three  de-  covers  to  them.     I  do  not  think 

canters.     There  was  a  tea-urn,  there  was  a  carpet.    There  was 

which  stood  sometimes  on  a  table  either  an  iron  or  steel  fender  for 

in  the  parlour,  and  sometimes  in  this  room,  which  used  to  hang 

the  closet  up-stairs.    In  the  sit-  up  in  the  kitchen.    No  window 

ting-room    up-stairs   there    was  curtains,    but    blinds.       In    my 

either  three  or  four  tables ;  one  uncle's  bed-room  there  were  tent 

stood  in  the  middle  of  the  room ;  bedsteads,  with  yellow  furniture, 

there  was  one  that  was  half  round  printed;   awash-stand;  two  or 

Itood  aside  of  the  window.  There  three    chairs;    bedside    carpets, 

was    a   sofa  couch  larger    than  old  ones;  window  blinds.     Miss 

that  down-stairs    There  were  six  Goodwills  room  had  a  bed  with 

chairs,  painted  with  flowers  on  white  furniture,  a  swing  looking- 

them.      A  green   cloth  on  the  glass,  but  no  drawers ;  there  was 

breakfast   table.      The   window  a  dressing    table   with   a  white 

curtains  were  white,  with  pink  at  cover,  but  no  wash-stand;  there 

the  edges.    A  green  fender,  with  were  three  or  four  chairs,  a  bu- 

brass    top    and    claws,    painted  reau  in  this  room,  and  a  chest  of 

brown,  I    think.      There  were  drawers,  painted.    In  the  garret 

fire-irons    for    this    room    kept  four-post  bedsteads  and  hangings. 

down-stairs.    I  do  not  recollect  My  aunt  kept  her  linen  in  the 

a  carpet,  but  I  do  a  hearth-rug.  drawers ;   I  do  not  know  what 

In  the  best  bed-room  there  was  linen  she  had.    Mrs.  Humphreys 

drawers,  and  a  cupboard  above,  Malt  Mill  Lane,  washed  for  her. 

with  two  wood  doors,  in  which  In  the  cellar  there  were  barrels, 

they  put  pickles  and  books.  That  I  do  not  know  how  many  silver 

the  bed  was  a    four-post    bed,  spoons  there  were,  but  have  seen 

and  the  hangings  green  moreen,  my  aunt  clean  them.    Bankrupt 

with  a  painted  cornice,  and  green  kept  his  shoes  in  hampers  in  the 

fringe.     There    was  a  looking-  shop.    The  shoes  that  came  in 

glass,  and  stood  upon  a  dressing  from  the  workmen  he  hung  up 

table    in   the  room,    a  painted  upon  lines  in  the  shop.    There 

dressing  table;  the  glass  had  a  were    steps,  and     dresser    and 

bottom  to  it,  and  drawers ;  the  shelves,  and  a  round  table,  in  the 

dressing  table  served  for  a  wash-  back  kitchen.   Miss  Goodunn  was 

stand.    There  were  six  chairs  in  generally  at  home.    She  lived  at 

this  room,  with  htat  cuthioni  that  home.    She  only  went  out  once 

y3 
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]  832.        guiry  under  their  commission^  such  dqpositiona  may  be 
tued  with  correctness  and  adva^Uage  ;  but  I  cannot^  in  a 


In  the  matter 

of 

Goodwin, 


or  twice  whilst  I  lived  there.  She  rooms  is  there  any  article  of  fur« 

was  out  a  fortnight  or  three  weeks  niture  that  was  there  when  thE» 

at  a  time.    Mrs.  Goodwin  could  examinant  lived  there ;  that  the 

not  spare  her  more.  small  nest  of  drawers  now  in  the 

The  mark  of  *^^'  sleeping  room  always  stood 

^  in  the  attic  where  this  examinant 

Caroline  Goodwin,  *^^P* '  ^^""^  «"  }^^  furniture,  ex- 

cept  the  sofa,  is  taken  out  of  the 

At  the  office  of  Ut.  Charles  atting  room  upstairs;  that  a  cup- 

Hmt,   in    the   borough    of  board  is  gone  from  a  passage  up- 

Stailbrd.  in  the  county  of  ^^^  «"^  *  ^^^^'^  ^"^  <>f  ^^ 

Stafford,  the   15th    day  of  house  place ;  that  the  chaif.  that 

December  1851.  ^^^®  '"^  '*»^  "'^«  «^°*  upstairs 

and  in  the  parlour  are  gone,  and 

Caroline  Goodwin  of,  &c.,  spin-  those  now  in  the  paiiour  used  to 

ster,  being  duly  sworn  and  ex-  be  in  the  kitchen,  and  those  now 

amined,  &c.  before  the  major  pert  in  the  kitchen  used  to  be  in  the 

of  the  commissioners,  &c.,  upon  brewhouse;   that   the    sofa  and 

her  oath  uuth,  that  she  has  this  table  are  also  gone  out  of  the 

morning  viewed    the    dwelling-  parlour;  that  other  articles  of 

house  of  the  bankrupt  and  the  furniture  are  also  gone;  that  the 

furniture  therein,  and  that  there  sofa  now  left  in  the  sitting  room 

is  not  the  same  furniture  there  is    not   complete,    the    bottom 

now  as  when  she  lived  there;  cushions  and  cover  are  not  there. 

that  three  pair  of  bedsteads  that  ij^^  mark  of 

stood  in  the  sleeping  room  over  ^ 

the  parlour,  in  the  room  where  CarcUme  Goodwin. 
the  bankrupt  and  bis  wife  slept, 

and  in  that  in  which  Miss  Good'  Having  heard  the  depositions 

win  slept,  are  all  removed ;  and  read,  do  you  still  alnde  by  the 

in  the  room  over  the  parlour  is  answers  you  have  already  given, 

placed  the  bedsteads  in  which  this  or  do  you  wish  to  correct  them? 

examinant  slept  when  there,  and  — I  abide  by  the  answers  I  have 

which  stood  in  the  attic ;  and  in  already  given,  nor  do  I  wish  to 

the  other  two  rooms  are  placed  correct  them, 

two   pair   of   stump    bedsteads  Do  you  know  of  any  furniture 

which  this  examinant  never  saw  being  removed  from  your  fktbei's 

before;  that  in  no  one  of  these  house  since  he  left  home,  or  for 
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maUer  of  litigation,  consider  them  as  evidence,**    And  die        1832. 
same  principle  is  recoenized  in  ex  parte  ColeSf  3  Mad-  ,     , 
dock,  115.  of 

Such  has  been  the  practice  and  progress  of  the  law,  Goodwin. 
of  which  the  principle  is  clear,  which  is,  that  he  may 
be  committed  on  his  oum  answers,  and  he  may  be 
indicted  on  the  testimony  of  others;  but  it  never  was 
intended  that  the  commissioners  should  act  as  a  jury, 
and  that  the  person  under  examination  should  be  subject 
to  all  the  expence  and  vexation  attendant  upon  the 
examination  and  cross-examination  of  witnesses,  and  the 

flome  time  previous  thereto,  and  Have  you  seen  them  this  mom- 

since  Caroline  Goodwin  left,  or  ing? — ^I  have. 

has  any  such  been  removed  ? —  Do  you  or  do  you  not  know 

I  do  not  know  of  any  funiiture  whether  they  are  the  same  beds 

being  removed  from  my  father's  your  father  possessed,  or  whether 

house    since    Caroline    Goodwin  those  now  there  have  not  been 

lived  in  my  father's  service,  and  substituted,  and  those  of  your 

none  has  been  removed  that  I  father  taken  away? — ^They  are 

know  of.  the  same  my  father  always  had» 

Must  you  have  observed  it  if  for  any  thing  I  know, 

furniture  had  been  removed  ?—  Must  you  not  have  known  if 

I  must  if  it  had  been  anything  they  had  been  changed  ? — I  have 

particuU&r.  always  seen  those    beds  in  my 

If  such    things   as  chests  of  father's  house, 

drawers,  bedsteads  and  hangings.  You  having  said  your  father 

tables  and  chairs,  had  been  re-  had  three  feather  beds,  and  there 

moved  from  the  house,  must  you  being  only  two  now  in  his  house, 

have  observed  it  ? — ^Yes,  I  must,  what  has  become  of  the  other. 

Do  you  still  say  that  such  ar-  and  where  did  you  last  see  it  — 

tides  have  not  been    removed  I  cannot  say;  it  is  a  long  time 

from  the  house? — I  do  not  know  ago. 

anything  about  their  being  re-  Do  you  know  what  became  of 

moved,  or  that  they  were  re-  it? — ^No. 

™<>^e^  Which  answers  of  the    said 

Are  the  feather  beds  now  in  Matilda  Goodwin  not  being  satis- 

the  house  the  same  which  your  factory  to  us  the  said  commis- 

fethcr  possessed  previous  to  his  doners,  these  |urc  therefore  to 

leaving   his    dwelling-house?-—  ^^  ^c. 
They  are,  for  what  I  know. 

y4 
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183S.        necessity  of  calling  opposite  witnesses,  and  of  calling 

witnesses  to  character.    This  Would  not  only  be  imprac- 

of  ticable,  but  would  defeat  the  object  of  the  legislature,  by 

Goodwin,  deferring  the  commitment  until  the  conclusion  of  the 
trial;  and,  even  if  practicable,  would  be  unjust,  as  it 
would  be  exposing  the  party  to  an  indictment  for  per- 
jury or  concealment,  after  a  judicial  declaration  that  be 
was  guilty.  But,  even  if  such  power  is  given  to  the 
commissioners,  it  must  be  exercised  in  presence  of  the 
person  accused,  that  he  may  not  be  deprived  of  the  right 
of  cross-examination,  which  was  not  done  in  the  present 
case,  as  the  depositions  were  taken  in  the  absence  of  the 
person  committed. 

ITie  Judges  interposed,  and  expressed  their  wish  to 
hear  Mr.  Swanston  on  the  other  side. 

Mr.  Swanston :  —  Since  the  decision  in  ex  parte  No- 
Ian,  that  the  commissioners  are  not  bound  to  believe  the 
positive  oath  of  a  pei*son  under  examination,  it  follows, 
that,  unless  they  are  to  decide  upon  part  of  the  truth 
instead  of  the  wliole  truth,  they  must  be  entitled  to 
examine  any  person  from  whom  the  truth  can  be  ob- 
tained :  and,  although  there  is  not  any  express  decisioQ 
upon  the  subject  in  Growlers  case  (a),  it  is  obvious  that  the 
inclination  of  Lord  Eldoris  opinion  was  in  favour  of  this 
mode  of  proceeding.  The  commissioners  being  at  liberty 
to  discredit  the  examination,  are  not  confined  to  intrinsic 
vices,  as  inconsistency,  but  may  resort  to  extrinsic  tests 
of  probability,  as  their  preconceived  opinions  of  the 
habit  of  human  nature,  and  the  ordinary  course  of  events; 
why  not  to  the  established  forensic  test  of  probability,  the 
testimony  of  witnesses  ?  As  an  examinant  committed  for 
unsatisfactory  answers  could  not  be  denied  the  privilege 
of  tendering  testimony  in  support  of  the  truth  of  his 

statement,  why  is  testimony  inadmissible  against  him  ? 

■ 

(fl)  QJ.R,   120. 
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The  Judges  here  stated  it  to  be  their  dear  opinion, 
that  although  the  whole  of  the  commitment,  including 
the  depositions  of  SarjearU  and  Caroline  Goodwin^  was 
valid,  yet  that  the  commissioners  had  no  right  to  commit 
upon  the  evidence  of  third  persons,  and  that  the  depositions 
of  Scajeant  and  Caroline  Goodwin  must  therefore  be  ex* 
eluded  from  their  consideration,  and  that  their  opinions 
must  be  formed  solely  upon  the  answers  of  the  prisoner. 

It  was  then  notified,  that  since  the  application  had  been 
made  for  the  rule  to  show  cause,  the  prisoner  had  been  re- 
examined before  the  commissioners  and  recommitted,  (a) 

Tlie  habeas  corpus  was  ordered  to  issue. 

The  case  was  argued  on  a  subsequent  day,  wheti  it 
appeared  that  the  re-examination  was  subject  to  the  same 
objections  as  the  former  examination,  and  the  prisoner 
consequently  was  discharged. 


i832. 

In  the  matter 
of 
Goodwin.  ' 


tiU-fS^ 


Ex  parte  MOULT.  — In  the  matter  of  BARROW  Court  or 

and  GEDDES.  Review. 

rp  ,  .  Jan5Ll. 

1  HE  petition  stated^  that  Geddes  was  concerned  in  y  /      > 

four  different  houses  of  trade,  as  follows :  ^^"^^  /fiu/'i^U6 


Members. 

Flaee  and  Buineas. 

Firm. 

T.  Barrow. 
G.  Geddes. 

Manchester. 
Commission  Agents. 

Thomas  Barrow  &  Co. 

G.  Geddes. 
T.Johnston. 

Cheapside. 
Warehousemen. 

Thomas  Johnston  &  Co. 

G.  Geddes. 

Stockport. 
Cotton  Manufacturer. 

G.  Geddes  &  Co. 

G.  Geddes. 
T.  RadcUfie. 

Stockport. 
Cotton  Spinners. 

T.  Radcliffe. 

(«)  Ex  parte  Page,  1  B.^A.  371. 


aod  another. 
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1832.  The  petition  further  stated^  that  a  commissioa  had 

'        issued  ajrainst  Thomas  Johnston^  and  another  ocHnmis- 

Moult.       ^^"  ^^  issued  against   Thomas  Barrow  and  George 

In  the  matter   Geddes* 
of 
Babbow  That  Williams  and  Co.,  bankers  in  London,  were  the 

holders  of  a  bill  of  exchange,  drawn  by  Barrow  and 

Geddesj  under  the  firm  of  Thomas  Barrow  and  Co.,  and 

accepted  by  Thomas  Johnston  and  Co.,  and  indorsed  by 

G.  Geddes  and  Co.  and  by  T  Badcliffe. 

That  the  bill  was  proved  by  Williams  and  Co.  on  the 
18th  of  November  1828,  under  the  commission  against, 
the  acceptors,  Thomas  Johnston  and  Co.,  under  which 
a  dividend  had  been  declared  before  the  25th  of  March 
1830. 

That  on  the  25th  March  1830,  Williams  and  Co. 
proved  the  whole  amount  of  the  bill  against  the  joint 
estates  of  Barrow  and  Geddesy  and  the  difference  be- 
tween the  whole  amount  and  the  amount  of  the  divi- 
dends declared  under  the  commission  against  JTiomas 
Johnston,  against  the  separate  estate  of  Geddes. 

The  petition  further  stated,  that,  until  the  bank- 
ruptcy of  Barrow  and  Geddes,  Williams  and  Co.  did 
not  know,  suspect,  or  believe  that  George  Geddes  was 
a  partner  in  the  firm  of  Thomas  Barrow  and  Co.,  or 
that  he  was  a  partner  in  the  firm  of  Thomas  Johnston 
and  Co.,  but  believed  and  considered  that  the  same 
firms,  and  also  the  firm  of  Geddes  and  Co.^  were  com- 
posed of  different  and  distinct  persons. 

The  petition  prayed  that  Messrs.  WUliams  and  Co. 
might  elect;  and,  if  they  elected  to  remain  creditors 
against  the  joint  estate,  that  then  the  proof  might 
be  reduced  by  tlie  sum  of  85/.  lOs.  8dl,  the  amount 
of  dividends  declared  under  the  commission  against 
Johnston. 
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Mr.  Wigram  for  the  petition :  —  1832. 

There  were  two  questions;   1st,  as  to  the  right  to  a 

double  proof  (a) ;  2d,  which  was  too  clear  for  argument.        Moult. 

as  to  the  necessity  of  deducting  from  the  debt  to  be  ^°  ^®  matter 

proved  the  amount  of  the  dividend  declared.  Barrow 

and  another* 

Mr.  Montagu  for  the  respondents : 

There  are  two  classes  of  cases  upon  proofs  in  partner- 
ship, which  are  attended  with  some  diflSculty : 

1st,  As  to  election; 

2d,  As  to  double  proofs. 

As  to  election,  it  certainly  is  the  rule  in  bankruptcy,      Election, 
that  if  a  creditor  has  been  so  vigilant  as  to  secure 
to  himself  both  a  joint  and  separate  security,  he  cannot 
avail  himself  of  the  advantages  of  his  vigilance,  but  must 
elect  against  which  estate  he  will  prove. 

The  principle  of  this  doctrine  is  unintelligible.  At 
law  a  creditor  may  prove  against  drawer,  acceptor,  and 
every  indorser ;  and,  if  the  drawer  happen  to  be  a  mem- 
ber of  the  firm  which  has  accepted,  the  creditor  has  the 
same  rights,  as  he  may  issue  execution  both  against 
the  joint  and  against  the  separate  estates :  but  by  an 
arbitrary  rule  in  bankruptcy  he  is  deprived  of  his  legal 
rights,  and  obliged  to  confine  himself  to  one  estate. 
This  rule  is,  however,  against  the  approbation  of  Lord 
Eldon^  .who,  in  ex  parte  Bevauj  9  Ves.  jun.  223,  upon 
a  question,  whether  a  person,  having  a  joint  and  separate 
security,  could  receive  dividends  only  irom  one  estate, 
where  the  counsel,  upon  the  authority  of  ex  parte  Bow^ 
bmdson  (5),  gave  up  the  point,  the  Chancellor  said,  <<  It 
is  not  necessary  to  decide  the  other  questionj  as  to  the  Joint 
and  several  proof;  if  it  was^  I  am  not  perfectly  satisfied 
with  the  authority  that  has  been  stated.'*   And  in  ex  parte 


{a)  The  argument  as  to  the  double  proof  will  be  found  in  the  reply. 
(*)  3  P.  Wms.  405. 
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1832.        Bevany   1804,  10  Ves.  jun.  10&,  the  Lord  Chanceflor 
"        says,  "  I  do  not  recollect  that  it  was  ever  argued  to  this 
Moult.       extent,  that  a  creditor,  having  both  securities,  should  be 
•In  the  matter    jj^  ^^  better  situation.    The  principle  seems  obvious  ;  yet 
Barrow       in  bankruptcy,  for  some  reason  not  very  intelligible,  it 
on    anot  er.    j^^  [yeen  said,  the  creditor  shall  not  have  the  benefit  of 
the  caution  he  has  used.    I  never  could  see  why  a  credi- 
tor, having  both  a  joint  and  several  security,  should  not 
go  against  both  estates ;  but  it  is  settled  he  must  elect" 
The  same  opinion  was  entertained  by  Lord  Thurhw^ 
who  thought  that  a  joint  creditor  ought  not  to  be  de- 
prived of  his  right  to  enforce  judgment  under  a  statutable 
execution  in  the  same  mode  as  he  would  have  been  en- 
titled  under  a  common  law  execution,  by  proceeding 
against  both  the  joint  and  separate  estate  of  the  debtor; 
as  appears  in  various  cases  cited  in  1  Montagu^  22  L 

If  there  is  any  principle  for  this  arbitrary  rule,  it  must 
be  that  the  creditor,  with  his  eyes  open,  and  knowing 
the  consequences  in  the  event  of  bankruptcy,  has  con- 
sented to  submit  to  the  rule. 
Double  Proof.        Admitting  this  to  be  a  principle  sufficient  to  support 

the  rule,  it  has  never  been  supposed  to  extend  to  a  case 
where  the  creditor  has  been  misled  by  the  debtor; 
where  he  has  intentionally  concealed  from  the  creditor 
a  knowledge  of  the  facts,  with  which  if  he  bad  been 
acquainted  he  would  not  have  taken  the  biU.  In  these 
cases  it  is  not  the  creditor  but  the  debtor  who  is  to  suffer. 

'*'  Nee  lex  est  justior  ulla 
Quain  necis  artifices  arte  perire  su&.*' 

In  ex  parte  SUlitoe,  1  Glyn  Sf  Jam.  883,  Lord  EUhm 
says,  <^  I  well  remember  the  case  of  Shaheshtrftj  Stbrfitpi 
and  Sali^mry.  There  were  four  or  five  persons  in  a 
partnership ;  some  of  them  carried  on  business  in  Liver- 
pool, some  in  other  places,  and  the  credulous  world 
took  it  for  granted  they  were  difierent^  though  they 
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were  in  fact  so  many  wheels  of  one  machine.    Anothef        1832. 
relaxation  of  the  rule  was  therefore  admitted,  that  wher«        ' 
there  is  a  demand  arising  from  a  dealing  by  the  partner-        Moult. 
ship  in  a  distinct  trade,  proof  might  be  admitted."  ^^  the  roattet 

In  ex  parte  Biggs,  2  Rose^  38,  Lord  Eldon  says,  BARaow 
«  Where  the  object  appears  to  be  to  give  the  bill  a  "^^  *"^'*'®'*- 
character  of  respectability  by  such  distribution  of  the 
names  of  a  partnership,  the  Court  has  said,  that  the 
parties  to  such  an  arrangement  shall  not  avail  them- 
selves of  it  against  their  knowledge  of  the  method  in 
which  the  obligation  of  the  firm  ought  regularly  to  be 
created." 

•  With  respect  to  the  case  of  double  proofs,  the  right| 
therefore,  depends  upon  the  creditor  having  been  igno- 
rant that  the  parties  to  the  bill,  although  apparently 
different,  are,  to  a  greater  or  less  extent,  really  the 
same. 

The  rule  therefore  is,  that  wherever  there  are  distinct 
firms,  and  the  creditor  is  ignorant  that  they  are  com- 
posed of  the  same  members,  he  has  a  right  to  a  double 
proof. 

In  ex  parte  La  Forest,  1798,  Cooke,  266,  Corson  and  Ex  parte 
Johnson  (the  drawers)  were  apothecaries  at  Brentford. 
Corson,  Gordon,  Whincup,  and  Griffin,  were  soap  manu* 
facturers,  under  the  firm  of  Whincup  and  Griffin,  at 
Brentford,  and  were  tlie  acceptors  of  the  bill.  The 
Chancellor  ordered  that  the  commissioners  should  in*^ 
quire  whether  the  petitioners,  or  either  of  them,  at  tlie 
time  of  their  respectively  taking  the  respective  bills  of 
exchange  and  promissory  notes  in  the  petition  men- 
tioned, knew  that  Alexander  Corson  and  James  Gordon, 
and  Whincup  and  Griffin,  were  concerned  and  engaged 
in  one  partnership,  carried  on  under  the  firm  of  JVhin^ 
cup  and  Griffin,  or  not ;  and  if  -the  petitioners  knew  of 
such  partnership,  then  they  were  to  be  at  liberty  to 
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18S2*        Apply  to  ^  Court,  as  they  should  be  advised ;  and  if 

■  the  petitioners  did  not  know  of  such  partnership  at  the 

WLows.      ^^^  ^^  their  receiving  the  said  bills  of  exchange  and 

In  the  matter  promissory  notes,  then  such  of  the  petitioners  as  did  not 

Bmibow       know  of  such  partnership  were  to  be  admitted  to  prove 

and  another,   gg^jng^  the  respective  joint  estates  of  Conon  and  Gordon^ 

and  of  Whxncigp  and  Gr^ffau 


Ex  pmric 
Beniotu 


Ex  parte 


Ex  parte 

AdOMm 


Ex  parte  Beruonj  1798,  Gfoke^  268.  W.  Houghion 
and  (7.  Houghton  were  grocers,  and  the  acceptors. 

Marshy  W.  Houghton^  and  J^HoughJUm^  were  cotton 
manufacturers,  and  drew  in  the  name  of  Mardu 

The  petitioners  did  not  know  that  Marsh  had  any 
connection  with  the  HoughUms. 

The  petitioner  was  adjudged  to  be  entitled  to  prove 
against  the  joint  estate  of  the  Haughions,  and  the  sepa- 
rate estate  of  Marsh. 

In  ex  parte  Bonbonus^  8  Ves.  546,  Lord  JEldon  says, 
'<  There  have  been  many  cases,  particularly  in  the 
bankruptcy  of  Burton^  Forbes,  and  Gregory,  where 
three  or  more  partners,  being  also  concerned  in  odier 
trades,  the  paper  of  one  firm  was  given  to  the  creditors 
of  another,  and  they  were  permitted  to  take  dividends 
from  both  estates. 

Ex  parte  Adam,  1813,  IF.SfB.  493.  Five  persons, 
of  whom  Harrison  and  Gorst  were  two,  carried  on  busi- 
ness at  Sunderland  under  the  firm  of  S.  Cooke  and  Co. 

Harrison  and  Gorst  carried  on  a  distinct  trade,  under 
the  firm  of  Harrison  and  Gorst. 

The  petitioners  were  the  holders  of  bills  drawn  by 
S.  Cooke  and  Co.,  and  accepted  by  Harrison  and  Gorst. 

The  double  proof  was  ordered,  the  Lord  Chancellor 
saying,  <^  Here  being  an  express  bargain  for  double 
security,  the  parties  are  entitled  to  it,  the  houses  beio; 
distinct.^' 
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In  ex  parte  Husband^  2  G.S^J.  5^  the  Lord  Chan-        1832» 
cdlor  says,  "  It  is  clear,  that  where  a  party  takes  a  bill         ' 
drawn  by  some  members  of  a  firm  carrying  on  a  distinct        Moult. 
trade,  on  the  firm,  in  ignorance  that  the  drawers  con-  ^^  ^®  matter 
stitate  part  of  the  firm  of  the  acceptors,  proof  is  ad-       Babbow 
mitted  against  both  the  drawers  and  acceptors ;  and  it  is    "°**  another, 
equally  clear,  that  a  person  holding  a  joint  and  separate  ^  f^ 
securi^  for  the  same  debt  is  in  bankruptcy  bound  to 
elect." 

There  are  some  cases  where  a  creditor  takes  a  bill,  in 
Ignorance  that  the  apparently  different  parties  are,  in  a 
greater  or  less  d^ee,  really  the  same,  where  the  creditor 
is  not  entitled  to  a  double  proof;  and,  by  confusing  the 
general  rules  with  these  exceptions,  the  law  may  be  mis- 
taken. These  exceptions  are  of  two  classes;  of  which  Dbtmct 
the  first  is,  where  there  are  no  distinct  houses  of  trade,  as  ^^^^^* 
in  ex  parte  Bigg^  1814,  2  Roee^  37;  where  there  were 
not  any  distinct  houses.  Lord  Eldon  says,  ^^  In  cM  the 
antecedent  cases  the  individuals  had  subdivided  themselves 
into  distinct  partnerships  ;'*  a  rule  recognized  by  Lord 
EMon  in  ex  parte  Walker^  1  Bose^  442,  which  was  upon 
a  bill  drawn  by  one  member  of  a  firm  upon  two  members 
of  the  same  firm. 

Sir  S.  BomiUg  and  Mr.  BeU  said,  that  this  was  not  a 
draft  of  one  upon  the  firm,  but  one  of  several  partners 
drawing  upon  two  other  partners,  a  distinct  house,  clearly 
establishing  a  double  securi^. 

The  Lord  Chancellor  assented  to  the  distinction,  and 
directed  the  dividends  to  be  paid. 

There  is  some  shadow  of  principle  to  support  this  class 
of  cases,  because  the  creditor  may  be  said  not  to  have 
exercised  ordinary  vigilance,  as  he  must  have  taken  the 
Inll  with  knowledge  that  the  parties  were  members  of  the 
same  firm,  without  having  been  misled  by  the  appear- 
ance of  different  firms. 
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Partner. 
Election. 


1832.  The  next  class  of  cases  is,  where  the  creditor;  having, 

at  the  time  the  commission  issued,  a  right  to  a  double 

Moult.       proof,  has  waived  his  right,  and  elected  a  separate  proof. 

In  the  matter  jj,  ^  ^^^^  Liddell,  1812,  2  Rose,  34. 
of 
Barbow  Hitchcock,  Graves,  and  De  Prado  traded  under  the 

and  another,    g^  of  Peter  Graves  and  Co.  at  Hull. 
Dormant  j^  p^^^^  ^^^^^^  j^  London. 

Peter  Graves  and  Co.  were  the  drawers,  and  De  Prado 
the  acceptor. 

The  creditor,  at  the  time  the  commission  issued,  was 
ignorant  that  De  Prado  was  a  dormant  partner  of  tlie 
firm  of  Peter  Graves  and  Co. ;  he,  therefore,  had,  within 
the  rule,  a  right  to  a  double  proof;  but  as,  instead  of  a 
joint  commission,  there  were  two  separate  commissions^ 
the  one  against  Hitchcock,  and  the  other  against  De 
Prado,  the  creditor,  instead  of  insisting  upon  his  right  on 
the  both,  elected  to  prove  against  the  joint  estate  under 
each  commission.  The  Lord  Chancellor  says,  ''  The 
holder  of  this  bill  of  exchange,  modelling  his  proof  upon 
the  right  wliich  the  law  gave  him,  either  of  con6ning  his 
claim  to  the  visible  members  of  a  partnership,  or  oi  ex* 
tending  it  to  tlie  dormant^  lias  made  a  deliberate,  and^ 
I  think,  conclusive  election.  Adopting"  the  aggregate 
liability  of  all  his  debtors,  he  is  excluded  now  from  resort- 
ing to  them  individually."  And  he  repeats  this  reason  for 
his  judgment,  upon  citing  the  case  in  ex  parte  Adam^  1  V. 
8f  B.  495,  where  he  says,  **  My  opinion  was,  that  he  had 
made  his  election,  if  it  was  a  case  of  election,  by  proving 
against  the  joint  estate  under  Hitchcock's  commission/' 

Ex  parte  Husband,  1820,  5  Mad.  419,  2  G.^J.  4. 
Isaac  Blackburn  and  Peter  Blackburn  traded  at  Hy« 
mouth  in  tlie  name  of  Isaac  Blackburn, 

Peter  Blackbtirn  carried  on  a  separate  business  in 
London. 

The  bill  was  drawn  by  Isaac  upon  Peter, 
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The  right,  therefore,  of  the  bill  holder,  at  the  time  of        1832. 
the  bankruptcy,  was  to  a  double  proof.  

The  bill  holder  having  discovered,  after  the  bank-        Moult.^ 
ruptcy  and  before  his  proof,  that  Isaac  and  Peter  were  ^"  ^®  matter 
partners,  proved  as  a  joint  creditor,  and  was  elected        BAuaow 
assignee.  ^^  *"^*^^''- 

In  1820  the  petitioner  applied  for  a  double  proof, 
which  at  the  hearing  he  abandoned,  and  prayed  to  prove 
against  each  separate  estate. 

The  Vice-Chancellor,  Sir  John  Leach^  decided  that 
the  application  was  too  late. 

The  decision  of  his  Honor  was  revised  by  Lord  Eldon^ 
who  says,  '^  It  does  not  appiear  to  me,  that  this  case 
ranges  itself  within  that  class  of  cases  in  which,  contrary 
to  the  ordinary  rule  of  bankruptcy,  the  holder  has  been 
allowed  to  pursue  the  contract  appearing  on  the  face  of 
the  bills,  and  to  have  double  proof.  But  I  do  not  think 
diat  the  petitioners  are  concluded  by  any  thing  that  has 
passed,  so  as  to  be  prevented  now  from  withdrawing  the 
proof  against  the  joint  estate,  and  being  admitted  as  cre« 
ditors  of  the  two  separate  estates. 

It  appears,  therefore,  that  when  a  bill-holder  once 
waives  a  right  which  he  has  at  the  time  of  the  bank- 
ruptqr  to  a  double  proof,   the  court,  upon   the  esta- 
blished  principle  that  equality  is  equity,  fUid  assuming, 
coiitraiy  to  the  opinions  of  Lord  Eldon  and   Lord 
ThurUjfW^   that  a  creditor  who  has  a  double  securi^ 
ought  only  to  haive  a  single  proof,   will  not  permit 
him,    for  the    purpose    of  securing    a  double   proof, 
to  waive  a  right  of  election  which  he  has  deliberately 
made.     But  neither  of  these  two  class  of  cases,  the  firsts 
where  there  are  no  distinct  houses,  the  ^ecom;^  where 
there  has  been  no  election  in  the  case  of  dormant  part- 
nership, applies  to  the  present  case,  where  there  are 
distinct  firms  of  which  the  creditor  was  ignorant,  and 
Vol.  I.  z 
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1832. 


MOCXT. 

Id  the 
of 
Baakow 
and  another. 

Deducting 
difideod. 

Deci»ioo. 


where  he  has  not  made  any  election  to  waive  his  original 
right,- 

As  to  the  second  point,  Whether  a  dividend  declared 
most  be  deducted  ?  the  question  is  not  so  dear,  either 
firom  decision  or  upon  principle. 

A  sum  actually  received  before  proof  must  be  de- 
ducted, because  the  creditor  cannot  swear  that  he  has 
not  received  any  sati^urtion  for  the  whole  or  any  part  of 
his  debt.     This,  however,  was  not  originally  the  law. 

Ex  parte  Rysuricke^  1722,  2  P.  Wms.  89.  Cock  drew  a 
bill  upon  Vandermask  ;  both  became  bankrupts,  and  out 
of  the  effects  of  J  oiicferMasA  was  paid  forQr  per  cent.  The 
creditors  of  Cock  petitioned  that  they  might  come  in  as 
creditors  for  the  whole  lOOiL,  all^ii^  that,  though  this 
should  be  granted  to  them,  yet  the  effects  of  Cock  would 
not  extend  to  satisfy  them  their  just  debt  of  100/.,  even 
including  the  40/.  per  cent,  which  they  had  received  out 
of  VandemuuKs  estate.  The  Lord  Chancellor :  <<  It  is 
material  whether  this  payment  of  40/.  per  cent.,  made 
by  the  assignees  of  Vandemuuky  was  out  of  the  efiects 
which  Cock  had  in  Vandermash*s  hands;  for  if  so  it  would 
be  as  if  paid  by  Cock  herself.  On  the  other  hand,  if  the 
40/.  per  cent.,  paid  by  the  assignees  of  Vandermadiy  was 
really  paid  out  of  Vandermash^s  effects,  then  Vander" 
mashes  estate  is  as  a  creditor  for  this  40/.,  and  the  cre- 
ditors of  Cocl^s  estate  must  come  in  creditors  for  the 
whole  100/.,  and  to  be  taken  as  trustees  for  the  40/. 
debt  paid  out  of  Vandennash's  effects." 

Previous  to  49  Geo.  3,  c.  185,  called  Sir  S.  BomiU^s 
act,  when  a  creditor  of  the  bankrupt  called  upon  a  surety 
for  payment,  the  surety  was  entitled  to  the  benefit  of  the=- 
creditor's  proof.  Ex  parte  Atkinsofij  Cooke^  210 ;  expart^ 
Turner  J  3  Ves.  243.   But  if  the  creditor  received  paymenX 
from  the  surety  before  proof,  the  surety  was  without  re- 
medy, as  the  creditor  could  not  swear  that  he  had  not 
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received  satisfaction  for  his  debt^  and  the  right  of  the         1832. 
surety  accrued  after  the  bankruptcy.  ' 

To  prevent  this  hardship,  when  the  surety,  previous        Moult. 
to  the  proof  by  the  creditor,  had  lodged  the  amount  of  ^"  ^®  matter 
the  debt  with  a  banker  in  trust  for  the  creditor,  he  was       Babbow 
permitted  to  take  the  money  from  the  banker's,  that  the  w»otii«r. 

creditor  might  prove  tlie  whole  debt.     Mr.  Cooke^  in 
his  report  of  this  case,  sajrs,  '^  Darlingy  as  trustee  of 
'M.rs.Huntingford,  and  ^oA^r  on  his  own  account,  proved 
their  respective  bonds  under  the  commission.    The  same 
afternoon,   but  after  the  proof  made,  Atkinson  paid 
Mrs.  Huntingfbrd  the  money.   Previous  to  Baker  having 
made  his  deposition,  Atkinson  had  lodged  the  amount  of 
his  bond  in  the  hands  of  a  banker,  in  trust  for  Baker, 
irtio  under  those  circumstances  hesitated  to  take  the 
usual  oath;   and,  with  an  intent  to  enable  him  con 
scientiously  to  do  so,  he  ordered  the  money  to  be 
returned  to  Atkinson,  which  was  done;   and  then  he 
proved,  as  before  stated,  and  was  afterwards  paid  the 
amount  of  the  bond  by  Atkinson. 

In  Beardmore  v.  Cruttenden,  H,  T.  1791,  Ck)oke,  220,  a 
court  of  equity,  upon  the  surety  bringing  the  money  into 
court,  compelled  the  principal  to  prove  against  the  debtor. 

Ex  parte  Leers,  1802,  6  Ves,  644.  This  petition  was 
mentioned  several  dajrs ;  the  Lord  Chancellor  expressing 
considerable  doubt  whether  a  man,  having  a  bill  by  virtue 
of  which  he  has  three  debtors,  is  not  entitled  to  prove 
the  whole  against  each  estate,  until  he  has  received  20s. 
in  the  pound.  Mr.  Cooke,  being  applied  to  by  the  Lord 
Chancellor  as  to  the  practice  of  Guildhall,  stated,  that 
a  dividend  declared  was  constantly  deducted,  observing, 
that  in  Broum  v.  BuBen  it  was  decided,  that  an  action 
for  money  had  and  received  lies  for  the  amount  of  the 
dividend  the  moment  it  is  declared;  and  it  would  be 
singular  if  the  creditor  could  arrest  in  that  action,  and 
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Basrow 
and  another. 


1832.        yet  go  before  the  commissioners,  swearing  be  had  re- 

ceived  no  security  or  satisfaction  whatsoever. 

MouLT.^  ^^'  ^omilip  and  Mr.  Leach^  in  support  of  the  peti- 

In  the  matter  ^Jqh^  pyj  xhe  case  of  a  dividend  declared  immediatdy^ 

the  party  at  Hamburgh,  and  knowing  nothing  of  it; 
whether  it  would  be  payment  in  that  case. 

The  Lord  Chancellor  made  the  order  that  the  divi- 
dends should  be  deducted  according  to  the  practice  as 
stated  by  Mr.  Cooke ;  still  expressing  doubt  as  to  the 
principle  of  it;  and,  in  answer  to  the  objection  from  the 
difficulty  put  as  to  the  creditor  taking  the  usual  oath, 
referring  to  the  case  of  principal  and  sureQr  in  a  bond, 
the  principal  being  a  bankrupt,  and  the  obligee,  insisting 
on  payment  from  the  surety,  is  desired  by  him  to  prove 
under  the  commission,  and  he  will  pay  the  amount  into 
a  banker's. 

The  next  case,  ex  parte  Royal  Bankj  2  iZtue,  192» 
when  Lord  Eldon  acted,  but  most  reluctantly,  in  ccm- 
formity  with  ex  parte  Leers.  In  the  conclusion  of  bis 
judgment  in  the  case  of  the  Boyal  Bank,  he  says,  ^  It  is 
a  great  hardship  on  the  Bank  of  ScotlancL  I  give  thb 
decision  reluctantly,  and  shall  willingly  listen  to  their 
application  to  rehear  it." 

There  is  the  same  decision  in  ex  parte  Tody  in  a  note, 
2  Rose,  202. 

Such  is  the  state  of  the  decision ;  and  unless  it  can  be 
contended  that  money  paid  into  a  banker's,  or  paid  into 
court  for  the  benefit  of  the  creditor,  is  not  as  much  a 
satisfaction  as  a  dividend  declared  under  another  com- 
mission, the  rule,  which  is  established,  against  the  oinnion 
of  Lord  Eldon^  upon  a  dictum  of  Mr.  Cookies  as  to  the 
practice  at  Guildhall,  cannot  be  supported. 
Principle.  Nor  is  there  any  principle  in  support  of  it. 

The  object  of  the  Court  has  always  been  to  secure  the 
creditor,  by  giving  him  a  right  to  proceed  against  every 
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party  liable^  until  he  has  received  full  payment  of  his        1832. 

debt.    When  he  has  actually  received  payment,  the  sum        

paid  must  be  deducted,  because  the  creditor  cannot  swear       Moult. 
that  he  has  not  received  satisfaction ;  and  when  the  ere-  ^"  ^^^  matter 
ditor  has  received  security  from  tlie  bankrupt's  estate,       Barrow 
the  amount  of  such,  security  must  be  deducted ;  but  if   ^"^  another; 
he  has  received  a  security  from  a  third  person,  and  even 
if  he  has  received  a  separate  security  from  one  member 
of  a  firm  for  a  joint  debt,  he  may  prove  against  his  prin- 
cipal debtor,  without  any  deduction  on  account  of  the 
security,    ex  parte  Peacock,   2  G.  8f  J.  27 ;    the  only 
anxiety  of  the  Court  being,  that  the  creditor  shall  not 
receive   double  payment    from   the  bankrupt's   estate, 
which  in  the  present  case  he  will  not,  as  the  dividend 
declared  is  upon  the  estate  of  a  surety. 
'  The  Court  expressed  itself  clearly  of  opinion  that  the  Dividend  dc- 
dividend  declared  must  be  deducted,  and  called  upon  ^^^^^ 
Mr.  Wtgrcun  to  confine  himself  to  the  question  of  double 
proof. 

Mr.  Wigram  in  reply :  —  , 

The  rule  is  established  by  decision ;  and  as  the  Court 
has  always  treated  it  as  a  rule  founded  on  convenience, 
and  not  upon  principle,  it  must  be  considered  as  an 
arbitrary  rule,  which  this  Court  is  bound  implicitly 
to  follow.     The  only  question  is.  What  is  the  rule  ? 

I  admit,  that  if  there  are  two  firms,  each  consisting  of 
a  plurality  of  individuals,  and  the  creditor  had  no  notice 
that  the  larger  firm  embraced  the  smaller  one,  double 
proof  is  admitted. 

Mr.  Montagu,  on  the  other  hand,  admits,  and  cited 
cases  to  shew,  that  if  a  creditor  holds  the  security  of  a 
firm  consisting  of  several  persons,  and  also-  the  separate 
security  of  one  of  the  members,  and  that  member  is  not  a 
separate  trader,  there  can  be  no  double  proof. 
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1831.  The  present  case  lies  between  the  two  extremes ;  for 
in  this  case  the  creditor  holds  the  joint  security  of  the 

Moult.       ^nuy  and  the  several  liability  of  one  member  of  the  fimii 

In  the  matter  g^j  ^jj^t  one  member  is  a  distinct  trader. 
of 
Babrow  The  right  to  double  proof,   then,  according  to  die 

and  another,    respondent's  views,  must  depend  upon  this,  whether  the 

person  who  gives  the  separate  security  is  a  s^Mtrate 
trader  or  not.  The  distinction  is  unsatisfactory.  The 
general  rule  is,  that  when  bankruptcy  takes  place,  the 
joint  estate  is  the  property  of  the  joint  creditors,  and 
the  separate  estate  of  the  separate  creditors.  The  cases 
of  double  proof  against  two  firms  are  special  cases,  the 
reason  for  which  ceases  to  operate  when  it  trenches  upon 
the  general  rule.  The  order  made  by  Lord  Eidon  in 
ex  parte  Husband  is  decisive  of  this  case;  for  he  would 
not  allow  a  proof  against  the  joint  and  separate  estates. 

His  Honour  the  Chief  Judge  :  —  After  stadng  die 
facts  and  the  points  of  the  arguments,   proceeded  as 
follows : 
Feb.  20,  It  is  not  denied  that  the  case  urged  by  the  reqxHident 

1832.  is  most  in  accordance  with  legal  doctrines  and  ri^ti; 
but  it  was  said,  that  the  rule  established  by  practice  in 
bankruptcy  is  too  firmly  settled  to  be  now  shaken.  We 
have,  therefore,  taken  time  to  consider  whether  this  Ink 
applies  conclusively  to  this  case.  Hie  general  rule  ap* 
pears  to  have  been  first  laid  down  by  Lord  Talbot  in  ex 
parte  Bowlandson.  {a)  That  was  the  case  of  a  jmnt  and 
several  bond ;  and  it  was  held,  by  analogy  to  the  oommon 
law,  that  the  creditor  must  elect  to  proceed  against  die 
joint  or  the  separate  estate,  and  was  not  permitted  to 
prove  against  both.  This  authority  was  afterwards 
acted  upon  in  many  other  cases,  which  are  collected  in 

(a)  5  P.  W.  AQ5. 
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Mr.  Cooke's  book  on  the  bankrupt  laws.     The  same        1832. 
doctrine,  by  modern  cases,  has  been  extended  to  bills  of        ' 
exchange,  in  the  cases  both  of  parties  and  individuals.       Moolt. 
In  Gray  v.  Chisweli  {a)  Lord  Eidon  says,  **  It  is  ex-  ^"  the  matter 
tremely  di£5cult  to  say  upon  what  the  rule  in  bankruptcy       Babbow 
is  founded.'*     So,  in  ex  parte  Sevan  (ft),  he  says,  *'  In    *"*^  •"''**"*'• 
bankruptcy,  for  some  reason  not  very  intelligible,  it  has 
been  said,  the  creditor  shall  not  have  the  benefit  of  the 
caution  he  has  used.     I  never  could  see  why  a  creditor, 
having  both  a  joint  and  a  several  security,  should  not  go 
against  both  estates ;  and  it  would  be  easy  to  point  out 
the  inconveniences  of  the  rule.    But,"  Lord  Ebbm  adds, 
**  it  is  settled  that'he  must  elect."     The  question,  there- 
fore, in  the  argument,  was  properly  raised,  not  upon  the 
rule  itself,  but  upon  the  exception  to  the  rule.     Many 
cases  have  been  cited  which  I  do  not  consider  appli- 
cable.    As  to  ei;  parte  La  Forest  (c)  and  ex  parte  Ben- 
ion  (ef),  they  were  not  cases  of  double  proof  against  the 
same  bankrupt,  but  rather  of  distributive  proof  against 
di£krent  members  of  the  same  partnership.     So,  in  ex 
parte  Walker  and  ex  parte  Wenslay  (e),  here  the  proof 
proposed  to  be  made  is  not  against  different  members  of 
the  same  firm,  but  twice  against  the  same  parties. 

The  only  case  to  support  such  a  proof  is  ex  parte 
Adams  (/*),  which  proceeded  on  the  ground  that  there 
were  distinct  houses  of  trade.  In  that  case  proof  was 
allowed  against  the  estate  of  the  aggregate  firm,  and  also 
against  the  joint  estate  of  two  partners.  This  supports 
the  argument  for  the  respondents ;  but  the  circumstances 
of  the  case  bring  it  within  the  exception  taken  in  tlie 
argument  for  the  petitioner.  The  question  here  is. 
Whether  the  proposed  proof  is  the  same  as  if  it  were  to 

(a)  9  Ves.  118.  (6)  10  Yes.  109.  (c)  C.  B.L.  S56. 

(d)  C.  B.  L.  263.  (r)  1  Rose,  441.  (/)  I  Rose,  305. ' 
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1832.        be  against  two  members  of  a  partnership  carrying  cm 

'         distinct  trades. 

Mo^T.  The  next  case  is  ex  parte  Bigg,  {a)     But  the  circum- 

In  the  maitcr  stances  of  that  case  do  not  furnish  grounds  applicable  to 

Barsow       this,  because  there,  although  the  trade  was  distinct,  the 
and  another,    creditor  knew  of  the  connection.     But  the  language  of 

Lord  Eldon  in  ex  parte  Bigg  points  to  the  distinction 
taken  in  the  argument  for  the  petitioners ;  for  be  says, 
<<  Where  the  object  is  to  give  the  bill  a  diaracterof 
respectability  by  such  distribution  of  the  names  of  a  part- 
nership, the  Court  has  said  that  the  parties  to  such  an 
arrangement  shall  not  avail  themselves  of  it,  against  their 
knowledge  of  the  method  in  which  the  obligation  of  the 
firm  ought  regularly  to  be  created ;  and  in  none  of  the 
cases  was  the  person  against  whose  estate  the  second 
proof  was  permitted  to  attach  identified  in  his  diaracter 
as  a  trader  with  the  partnership  of  which  be  was  a  mem- 
ber." In  ex  parte  The  Bank  of  England  (6)  the  partf 
to  the  bill  was  a  distinct  and  separate  trader,  yet  he  was 
held  not  to  be  entitled  to  double  proof,  (c)  Lord  EUkmf 
the  judgment,  refers  to  the  distinction  pressed  upon  us; 
and  upon  that  he  says,  **  In  all  the  cases  in  which  the 
holder  has  been  allowed  to  avail  himself  of  his  secnritf 
to  the  extent  of  its  apparent  liabiliQr  there  has  been 
either  an  ignorance  of  the  union  of  the  parties  in  one 
partnership,  or  a  subdivision  of  them  into  distinct  trading 
establishments." 

But  it  is  said,  the  authority  of  this  case  does  not  aftct 
the  argument,  because  there  the  party  had  the  know- 
ledge, whereas  here  it  is  admitted  that  the  holders  of  the 
bill  were  ignorant  of  the  connection  of  the  firms.  It  is 
argued,  that  the  right  of  double  proof  would  in  such  a 

(a)  2  Rote,  37.  (b)  2  Rote,  82. 

(c)  Note  that  in  this  case  the  Bank  knew  of  the  interest  of  the 
individual  in  the  firm. 
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case  apply  against  a  single  partner,  notwithstanding  the        1832. 
distinction  in  law  taken  by  the  counsel  for  the  petitioner.         ' 
There  is  some  distinction  in  the  cases;  but  I  do  not       Mo^t. 
propose  to  rest  my  judgment  on  the  distinction,  but  ^°  ^®  matter 
upon  the  rule  of  practice,  which  is  said  to  be  arbitrary,       Babbow 
and  not  depending  upon  reasoning,  and  that  it  is  in  vain    ""^  another, 
to  look  to  reasoning  for  the  extent  of  the  rule  or  the 
exception;   that  the  practice  limits  tlie  rule  and  the 
exceptions. 

The  doctrine  in  ex  parte  Husband  {a)  is  decisive. 
The  creditor  was  ignorant  of  the  connection  of  the 
parties  in  that  case ;  yet  Sir  J.  Leach  and  Lord  Eldon^ 
although  they  differed  in  other  points,  agreed  that  the 
double  proof  could  not  be  allowed. 

The  question  as  to  the  deduction  of  the  dividends  was 
settled  in  ex  parte  Todd,  (b)  No  answer  has  been  given 
to  the  reasons  urged  in  that  case. 

The  creditor  must  elect  to  prove  against  the  joint  or 
separate  estate,  and  the  dividends  must  be  deducted. 

His  Honour  Sir  A.  Pell  :  —  (After  expressing  his 
regret  that  he  could  not  concur  in  the  opinion  expressed 
by  the  Chief  Judge.)  This  is  a  question  of  the  greatest 
importance,  affecting  to  an  extensive  degree  the  cir- 
culating medium  of  the  kingdom,  and  attended  with 
serious  consequences. 

It  was  said  that  double  proof  should  not  be  allowed, 
because  there  was  an  arbitrary  rule  in  bankruptcy  on 
which  the  decision  must  be  grounded,  and  on  nothing 
else.  Does  the  rule  correspond  with  the  law?  It  is 
admitted  it  does  not.  Is  it  consonant  to  justice?  It  is 
almost  admitted  that  it  is  not.  We  are,  therefore, 
called  upon]  to  give  our  assent  to  an  arbitrary  doctrine, 

(fl)  I  G?.  ^  J.  108,  (A)  2  Rote,  202,  n. 
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1832.        not  founded  on  law  or  justice.     Before  I  can  give  this 
assent,  I  must  have  direct  and  positive  authority.     I  do 
Moult.       not  wish  to  run  counter  to  the  judgments  of  learned 


In  the  matter  mgn^  ^ut  when  my  reason  is  not  satisfied,  I  cannot 
Bab  BOW  to  a  doctrine  proposed  to  me  without  binding  authority, 
ano  er.  j^  ^^^  admitted,  in  the  argument  for  the  petitioner,  that 
the  rule  is  arbitrary.  Lord  Eldon  makes  the  same  ad- 
mission in  ex  parte  Sevan,  (a)  In  some  of  the  cases 
cited  on  the  other  side.  Lord  Eldon  has  said  the  same 
thing,  and  in  other  cases,  according  to  the  reports,  be 
has  said  just  the  contrary. 

In  ex  parte  HiMband{b)  he  sa3rs,  ^^  It  is  dear,  that  where 
a  party  takes  a  bill  drawn  by  some  members  of  a  finn 
carrying  on  a  distinct  trade,  on  the  firm,  in  ignorance 
that  the  drawers  constitute  part  of  the  firm  of  the 
acceptors,  proof  is  admitted  against  both  the  drawers 
and  acceptors."  So  that  in  the  very  case  the  Lord 
Chancellor  lays  down  the  rule  in  terms  just  the  contraiy 
to  the  judgment  given. 

How  has  this  happened  ?  Probably  from  the  decision 
in  the  first  case,  ex  parte  Bowlandsony  by  Lord  ToBhjL 
I  have  therefore  thought  it  necessary,  in  this  contra- 
dictpry  state  of  the  law,  to  look  accurately  into  the  fiurts 
of  that  case.  It  was  a  case  upon  a  joint  and  several 
bond.  Such  an  authority  is  not  applicable  to  a  case 
upon  a  bill  of  exchange.  The  situation  of  a  drawer 
and  indorser  upon  a  bill  of  exchange  is  as  distinct  as 
possible  from  that  of  the  obligees  in  a  joint  and  several 
bond.  In  such  a  case,  at  law,  you  cannot  proceed  against 
the  joint  and  several  obligees;  you  must  make  your 
election,  because  they  form  several  and  distinct  se- 
curities. If  tlie  action  is  brought  against  the  joint 
obligees,  you  must  proceed  against  them;  and  you  can- . 


(a)  AtUe,  324.  (b)  2G.^J.  5. 
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not  proceed  against  the  several  obligees,  because  in        1832« 
proceeding  against  the  joint  you  proceed  against  the        """" 
several.      So  you  cannot  proceed  against  two  out  of       Moult. 
many;  you  must  proceed  against  all.    If  you  bring  your  ^"  ^®  matter 
action  at  the  same  time  against  the  joint  and  the  several       Babmow 
obligees^  the  several  may  plead  in  abatement.  *"^  another. 

It  is  not  so  in  the  case  of  bills  of  exchange ;  you  may 
proceed  against  all,  and  have  execution  against  all  the 
parties  on  the  bill.  This  arbitrary  rule,  therefore,  has 
set  out  from  a  case  which  does  not  justify  the  doctrine  of 
the  rule.  But  we  have  in  this  case  the  opportunity  of 
deciding  in  favour  of  the  double  proof,  without  affecting 
this  arbitrary  rule. 

The  question  is,  whether  this  case  can  be  brought 
within  the  line  of  distincticm  laid  down  in  the  books. 
The  distinction  is  thus  expressed  (a) :  **  Where  bills 
are  drawn  by  all  the  partners  upon  a  distinct  firm  con- 
stituted of  some  of  them,  a  creditor  may  prove  against 
both  estates,  if  he  was  ignorant  of  the  connection  of  the 
parties ;  but  he  is  not  entided  to  prove  if  aware  of  the 
identity." 

This  is  a  court  of  law  aa  well  as  of  equity.  If  the 
decision  is  to  proceed  on  l^al  principles,  the  case  is 
admitted  to  be  clear;  if  on  grounds  of  equity,  it  is 
equally  dear ;  for  the  principles  of  equity  say,  you  may 
get  your  debt  from  all  the  funds  of  the  debtor.  This 
case  is  within  the  exception.  The  several  parties  on  the 
bill  were  united  in  one  firm,  but  that  fact  was  not  known 
to  the  holder  of  the  negotiable  instrument. 

When  so  large  a  proportion  of  the  proper^  of  the 
kingdom  is  invested  in  these  negotiable  instruments,  can 
it  be  endured,  that  where  a  party  takes  sudi  a  security, 
with  the  npmes  of  several  parties  upon  it,  whom  he  sup- 


(a)  C.B.L.  251. 
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1832. 

Ex  parte 

Moult. 

In  the  matter 

of 

Bab ROW 

and  another. 


poses  to  be  liable  to  him  as  his  debtors  to  tlie  full 
amount  secured  by  the  instrument,  he  must  be  cour 
tent  to  prove  and  receive  one  dividend  against  all  the 
parties  as  one  person,  because  it  turns  out,  ccHitraiy 
to  his  expectation  and  their  engagement,  that  they  are 
members  of  one  partnership?  I  may  not  be  bold  enough 
to  say  at  once,  that  I  will  sweep  away  tliis  arbitraiy 
rule ;  but,  if  not,  I  will  at  least  seize  upon  any  distinc- 
tion which  the  facts  and  the  authorities  furnish. 

As  to  the  cases :  Ex  parte  La  Foresi  (a)  and  ex  parte 
Benson  {b)  are  in  point.  The  latter  case  is,  as  nearly 
as  possible,  identical  in  principle  and  decision  with  the 
present. 

Ex  parte  Adam  (c)  is  also  very  strong  on  the  same 
point.  Ex  parte  La  Forest  is  cited  in  that  case*  The 
Lord  Chancellor  observes,  as  to  ex  parte  Liddel{d)y  that  it 
was  singular  in  its  circumstances ;  and  he  was  of  opinion 
that  the  petitioner,  being  ignorant  of  the  connection  of 
the  parties,  was  entitled  to  prove  agfunst  both  estates. 
The  case  was  decided  on  the  authority  of  ex  parU  La 
Forestf  and  the  ground  of  this  distinction. 

In  ex  parte  Husband  {e)  the  case  was  argued  and  went 
off  on  a  different  point.  The  question  there  was,  whe- 
ther the  party  was  bound  to  elect  upon  the  discovery 
that  the  acceptor  was  a  dormant  partner  in  the  firm  of 
which  the  drawer  was  also  a  partner,  who  drew  the 
bill  in  the  partnership  name.  As  it  turned  out  to  be 
one  firm,  the  creditor  was  held  bound  to  elect. 

I  cannot,  as  a  common  lawyer,  understand  the  prin- 
ciple  of  this  arbitrary  rule.  It  is  singular  that  di£krent 
rules  should  prevail  as  to  the  administration  of  property 
in  the  court  of  bankruptcy  and  in  the  courts  of  common 


(a)  C.  B.  L,  256. 
{d)  2  Rose,  34. 


{b)  C,  B.  L.  251.  (c)  2  Rose,  36. 

{e)  2  G.^J.  4;  anie,  328. 
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law.     I  think,  therefore,  that  ex  parte  Husband  {a)  did        .1832. 
not  decide  this  point,  and  that  the  attention  of  the  Court  -   ■ 

was  directed  in  the  decision  to  a  different  question.  Moult. 

In  ex  parte  Bonbonus  (6),  Lord  Eldon  say^  «  There  ^"  ^*>®  ^^^ 
are  many  cases  where  three  or  more  partners,  being  Bare<»w 
also  concerned  in  other  trades,  the  paper  of  one  firm  ^"^  another. 
was  given  to  the  creditors  of  another^  and  they  were 
permitted  to  take  dividends  from  both  estates."  I  can* 
not  see  why  this  case  is  not  within  the  line  of  distinc- 
tion. This,  besides,  was  accommodation  paper.  The 
holder  gave  full  value  for  the  bill,  which  was  mere  trash, 
passing  through  the  world  on  the  faith  and  credit  of  four 
or  five  persons,  apparently  different,  but  who,  to  tlie 
injury  of  the  creditor,  and  his  surprise,  turn  out  to  be 
one.  If  the  distinction  is  not  to  be  admitted,  what  is 
the  consequence?  A  person  takes  a  bill^  having  the 
names  of  various  persons  carrying  on  distinct  trades, 
and  apparendy  possessed  of  distinct  property,  6n  the 
faith  of  which  he  gives  credit.  When  the  day  of  dis- 
tress comes,  the  creditor  suddenly  finds  that  the  sevetal 
persons  and  properties  are  one.  Reason  cannot  assent 
to  such  a  proposition  or  rule  of  law.  I  will  avail  myself 
of  any  distinction  to  do  the  justice  which  the  arbitrary 
rule  intercepts. 

I  am  therefore  of  opinion  that  the  double  proof  ought 
to  stand. 

On  the  other  point,  the  deduction  of  the  dividends, 
I  agree  in  opinion  with  the  Chief  Judge. 

His  Honor  Sir  J.  Cross  :  — 

This  is  an  appeal  against  the  decision  of  the  com- 
missioners, who  admitted  the  double  proof. 

It  is  stated,  as  a  general  rule  in  bankruptcy^  tliat 

(a)  2G,SfJ.^;  ante.  388.  (&)  8  Ves.  540. 
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188S.        a  creditor,  having  a  double  right  and  remedy  at  law, 

-"—        must  elect,  in  bankruptcy,  to  go  against  the  joint  or  the 

Moult.       separate  estate.     Lord  I^don  has  said,  he  could  never 

In  the  nwtter  discover  the  reason  of  this.     But  it  will  not  be  neoes- 
of 
Babeow       sary  to  disturb  the  rule  in  this  case. 

and  another.  j^^  ^  ^^^^^  Adams  (a),  which  was  a  case  of  five  part- 
tiars,  two  of  whom  carried  on  a  distinct  trade,  proof  was 
allowed  against  both  estates.  But  the  rule  being  ad- 
mitted^ it  is  not  disputed  that  there  are  exceptions  to  it 
Where  there  are  distinct  trades  and  firms^  and  the 
party  claiming  to  prove  did  not  know  that  the  parties 
Were  the  same,  it  is  admitted  that  in  such  cases  a  double 
proof  is  allowed.  But  it  is  said,  diat  there  is  anodier 
rule^  that  the  exception  does  not  apply  to  the  cases  of  an 
individual  partner.  If  there  be  sudi  a  rule,  we  oiq;iit 
to  submit  to  the  established  authority  of  the  rule.  Bat 
I  can  discover  no  proof  that  the  rule  exists.  No 
authority  of  any  adjudged  case,  or  even  of  any  (Sdumj 
has  been  produced  to  support  it. 

In  ex  parte  Adams  (a),  where  a  major  and  a  minor  part- 
nership existed,  double  proof  was  allowed ;  but  this,  it  is 
said,  will  not  apply  to  an  individual.  But  ex  parte  Bigg  (b) 
y^as  the  case  of  an  individual  partner,  and  Ae  hoMer 
of  the  bill  was  held  not  entitled  to  the  double  proof, 
because  the  trade  was  not  distinct — not  upon  the  ground 
that  he  was  an  individual  partner.  Again,  in  ex  parte 
the  Bank  of  England  (c),  one  of  the  parties  on  the  bill 
was  a  distinct  trader ;  but  the  judgment  proceeded,  not 
on  that  ground,  but  because  the  holder  knew  that  he  was 
a  partner,  and  it  appeared  on  the  bill  itself.  I  can  find 
no  trace  in  any  of  the  cases  of  sudi  supposed  rule  as  to 
individual  partners.  How  does  the  reasoning  apply  to 
the  principle  of  distinct  or  not  distinct  traders? 

(a)  1  Rote,  505.  (b)  2  Rose,  97.  (c)  9  J?Mr,  SS. 
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In  ex  parte  SittitO  (a)  Lord  Eldon  says,  '^  In  this  com-         18dS. 

"  mercial  country  it  has  become  of  great  importance  to        

^<  know  what  is  to  be  done  in  cases  where  the  same  indi-       MouIt. 

'*  vidual  is  to  be  considered  as  standing  in  many  distinct  ^"  ^"®  matter 

'<  characters  as  a  member  of  severd  firms.     If  you  lodk       Basrow 

«  at  the  old  law  as  to  bills  of  exchange,  you  wiU  find    «°**  ^^oxhpt., 

^<  that,  in  older  times,  it  was  found  infinitely  difficult  to 

^  deal  with  paper  to  which  a  man  was  par^  in  more 

*^  characters  than  one.     Now,  to  meet  the  more  com- 

^'  plicated  nature  of  commercial  relations,  we  say  that  a 

'<  man  may  be  half  a  dozen  men  for  the  purpose  of  bind- 

'<  ing  himself  and  benefiting  others,  and  for  that  pur- 

''  pose  may  put  his  name  upon  bills  in  difierent  cha- 

'<  racters,  [and  may  be  a  member  of  many  partnership 

**  houses.    These  various  relations  originally  came  upon 

''  the  Court  with  surprise,  and  presented  great  diffi- 

<^  culties."    And  he  then  goes  on  to  say,  that  ^^  another 

*'  relaxation  of  the  rule  was  therefore  admitted,  that 

<<  where  there  is  a  demand  arising  fix>m  a  dealing  by  the 

^^  partnership  in  a  distinct  trade,  proof  might  be  ad- 

<<  mitted ;  but  then  the  question.  What  is  a  dealing  in  a 

*^  distinct  trade  ?  is  always  to  be  looked  at  with  great 

^<  care.     I  apprehend  that  the  principle  does  not  apply 

*<  more  to  two  persons  who  happen  to  be  constituent 

<^  members  of  a  partnership  of  six,  than  to  one  or  each 

<<  of  the  six,  if  one  or  each  was  a  distinct  trader." 

As  to  eo;  parte  Husband  (ft),  which  is  supposed  to  de- 
cide the  case  before  us,  it  was  a  case  in  which  creditors, 
having  taken  a  bill  drawn  by  a  partner  upon  and  ac- 
o^ted  by  his  dormant  partner,  and  knowing  the  fact  of 
the  partnership  at  the  time  of  the  bankruptcy,  proved 
against  the  joint  .estate,  and  having  made  that  election, 
then  sought  to  prove  i^nst  the  separate  estate  of  the 

(a)  1  G,S^J.  583.  (A)  2  G.S^  J.  5. 
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1882.       dormant  partner.     They  had  made  an  option  in  respect 
""""^        of  a  contract  arising  by  implication  upon  the  bill,  not  by 
MoultT      ^^  ^^^^  ^^  ^^  "'^U  itself;  and  it  was  held  that  they 
In  the  matter  might  withdraw  their  proof  against  the  joint  and  prove 
Babrow       against  the  separate  estate  of  each  of  the  parties,  which 
and  another,    ^^g  according  to  the  contract  as  it  appeared  on  the  fiice 
of  the  bill,   which  was  several,  not  joint.      There  is 
a  material  distinction  between  the  cases.     Here  the  bill 
is  drawn  by  Barrow  ^  Co.,  carrying  on  trade  at  Man- 
chester, and  indorsed  by  6.  Geddes  jf  CkKf  carrying  on 
a  distinct  trade  at  Stockport.     The  word  Cb.  does  not 
disclose,  per  se,  the  explanation  that  it  means  Gtdda 
only.      It   is   dear  the  indorser  means  himself  and 
partners,  whoever  they  may  be.     Here  is  eveiy  ingre- 
dient in  the  case  to  entitle  the  parties  to  doable  proo^ 
if  no  rule  exists  excluding  such  proof  in  the  case  of  an 
individual  partner.     Here  are  two  distinct  firms,  neither 
disclosing  the  fact,  and  two  distinct  trades.     The  holder 
of  the  bill  had  no  reason  to  suppose  that  Banrow  was 
a  partner  of  Geddes^  or  that  Geddes  only  was  BcarronD  jr 
Co*     All  circumstances  concur,  and  I  can  find  no  reascm 
or  principle  for  distinguishing  between  major  and  minor 
partnerships  and  an  individual  trader,  a  member  of  a 
partnership. 

I  think  the  Commissioners  right,  and  that  the  double 
proof  ought  to  stand,  subject  to  the  deduction  of  the 
dividends  received. 

His  Honour  Sir  G.  Rose  :  — 

Messrs.  Williams  ^  Co.^  at  the  time  of  the  bankrqptqr, 
in  which  this  petition  is  presented,  were,  and  now  are, 
the  holders,  for  valuable  consideration,  of  K  bill  of  ex- 
change, on  which,  amongst  others,  are  two  several  in- 
dorsements ;  the  one  that  of  a  firm  of  Barrow  ff  Cb., 
and  the  other  that  of  an  individual,  George  Geddes,  The 
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firm  of  Barrow  §*  Co»  consist  of  Thomas  Barrow  and        1832. 

George  Geddes,  and  carry  on  the  business  of  commission        """" 

agents  at   Manchester.      George  Geddes  is   the  same        Moult. 

individual  trader  who  is  included  in  the  i&rm  of  Barrow  ^°  ^®  matter 

.  ,    .  of 

^  Co,y  and  carries  on  a  distinct  business,  as  cotton  spin-       Barrow 
ner,  at  Stockport,  (a)  •"^  ^''^''^ 

Barrow  and  Geddes  have  both  become  bankrupts, 
mdiether  under  a  joint  commission  against  them  both,  or 
under  distinct  commissions  against  them  separately,  is 
altogether  immaterial,  for  the  question  is  not  at  all  in- 
fluenced by  the  form  of  the  commission;  it  is  one  merely 
of  administration  of  assets,  which  in  bankruptcy  are,  — 
with  an  exception  for  this  purpose  unnecessary  to  be 
noticed, — always  administered  according  to  the  rules  of 
a  court  of  equity,  and  an  equitable  administration  of 
assets,  is  not  at  all  affected  by  the  mode  in  which  the  in- 
solvency has  been  declared  or  is  in  prosecution ;  whether 
under  a  joint  commission  against  all  of  a  firm*  or  under 
several  commissions  against  the  component  members  of 
it,—  the  principle  is  the  same. 

Williams  if  Co,^  when  they  received  this  bill,  were,  it 
is  admitted,  ignorant  that  George  Geddes  was  included 
in  the  firm  of  Barrow  ^  Co»;  a  circumstance  which  has 
been  considered  material  in  the  cases  where  the  question 
of  two  proofi  upon  a  bill  of  exchange  has  been  raised. 
And  the  point  upon  which,  from  a  difference  of  opinion 
in  the  Court,  our  judgment  has  been  deferred  till 
to-day,  is  simply  this :  Have  Messrs.  WiUianis  §•  Co.  a 
rigiit  to  prove  against  the  joint  estate  of  Barrow  and 
Geddes  in  respect  of  the  indorsement  Barrow  §•  Co.^  and 
also  against  the  separate  estate  of  Geddes,  in  respect  of 
his  separate  indorsement  ?  Now  here  it  must  be  under- 
stood, that  there  is  no  dispute,  that  a  holder  of  a  bill  can 

(a)  Under  the  firm  of  Geddes  and  Co. 

Vol.  I.  A  A 
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1^92.        prcyve  agnmst  e^er}*  name  upon  it  until  he  shall  hkwe 
_  received  twenty  shillings  in  the  pound :  that  there  is  no 

JBjr  parfe  ^  o  r 

Moult.  dottbt  as  to  the  effect  of  the  contract  either  in  law  or  in 
In  the  matter  gqy j^y .  ^jj^t  the  contract,  as  in  law  so  in  equity,  binds  both 
Barbow  B&now  and  Geddes  jointly,  and  Geddes  separately ;  but 
the  difference  between  the  two  branches  of  jurisprudence 
b  this,  that  the  law  looks  at  the  contract,  as  one  to  be 
enforced  through  the  individual  contracting  parties  re- 
spectively, without  any  qualification,  either  in  regard  to 
the  state  of  the  fund,  or  to  the  claims  of  other  creditors; 
but  equity  qualifies  the  relation  of  the  individual  coi>- 
tracting  parties,  by  a  convenient  attentioo  to  the  remedies 
of  other  creditors  of  the  same  debtor,  and  by  substituting 
the  remedy  against  the  assets  for  the  claim  on  the  party, 
and,  assuming  that  there  are  many  other  claimants 
against  the  same  insolvent,  it  modifies  the  rights  of 
creditor  and  debtor,  by  operation  against  the  estate 
instead  of  the  individual.  The  rule  appears  to  me  to 
be  not  an  arbitrary  rule,  in  the  sense  in  which  that 
appears  to  be  understood,  but  obviously  the  result  of  this 
principle. 

It  is  too  obvious  to  require  a  remark,  tliat  Messrs. 
IViUiams  ^  Co,,  if  they  ht^d  thought  fit,  might  have 
brought  an  action  against  ^rrot^  and  GeddeSj  or  against 
Geddes  simply ;  they  might  have  taken  execution  against 
the  joint  property  of  Barrow  and  Geddes,  and  the  sepa- 
rate property  of  Barrow,  and  the  separate  property  of 
Geddes.  But,  in  pursuing  this,  their  remedy  by  action, 
they  must  have  taken  their  chance  whether,  when  they 
had  followed  it  to  execution,  they  could  have  got  any 
part  of  the  property  of,  or  any  thing  beyond  the  persons 
of,  their  debtors ;  other  plaintiflk  might  have  been  before 
them;  judgments  might  have  been  confessed;  vpluntaiy 
assignments,  or  other  proceedings  or  events,  might  have 
divested  the  property ;  and,  in  point  of.  fact,  this  com- 

13 
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itiission,  a  statutory  execution,  has  done  so.    lliey  have,        1BS2. 
therefore,  elected  to  come  in  under  this  statutory  general        — ~" 
execution ;  and,  in  so  doing,  have  elected  to  abandon        Moult. 
^hat  right  which  the  law  would  have  given  them.    When  ^°  ^®  matter 
they  tender  their    proof   under    the  commission,  they       Barbow 
withdraw  their  debt  voluntarily  from  the  legal  operation  another, 

of  the  contract,  and  submit  it  to  be  regulated  by  the 
principles,  upon  which  assets  are  administered  in  bank- 
ruptcy. 

It  has  not  been  denied  that  it  is  a  universal  maxim  in 
the  administration  of  assets  in  equity,  that  the  separate 
estate  shall  be  applied  in  the  first  instance  to  the  separate 
creditors,  the  joint  estate  to  the  joint  creditors.  Mark 
the  distinction :  equity  does  not  alter  the  legal  contract ; 
it  does  not  say  that  the  joint  creditor  shall  not  be  paid 
out  of  the  separate  assets  of  both  his  debtors ;  but  it  says 
only,  that  a  commission  stops  the  diligence  or  action  of 
all  the  creditors,  so  that  they  are  all  to  start  fair,  with 
the  commission,  as  if  all  their  executions  had  come  to 
the  sheriff  at  the  same  time.  All  the  joint  creditors  shall 
ff>  first  to  the  joint  estate,  and  the  separate  creditors 
fir^  to  the  separate  estates ;  and  if  there  be  a  surplus  of 
the  joint  estate,  it  is  carried,  accc^ding  to  the  interest  of 
the  partners,  to  the  respective  separate  estates :  if  there 
be  a  surplus  of  the  separate  estates,  it  is  carried  to  the 
joint.  The  contracts  are  not  varied,  but  from  con- 
venience^ applied  upon  equitable  principles  to  insolvent 
estates,  amongst  creditors  whose  equitable  executions,  by 
the  effect  of  the  bankruptcy,  are  all  of  equal  date,  or  con- 
temporaneous; their  satisfaction  is  thus  marshalled  or  ar- 
ranged against^  but  not  confined  to,  the  respective  estates. 

An  ordinary  partnership  debt  is  in  law ;  and  in  equity 
likewise,  both  joint  and  several :  in  law  the  action  lies 
against  one  of  the  two,  subject  only  to  a  plea  in  abate* 
ment ;  and  by  execution  you  get  both  joint  and  several 

A  a2 


348  CASES  IN  BANKRUPTCY. 

1832.        property,  for  the  law  contemplates  solvencyy  proceeds 

•         upon  solvency,  or  ample  means  of  satisfaction,  either  in 

Moult.       person  or  property :  but  equity  in  bankruptcy  proceeds 
In  the  matter  upQ^  insolvenq/  ;  it  does  not  vary,  but  only  suspends  the 
Barrow       contract,  and  that  only  as  long  as  the  assets  are  in- 
and  ano    er.    j^j^qu^te.     If  there  should  be  a  surplus  of  the  separate 
estates  and  of  the  joint  estate,  the  creditor  has  the  same 
resource  to  them,  as  he  would  have  had  under  his  com- 
mon law  execution. 

True,  say  WiUiams  &  Co. ;  and  upon  that  principle  we 
are  willing  to  forego  the  right  which  the  law  would  have 
given  us  against  Barrow  &  Co.  upon  that  indorsement  ; 
for  as  to  thatj  we  have  nothing  but  the  joint  and  sepa- 
rate contract  by  operation  of  law ;  but  as  to  Geddes^  we 
have  his  separate  express  contract  by  indorsement:  h 
that  to  give  us  nothing  ?  —  Certainly  it  is  to  give  yoa 
something :  it  gives  you  the  benefit  of  election,  which, 
without  that  separate  indorsement,  you  would  not  have 
had.  But  then,  say  they,  Geddes  is  a  separate  trader, 
and  we  are  the  holders  of  a  commercial  contract.  But 
is  not  the  answer  obvious?  What  difference  can  the 
circumstance  that  Geddes  is  a  separate  trader  make, 
unless  the  law,  or  equity,  or  bankruptcy,  distinguishes 
his  separate  trading  stock,  as  a  distinct  recognized  stock, 
from  his  general  assets  ?  The  law  in  every  mode,  either 
by  common  law  execution,  equitable  decree,  or  bank- 
ruptcy, looks  for  the  satisfaction  of  his  contracts  to  his 
estate,  without  stopping  to  distinguish  whether  it  be  a 
debt  to  his  butcher,  his  baker,  his  taylor,  or  incurred 
in  his  trading  speculation.  When  you,  WiUiams  Sf  Co.j 
took  the  note,  you  looked  to  the  joint  means  of  B.  &  G. 
in  the  one  instance,  and  the  separate  means  of  G.  in  the 
other,  whether  trader  or  not ;  you  got  no  special  con- 
tract for  the  separate  trading  stock ;  you  looked  to  all 
his  property,  his   estate  at  Hampshire,  if  he  had  one, 
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BS  well  as  at  Chester ;  and  his  other  creditors,  whether        1832. 
for  trade  debts  or  not,  did  precisely  the  same.  — 

It  is  needless  to  go  through  the  cases ;  for  not  one  has       Moui!t.^ 
been  cited,  that  aifects  the  rule  that  you  cannot  prove  ^^  ^®  matter 
against  both  the  joint  and  separate  estate  of  the  same       Barrow 
individual ;  or  I  would  put  it  thus :  wherever  your  com-    *°   another, 
mon  law  execution  would  give  you  both  estates,  then^ 
under  the  equitable  execution  in  which  you  all  come  in 
together  upon  insolvency^  you  must  each  take  your  own 
estates  in  the  first  instance ;  not  exclusively,  but  in  the 
first  instance ;  subject  only  to  a  right  of  election,  which 
we  all  know  is  in  the  petitioning  creditor^  as  perhaps 
first  execution  creditor ;  and  to  a  right  of  election,  as  in 
this  case,  where  there  is  express  contract. 

From  the  first  to  the  last  of  Lord  Eldon*s  judgments, 
from  that  of  ex  parte  Bigg  (a)  down  to  the  last  case  of 
HudHmd{b)j  this  principle  is  established;  and  in  the 
last  case,  if  Lord  Ekbn  had  thought  otherwise,  he  would 
have  directed  the  proof  against  the  joint  and  the  separate 
instead  of  the  two  separate  estates.  In  the  case  of 
Blackburn  —  that  there  was  not  the  word  Co.  can  make 
no  difference :  whether  the  firm  be  Blackburn  simply,  or 
Blackburn  and  Co.,  the  legal  result  must  be  precisely 
the  same  as  to  all  its  incidents. 

Let  us  try  all  the  cases  by  that  o{  ex  parte  Walker  (c). 
A.  B.  C.  and  D.  are  engaged  in  a  joint  adventure;  A, 
draws  on  B.  and  C,  who  happen  to  be  partners  in  a 
distinct  adventure ;  and  the  bill  is  proved  against  A.  and 
against  B.  and  C ;  the  fact  of  A.  being  in  partnersliip 
would  have  prevented  a  bill  drawn  by  A.  on  A.  B.  C. 
and  D,  from  being  proved  against  A,  and  against  A,  B. 
C.  and  2).,  because  it  would  have  given  to  the  creditor 
twice  over  payment  out  of  funds  in  which  A.  was  inte- 


(«)  a  Ro»e^  37.  (6)  2  Glyn.  5.  (c)  Rose^  441, 
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1882.        rested;  but  A.  was  not   interested   in  the  property  of 

C  and  D.  the  acceptors,  and  C  and  D.  were  not  in- 

MouLT.       terested  in  tliat  of  A.  the  drawer ;  in  proving  against 
Id  the  matter  ^^  ^^  holders  came  into  no  competition  with  C.  and  Z). 
Barbow       In  the  kind  of  cases  to  wliich  I  have  last  adverted,  it 
and  another,    j^  nj^ntioned  that  the  proof  depends  upon  the  igno- 
rance of  the  parties,  that  the  firms  are  oonneoted.     In 
that  respect  the  Court  in  Bankruptcy  was  perhaps  rather 
legislating  upon  the  policy  of  checking  accommodation 
paper,  than  applying  an  ingredient  which  ought  in  har- 
ness to  qualify  the  express  contract  of  the  parties.    Upon 
the  whole,  therefore,  in  this  case  I  think  there  most  be 
election;  but  as  the  decision  is  against  the  finding  of 
the  commissioners,  I  cannot  give  costs.     Assign  tbem 
out  of  the  estate.      The  dividends  declared  most  be 
deducted. 


V.C. 

Nac.  26, 

1831. 

When  there  is 
a  surplus  upon 
the  estate  of 
three  which  is 
indebted  to  two, 
the  creditors  of 
the  three  are 
entitled  to  in- 
terest before 
the  surplus  u 
carried  to  the 
estate  of  the 
two. 


Ex   parte   OGLE.  — In   the    matter  of   THOMAS 
HURST,  JOHN  HURST,  and  ROBINSON. 

1  HERE  were  two  firms ;  Thomas  Hurstj  Mm  Surd, 
and  Joseph  Robinson;  and  John  Hurst  and  Josefh 
Robinson, 

The  petitioner  was  a  creditor  of  the  three,  upon  which 
estate  there  was  a  surplus. 

The  estate  of  the  two  were  large  creditors  upon  die 
estate  of  the  three ;  and  the  commissioners  had  admitted 
this  debt  to  be  proved,  on  behalf  of  the  estate  of  the  two^ 
against  the  estate  of  the  three,  upon  the  ground  that  the 
inability  by  one  partner  to  prove  against  another  did  not 
apply  when  all  the  joint  creditors  were  paid  and  there 
was  a  surplus. 

The  estate  of  the  two  was  insufficient  to  pay  more 
than  10^.  in  the  pound. 
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This  petition  prayed  that  the  petitioner  and  the  other        18S1. 

creditors  of  the  three  mic^ht  be  declared  to  be  entitled  to       ^ 

°  JSx  parte 

interest  before  any  dividend  should  be  paid  upon  the         Ogle. 

debt  proved  by  the  two.  *°  the^  matter 


Sir  Edward  Sugden  and  Mr.  Lgfich  for  the  petitioner : 
— This  case  is  virtually  decided  by  ex  parte  ReevCy  9  Fes, 
590,  in  which  Lord  Eldon  says,  "  It  is  now  therefore 
clearly  settled,  that,  where  there  is  a  partnership  and 
sepai*ate  debts  also,  the  partnership  shall  not  be  admitted 
a  creditor  upon  any  individual,  nor  any  individual  upon 
the  partnership,  until  the  creditors  of  the  individual  and 
the  creditors  of  the  partnership  are  satisfied  to  the  extent 
of  208.  in  the  pound  out  of  the  respective  estates ;  also, 
that  where  tne  separate  creditors  are  paid  20^.  in  the 
pound,  and  there  is  a  surplus,  that  surplus  shall  not  go 
immediately  to  pay  interest  to  the  separate  creditors,  but 
shall  go  to  make  the  joint  creditors  equal  with  them  as 
to  the  principal.  No  decision,  however,  has  gone  this 
length :  that,  if  both  the  joint  and  the  separate  creditors 
are  paid  to  the  extent  of  20s.  in  the  pound,  upon  the 
payment  to  that  amount  to  the  creditors  of  eadh  class^  a 
partner  shall  not  be  admitted  a  creditor  upon  the  part- 
nership or  upon  the  individual.  But  I  cannot  distin- 
guish the  cases ;  for  if  the  principle  is,  that  neither  the 
partnership  nor  the  individual  debtor  shall  claim  in  com- 
petition with  the  creditors,  and  if  the  creditors  are  en- 
titled to  any  interest,  the  interest  is  as  much  a  debt  as 
the  capital ;  and  that  principle  will  prevent  either  the 
partnership  or  the  individual  debtor  ranking  with  the 
other  creditors,  until  all  their  demand  is  satisfied ;  which 
includes  both  the  principal  and  interest  of  their  debts." 

Mr.  Eose  and  Mr.  Wright,  for  the  assignees,  cited  ex 
parte  MincAin,  2  G.  §•  J.  287 ;   ex  parte  Booardman, 
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1831.        Qxr,  275;  ex  parte  Clarke^  4  Ves.  677;  ex  parte  Kingy 
■  17  Ves.  116;  ex  parte  Reid,  2  Rose,  84. 

Sx  parte 

Id  the  matter       The  V  ice-Chancellor  :  —  I  am  unable  to  discover 

**^  any  difference  between  this  case  and  ex  parte  Reeve* 

and  others.     Here  there  is  not  any  question  between  the  different 

Dec,  Ip       creditors,  but  between  the  three  and  the  two ;  and  with 

1831.        respect  to  them,  tlie  law  is  declared  in  ex  parte  Reeve^ 

from  which  case  1  cannot  distinguish  the  preseut.     The 

order  must,  therefore,  be  as  prayed. 


7 


V.  C.  Ex  parte  CADBY.  —  In  the  matter  of  H UNTER. 

1831.         i  HIS  petition  prayed,  that  a  petitioner  resident  in 
The  attestation    Scotland  should  give  security  for  costs. 

of  the  solicitor 

«  :  ^r*^        Mr.  Knight  for  the  petitioner. 

that  the  petition 

is  proper;  not         ^y.  Montogu  for  the  respondent,  the  original  peti- 
costs.  tioner,  resident  in  Scotland :  — 

'A/  ryi  ^  *^  /^  .      By  the  order,  August  12,   1809,  all  petitions  of  a 
</>  00^  &^  J '  person  absent  from  the  kingdom  must  be  signed  by  the 

person  presenting  it  on  behalf  of  the  person  abroad,  and 
the  signature  must  be  attested  by  the  solicitor.  In  ex 
parte  Cuthbert  and  ex  parte  Titley,  1  MaeL  79,  the  Lord 
Chancellor  and  the  Vice-Chancellor  say,  that  <<  the 
order  obliging  the  attorney  to  attest  is  to  have  the 
pledge  and  responsibility  of  a  solicitor  to  the  proprieQr 
of  the  application,  and  to  make  the  attorney,  where  the 
case  calls  for  it,  pay  the  costs."  There  was,  therefcWf 
no  necessity  for  this  application. 

Vice-Chancellor  :  —  The  signature  of  the  solicitor 
to  a  petition  is  not  as  a  security  for  the  costs,  but  that 
the  petition  is  a  proper  one,  in  like  manner  as  the  signar 
ture  to  a  bill  in  chancery  by  a  barrister. 
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Ex  parte  OR  ACKLO  W.—  In  the  matter  of  PEET.         V.  C. 

rii  Ike.  27, 

1  HE  attestation  was  as  follows:  183L 

"  Witness,  The  attestation 

^<  Henry  George  Freame^  his  solicitor  in  the  matter  of  name  of  the  * 
this  petition,  6,  Symond's  Inn."  S^f  to"h^'  "^t 

tion. 

Mr.  Montagu  objected,  that  there  was  no  manifesta- 
tion that  the  attestation  was  that  of  the  petitioner:  it    /t^cc^  e  /^  O- 

appeared  rather  to  be  a  manifestation  of  the  signature     J />  '/y, 

of  the  Lord  Chancellor. 

The  Vice-Chancellor  :  —  I  think  that  the  attesta- 
tion is  not  sufficient. 

Mr.  Koe  for  the  petition. 


Ex  parte  SHEPLEY.—  In  the  matter  of  WRIGHT.        V.  C. 

fry  ^JLfCC*  'iif 

1  HIS  was  a  petition  to  set  aside  a  sale  by  assignees,  as    '   1831. 
collusive  and  improper,  on  the  ground  that  better  terms  ^^^  •»  *^  ■««^* 

ing  purchaser^ 

might  have  been  obtained ;  or  to  refer  it  to  the  commis-  pn  an  appUoa- 
sioners  to  ascertain  whether  or  not  the  sale  was  impro-  a^^*IilSe*by* 
perly  conducted,  and  whether  the  assignees  should  be  •""gn««»- 
removed. 

When  called  on,  it  was  objected  that  the  purchaser 
had  not  been  served. 

Mr.  Knighiy  in  answer  to  this  objection,  said,  he  re- 
membered a  case  in  which  a  person  had  bid  at  a  sale  of 
a  bankrupt's  goods  by  assignees,  and  on  an  application 
for  an  injunction  to  stop  the  proceedings  under  the  sale. 
Sir  John  Leach  refused,  on  the  ground  of  having  no  juris- 
diction ;  but,  on  appeal,  Lord  Eldon  granted  it,  on  the 
ground  that  tlie  purchaser  was  a  clerk  to  a  solicitor  con- 
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1831.  nected  with  the  commission,  and  that,  where  the  bidder 

is  in  any  way  connected  with  the  commission,  the  Court 

Shepley.  h^  jurisdiction;  if  not,  it  has  none.     In  the  present 

In  the  matter  ^j^gg  ^^^  purchaser  was  in  no  way  connected  with  the 

WmouT.  commission. 

Vice-Chancellor  :  —  Althou^  the  purchaser  him- 
self is  not  connected  with  the  commission,  yet  tlie  person 
who  actually  bids  is  so  connected  as  to  render  it  necessary 
that  he  should  be  served. 


V.  C.  Ex  parte  HALL. 

lgQ|  '       1  HIS  was  a  petition  presented  in  1831  to  supersede 

Signing  a  deed    ^  Commission  issued  in  1815.     The  facts  were  stated  in 
reciting  the        the  judgment. 

bankruptcy,  «c.  "      ^ 

ii  an  acquies- 

cence  in  the  ViCE-ChaNCELLOR  :  — 

lom^Aoa.  *         This  is  an  application  to  supersede  a  commission  after 

a  lapse  of  sixteen  years,  on  the  ground  ^f  want  of  form 
in  the  affidavit  and  bond.  The  objection  to  the  affidavit 
is,  that  it  was  not  sworn  before  a  master  extraordinary, 
or  other  person  having  jurisdiction ;  the  objection  to  the 
bond  is,  that  it  is  not  attested ;  and  there  is  a  third 
point,  the  want  of  a  sufficient  petitioning  creditor's 
debt.  Now,  granting  these  things  to  be  as  alleged,  the 
commission  would  be  void  at  law,  but  you  cannot  come 
here  after  lying  by  during  so  long  a  j)eriod,  when  joo 
have  your  remedy  at  law. 

But  I  shall  decide  this  case  upon  a  di£Perent  ground. 
Some  years  after  the  issuing  of  the  commissioOj  the 
bankrupt  assigned  part  of  bis  properQr  by  a  deed)  which 
recited  the  commission,  and  the  proceedings  under  it 
This  is  such  an  acquiescence  as  would  be  a  bar  io  an 
action  at  law,  and  certainly  effectually  prevents  my 
interfering. 
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Ex  pcaie  LANGLEY.  V.  a 

rp  Dec  29, 

1  HE  respondents  gave  the  following  notice :  —  1831. 

**  Take  notice,  that  it  is  intended  to  read  the  evidence  Notice  of  «n 
of  W.  Pym^  given  before  the  commissioners.''  wrtain^paf  J  rf 

At  the  hearing,  the  respondent's  counsel  was  proceed-  ^rlr^JiunthT 
ing  to  read  other  parts  of  the  proceedings  under  the  parts  being  read, 
commission,  \yhich  was  objected  to. 

Vice-Chancellor  :  —  Although  prim&  facie  the  re- 
spondents may  have  a  right  to  read  all  the  proceedings 
under  the  commission,  yet  the  notice^  having  expressed 
that  particular  parts  would  be  read,  was  equivalent  to 
a  waiver  of  the  right  to  read  the  rest,  according  to  the 
maxim,  expresm  ttnius  eat  exclusio  aUerius. 


Ex  parte  HELSBY.  q  r^ 

rp  .  .  January f 

1  HE  petitioner  had  been  found  a  bankrupt  nnd^  a        1832. 

commission  which  issued  on  the  8th  of  November  1881.  A  bankrupt. 

He  surrendered  on  the  3d  of  January  1832,  when  he  oommisdonersf 

was  called  before  the  commissioners,  to  be  examined.  ^f^T**®*^ 

rrom  arrest  on 

The  examination  took  place  on  that  day,  at  Liverpool,  •  capias  utlaga- 
and  lasted  until  half  past  one  o'clock.  He  was  pre- 
paring to  go  home^  after  the  conclusion  of  the  examina- 
tion^  and,  when  in  the  act  of  leaving  the  room^  he  was 
arrested  by  the  respondent  on  a  writ  of  capias  utlagatunij 
which  had  issued  upon  process  of  outlawry  in  an  action 
of  debt  against  the  petitioner.  The  officer  who  served 
the  process  upon  and  arrested  him  was  informed  that  he 
had  been  attending  upon  the  oanunissioners  of  bank- 
rupt, by  their  order,  for  the  purpose  of  examination, 
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1831.        and  that  he  had  not  since  returned  home.     The  pro- 
■"■""        tection  indorsed  upon  the  summons  was  shown  to  the 
Helsby.       respondent.     But  he  refused  to  acknowledge  the  pro- 
tection, and  conveyed  the  petitioner,  by  virtue  of  the 
writ,  as  his  prisoner,  to  Lancaster  Castle. 

Upon  this  statement  of  facts  the  petition  (which  was 
signed  by  the  agent  of  the  petitioner)  prayed  that  be 
might  be  discharged  out  of  custody,  and  that  the  respon- 
dent might  pay  the  costs  of  the  arrest  and  the  petition. 

Mr.  Koe  for  the  petitioner :  — 

The  petitioner  may  be  considered  as  a  witness,  and  in 
such  character  is  entitled,  by  the  rules  of  the  common 
law,  to  his  discharge.  It  is  not  necessary  to  argue  the 
case  on  higher  grounds,  or  upon  any  special  protection 
arising  out  of  the  statutes  of  bankruptcy.  Considered 
in  this  point  of  view,  he  is  entided  to  the  ordinary  pro- 
tection of  a  witness,  eundo,  morando^  et  redeundo. 

The  only  distinction  which  can  be  attempted  is,  that 
he  was  taken  in  a  process  of  oudawiy ;  but  it  is  not  the 
privilege  or  protection  of  the  witness  for  his  own  benefit, 
but  of  those  who  require  his  examination,  the  creditors. 
As  to  the  distinction,  there  is  none  in  substance ;  for  the 
process  of  oudawry,  in  civil  suits,  is  used  only  to  enforce 
a  pecuniary  demand,  or  the  performance  of  a  duty. 
There  is  no  case  precisely  in  point,  (a) 

Mr.  Richards  for  the  respondent :  — 
It  is  setded  by  ex  parte  Temple  (ft),  that  crown  pro- 
cess is  not  affected  by  the  protection  under  tlie  statutes 
of  bankruptcy.  The  question  here  raised  is,  whether  it 
is  civil  process.  If  not,  it  must  be  admitted  that  the 
arrest  was  proper,  and  that  the  party  cannot  be  dis- 

(fl)  Ex  parte  Rtutel,  1  Rose,  278;  19  Vei.  163. 
(A)  2  Rote^  22. 
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charged.    The  writ  of  capias  utlagaium  concludes,  ^<  that        188 1  • 
the  body  of  the   outlaw  shall   be  brought  before  the        '       ' 
Court,  to  do  and  receive  what  the  Court  shall  consider       Hslsby. 
of  him  in  this  behalf." 

An  oudaw  cannot  sue  in  law  or  equity.  A  plea  of 
outlawry  prevents  all  further  proceeding.  The  party  is 
put  beyond  the  pale  of  the  law ;  his  goods  are  forfeited 
to  the  Crown ;  sometimes  they  are  granted  to  the  credi- 
tor ;  but  they  are  the  property  of  the  Crown  by  for- 
feiture, in  the  same  manner  and  right  as  die  goods  of 
felons,  as  a  punishment  for  not  appearing,  (a)  The 
oudawry  may  be  reversed  under  the  statute,  (b)  The 
writ  is  not  a  civil  process;  and  the  oudaw,  while  he 
remains  so,  can  make  no  applicadon  to  any  court,  or  for 
any  purpose.    Somerville  v.  fVatkinSy  14  Etui,  356. 

Upon  the  question  of  costs  it  should  be  observed,  that 
the  petidon  rests  upon  a  ground  diiferent  from  that 
which  is  now  taken  in  the  argument* 

Mr.  KoCf  in  reply,  said,  that  it  had  been  decided  (c), 
diat  the  protection  arose  out  of  the  statute ;  but  it  had 
also  been  decided,  and  in  the  case  of  an  arrest  under  an 
extent  at  the  suit  of  the  Crown,  that  the  bankrupt  was 
entided  to  protection  and  discharge  by  the  rules  of  the 
conunon  law  applicable  to  the  case  of  witnesses,  (d) 

After  the  argument  the  case  stood  over  for  considera-^      Jan.  19, 
tion  until  the  19th  day  of  January,  when  the  judgment        1832. 
was  pronounced. 

Erskine,  C.  J.,  after  stating  shordy  the  facts,  pro- 
ceeded as  follows : 

Two  questions  arise  upon  the  facts. 


(a) V.  Bromiei/,  2  P.  ex  parte    Wright^    2    G.  S^  J, 

W.  269.  206. 

(A)  4  &  5  W.  &  M.  c.  18.  W)  Ex  parte  RuueU,  1  Rose, 

(c)  Price*s  case,  Z  V.^  B.2Z\  278;  19  Ves.  163. 
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1831.  I.  Whed^er  the  protection  which  is  afforded  by  law 

TIL.  ^  bankrupts  attending  commissioners  for  examination 
Helsby.       extends  to  proceedings  by  outlawry  ? 

2.  Whether,  supposing  the  arrest  to  be  irr^ular, 
the  petitioner,  being  an  outlaw,  is  under  disability,  or 
can  be  heard  in  a  coturt  of  justice  for  any  other  purpose 
than  to  set  aside  the  oudawry  ? 

On  both  these  questions  the  Court  is  unanimous  in 
opinion  that  the  arrest  was  irregular,  and  that,  for  the 
purpose  of  this  petition,  the  bankrupt,  although  an  out- 
law, may  be  heard. 

The  protection  afforded  to  bankrupts  is  twofold. 
First,  Under  the  general  rule  of  the  common  law  ap- 
plicable to  all  persons  attending  as  witnesses  before  a 
court,  or  persons  having  power  to  enforce  their  attendance. 
In  this  respect  the  bankrupt  is  in  the  condition  of  a 
witness ;  and  the  case  ex  parte  Russdl  is  an  audiority 
for  this  position.  Secondly,  The  bankrupt  has  protec- 
tion by  the  express  words  of  the  statute,  6  Geo.  4,  c  16, 
s.  IIT.  The  words  are,  ^'  that  the  bankrupt  shall  be 
free  from  arrest  or  imprisonment  by  any  creditor  in 
coming  to  surrender,  and  after  surrender  during  the 
forty  days,  and  such  further  time  as  shall  be  allowed 
him  for  finishing  his  examination."  And  it  is  further 
provided,  that  in  case  of  arrest,  ^  he  shall,  on  pro- 
ducing the  summons  under  the  hands  of  the  com- 
missioners to  the  officer  who  shall  arrest  him,  and 
giving  such  officer  copy  thereof^  be  immediately  dis- 
charged." 

Under  this  section  the  law  gives  a  remedy,  prefixing 
a  condition,  with  respect  to  the  performance  or  nonper- 
formance of  which  the  Court  has  nothing  to  do,  this 
application  not  being  grounded  on  the  clause  of  the 
statute,  but  upon  the  common  law.  (a) 


(a)  See ejf  parte D<mUty,7Ves,5l6f and  Shupton't  C9m^Buek^4^, 
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Tlie  petitioiier  was  arrested  at  the  close  of  his  exaiui-        1881. 

nation,  while  he  was  preparing  to  go  home*     He  is        

therefi:Nre  clearly  under  the  protection  of  the  commoo       Hbu^ 
law  rule  ap{dicable  to  witnesses,  unless  there  is  some-^ 
thing  in  the  nature  of  the  process   under  which  the 
arrest  took  place  which  overbears  the  rule. 

It  was  a  process  of  outlawry  in  a  civil  suit,  far  the 
recovery  of  a  debt. 

It  is  therefore  in  substance  civil  process,  and  the  peti- 
tioner stands  within  the  circle  drawn  by  the  common 
law ;  although  a  person  outlawed  on  criminal  process  is 
not  protected  as  a  witness,  it  is  otherwise  in  the  case  of 
a  person  outlawed  upon  civil  process. 

But  it  is  urged  that  the  case  is  beyond  the  principle, 
because  the  process  is  criminal,  and  not  civil,  although 
the  object  and  end  of  it  is  to  enforce  a  debt.  But  it  is 
sued  out  at  the  instance  of  a  creditor;  it  is  sued  out  to 
compel  the  defendant  to  appear  and  answer  in  advil 
suit  where  appearance  is  sufficient,  and  to  give  bail  in 
cases  of  bailable  actions. 

The  protection  of  a  bankrupt  or  a  witness  shotdd  not 
be  affected  by  the  mere  form  of  the  process.  Thb  may 
be  stated  on  the  authority  of  Lord  Bedadak,  in  the  case 
of  re  M^WilUams^  (a)  That  was  the  case  of  an  attach- 
ment for  not  paying  money  according  to  an  order;  and 
it  was  held,  that  every  mode  by  which  a  creditor  can 
arrest  a  debtor  is  within  the  meaning  and  protection  of 
the  statute  and  the  common  law.  The  doctrine  is  sup- 
ported by  all  the  authorities;  ex  parte  Parker  (6),  King 
V.  EdwardB  (c),  WaU  v.  Athmton.  {d) 

Is  it  any  strain  of  principle  to  say,  that  process  of  out- 
lawry comes  under  the  same  rule  ?  The  authority  of 
>■■-■- 

(a)  1  5.  (J-  L.  169 ;  and  see  ex  parte  Parker,  3  Ves.  554. 

(A)  5  Ve$,  554.  .  ifi)  9B.^C,  652.  {d)  2  Base,  1 96. 
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1831.  GtbbSj  C.  J.,  in  Hesse  v.  Wood  (a),  is  sufficient  to  autho- 
rize  our  holding  that  a  capias  utlagatum  is  only  process 
Hblsby.  in  the  suit  to  bring  in  the  party.  Between  process  of 
outlawry  in  civil  and  criminal  cases  there  is  a  great  dis- 
tinction, marked  by  the  circumstance,  that  in  the  one 
case  the  party  may  be  a  witness,  in  the  other  not.  This 
is  laid  down  by  Hak  in  his  Pleas  of  the  Crown  (i)« 
where  he  draws  the  distinction. 

It  appears,  therefore,  to  me,  and,  I  believe,  to  the 
whole  Court,  that  this  was  an  unlawful  arrest,  because 
the  petitioner,  as  a  bankrupt,  was  at  the  time  attending 
.  upon  an  examination. 

The  second  question  is,  whether  the  petitioner^  being 
an  outlaw,  has  a  locus  standij  or  can  be  heard  in  this  or 
any  court  of  justice  while  the  outlawry  is  in  force.  It 
is  true,  that  in  cases  where  the  party  is  proceeding  to 
recover  a  debt  it  has  been  ruled  that  he  cannot  be 
heard.  BriUon  says,  <<  respondra  a  taut,  nul  respondra  a 
bit**  Upon  this  doctrine  it  must  be  admitted,  that  an 
outlaw  would  be  estopped  in  a  case  where  he  alone  was 
interested ;  so  it  was  decided  in  Loukes  v.  BMeatA,  (c) 
The  cases  and  the  principle  of  decision  were  considered 
in  the  reasons  for  the  judgment  given  in  that  case  by 
Parkf  J. ;  and  the  result  of  the  reasoning  is  to  shew,  that 
the  party  in  that  case  was  seeking  to  gain  a  pecuniary 
benefit,  which  was  the  ground  of  the  decision.  We  do 
not  propose  to  interfere  with  the  principle  of  law  estab- 
lished in  that  case,  but  admit  that  a  party  is  estopped  by 
outlawry  when  he  is  himself  the  only  person  interested. 
But  in  this  case  the  question  is  not  personal  to  the  bank- 
rupt only :  it  affects  the  court  and  the  creditors. 

That  a  witness  is  protected  after  the  conclusion  of  the 
examination  hardly  needs  authority.      On  this  point 


(a)  4  Taun.  394.  (b)  VoLii.  p.  299.  (c)  4Bmg.  419. 
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Cameron  v.  Lightfoot  (a)  is  a  very  strong  case.    In  bank-        1831. 

ruptcy  it  is  the  privilege,  not  of  the  person  outlawed,        

but  of  the  court  and  the  creditors ;  as  in  the  case  of  a  Helmy. 
witness  it  is  the  privilege  of  the  suitor.  The  case  of 
a  bankrupt  falls  under  similar  principles ;  and  it  is  an 
additional  reason  against  such  a  proceeding,  that  this  was 
an  arrest  by  a  creditor,  which  is  against  the  whole  policy 
of  the  bankrupt  laws. 

Where  the  bankrupt  is  brought  before  the  Court  by 
process  of  law,  to  make  discovery  and  disclosure  for  the 
benefit  of  all  the  creditors,  it  would  be  inconsistent  to 
suffer  one  creditor  to  gain  an  advantage  over  all  the  other 
creditors,  and  deprive  them  of  the  attendance  of  the  bank- 
rupt on  his  assignees,  to  explain  his  books,  his  accounts, 
or  his  conduct. 

The  general  principle  and  rule  of  law  is  clear.  But 
there  are  conflicting  privileges ;  and  where  the  benefit  of 
the  statutes  of  bankruptcy  would  be  intercepted  by  ad- 
mitting the  general  rule  to  apply,  which  excludes  an 
outlaw,  and  does  not  permit  him  to  be  heard  in  court, 
except  for  reversing  his  oudawry,  the  general  rule  be- 
comes inapplicable,  and  the  privilege  of  the  bankrupt, 
or  rather  of  the  court  and  the  creditors,  prevails  over 
the  general  rule,  or  becomes  an  exception.  It  is  like 
the  privilege  of  an  attorney,  which  is  that  of  his  client ; 
or  of  a  member  of  parliament,  which  is  that  of  the 
public. 

The  Court  is  of  opinion,  that  the  prayer  of  the  peti- 
tion should  be  granted,  so  far  as  relates  to  the  bankrupt's 
discharge ;  and  that  the  costs  should  be  paid  out  of  the 
bankrupt's  estate. 

Pell^  J.,  said  that  he  entertained  some  doubts  on  the 

question.     The  cases  were  contradictory.     The  general 

_.  

(a)  2  W.Blac,  1115. 

Vol.  I.  B  B 
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1831.        rule  was,  that  an  outlaw,  having  treated  the  process  with 
contempt,  could  not  be  heard.     In  criminal  cases  it  was 

Ex  parle         , 

Helsby.       Clear. 

If  the  matter  rested  upon  that  statute  there  was 
another  difficulty.  The  petition  was  framed  with  a  view 
to  discharge,  under  the  clause  (117)  of  the  statute;  and 
if  it  had  stood  solely  on  that  clause,  he  could  not  have 
been  discharged,  for  want  of  having  complied  with  the 
condition  prescribed.  It  did  not  appear  that  he  had 
shewn  his  protection,  or  given  or  offered  a  copy  of  it. 

It  might  perhaps  be  objected,  that  this  was  required 
only  for  the  purpose  of  enabling  tiie  party  to  bring  an 
action ;  but  it  appeared  to  be  annexed  as  a  condition 
precedent  to  the  discharge,  (a) 

If  the  question  is  to  be  decided  by  the  common  law 
right  applicable  to  witnesses,  the  controversy  would  lie 
between  the  old  rule  and  the  distinction  in  modem  times 
as  to  outlawry  on  civil  process. 

The  distinction  is  taken  in  Loukes  v.  Holbeach  {b)^ 
and*  it  runs  through  all  the  cases.  The  ground  taken 
in  that  judgment  was,  that  the  proceeding  was  solely 
for  the  benefit  of  the  party ;  no  other  person  was  direcdy 
or  indirectly  interested.  That  reason  will  not  apply  to 
the  case  of  a  bankrupt,  for  other  persons  are  interested 
in  his  examination.  In  Greaves  v.  D'Acastro  (c)  it  was 
said,  that  <^  a  capias  uUagaium^  at  the  suit  of  the  parQr, 
was  to  be  considered  as  a  private  execution,  and  is  ooly 
auxiliary  to  the  party."  If  this  be  so  it  stands  upon 
the  same  footing  as  other  civil  process.  An  oudaw  is 
permitted  to  give  evidence  in  civil  or  crimuial  cases, 
where  the  life  or  liberty  of  a  fellow  subject  is  interested 
in  his  testimony;  his  contumacy  ought  not  to  interfere 

(a)  See  CHaughton  v.  Legh^  I  B.  Sf  C.  652,  i  D.SfR.  S5l;  vod 
ex  parte  Leigh,  1  G,S^J.  2(>4-6. 

(6)  4  Bing.  419.  (c)  Bwnb.  64. 
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with  this  duty;  so  the  heirs  of  an  outlaw  may  take  by         1831. 

descent.     Where  others  would  be  prejudiced  by  his  dis-         

ability  it  becomes  inoperative.  The  same  principle  we  Helsby. 
find  laid  down  as  law  by  Lord  Coke  (a),  from  whose  Com- 
mentary on  Litdeton  it  appears  that  the  disability  of  an 
outlawry  can  only  be  pleaded  where  a  party  sues  in  his 
own  right.  He  says,  ^^  If  an  executor  or  administrator 
sueth  any  action,  tUlary  in  the  plaintife  shall  not  disable 
him,  because  the  suit  is  in  outer  droit'*  One  thing  is 
singular,  that  an  outlaw,  although  in  a  civil  suit  he  is 
competent  to  give  evidence,  yet  he  is  not  competent  to 
act  as  a  juror. 

This  was  before  the  act  of  parliament  regulating  the 
law  as  to  jurors.  I  do  not  understand  the  distinction. 
I  have  expressed  my  opinion  with  hesitation^  because 
there  is  no  decided  case  upon  the  subject.  I  adopt, 
however,  the  opinion  which  has  been  expressed  by  the 
Chief  Justice,  because  it  is  a  question  of  personal  liberty ; 
and  in  the  case  of  an  arbitrary  and  severe  rule  of  law 
I  should  be  desirous  to  give  the  party  the  benefit  of  any 
construction  in  his  favour. 

Cross,  J.,  said,  that  as  the  Chief  Justice  had  expressed 
the  unanimous  opinion  of  the  Court,  he  was  unwilling 
to  add  any  observation. 

Rose,  J.,  concurred  in  opinion  that  the  petitioner 
should  be  discharged,  but  proposed  that  it  should  be 
made  part  of  the  order  that  no  action  should  be  brought 
by  the  petitioner. 

The  order  was  made  accordingly ;  and  it  was  further 
directed,  that  the  costs  (b)  should  be  paid  out  of  the 
estate,  (c) 

(a)  Co.  Liu,  197.  (b)  See  ex  parte  Wood,  18  Vet. 

(c)  Q.  Was  the  assignee  before  the  Court  ?«— See  as  to  the  general 
rule  with  respect  to  costs,  ex  parte  Donleryy  7  Vet.  316. 
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C.  R.  Ex  parte  SAY.  —  In  tiie  matter  of  THORNTON. 

Jan.  21,      ^yi- 
1831.        iVlR.  WOOD  applied  to  the  Court  that  a  mortgagee 

On  an  applica-  might  have  leave  to  bid,  and  that  the  costs  of  the  ap- 
^!^  for  leave  pHcation  might  be  paid  out  of  the  proceeds  of  the  sale, 
to  bid,  the  a»-     jjg  stated,  that  this  had  been  ordered  in  ex  parte  Marsh* 

ugnees  consent-  '  . 

ing,  the  costs  of  1  Mad,  148. ;  but  he  thought  it  proper  to  mention  the 
may'be  paid  out  cases  of  cx  parte  Hammond^  Buckj  465,  and  ex  parte 
of  the  esute.       2Jo6i,MO»,  Mont.  §•  Maca.  26 1 . 


'^U^/^  fif- 


Mr.  Pattison  consented  on  the  part  of  the  assignees. 

Per  Curiam. 

As  the  assignees  consent,  and  it  is  for  the  benefit  of 
the  estate  that  the  mortgagee  should  bid,  we  make  the 
order  as  prayed. 


L.  C.        Ex  parte  CHUCK.  —  Bfthe  matter  of  J.  C.  STAR- 

LiNc.  Inn,       KEY,  W.  STARKEY,  and  W.  WHITESIDE. 
August  25, 

1  HIS  was  an  appeal  by  the  assignees  from  the  dedsioD 
'e^f^t  c  w///  J'.  of  the  Vice-Chancellor. 

><^/  /^^*  ^  ^^  y^^V^'  '^^  ^^^  ^^  ^^  ^^^^^^  ^^  ^®  judgment  of  the  Vice- 
.  ^  y^  Chancellor,  are  stated  in  the  report  of  ex  parte  JenmngSj 
^/^      1  Mon/.  45. 

Mr.  Bose  and  Mr.  Wood  for  the  appellants. 

Mr.  Turner  for  the  respondents  (the  petitioners  before 
the  Vice-Chancellor). 

Mr.  jRosf^s  argument  is  stated  in  the  re{d[y» 
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The  Lord  Chancellor  observed,  that  he  considered        1831. 

the  case  of  such  importance  to  trade,  that  he  would  not        

decide  it  without  the  assistance  of  two  of  the  judges,  to       Ch^. 
whom  he  would  communicate  Mr.  Ros^s  argument,  in  '"  ^®  matter 
order  that  he  might  not  call  upon  him  again  till  tlie      Starkby 
reply.  ""^  oihm. 

The  appeal  came  on  to  be  heard  this  day,  before  the    August  21. 
Lord  Chancellor,  Lord  Chief  Justice  Tindal,  and  Mr.  J. 
Littledak. 

Lord  Chancellor  :  —  We  are  agreed  that  the  case 
of  CoidweU  V.  Gregory  {a)  must  be  considered  as  over- 
ruled by  Enderby  v.  Gilpin,  [b) 

Mr.  Wood  for  the  assignees :  — 

The  decision  of  the  Vice-Chancellor  leads  to  the  anni- 
hilation  of  dormant  partnerships,  and  the  subtraction  of 
an  immense  mass  of  capital  from  commercial  enterprize. 
Those  who  embark  in  dormant  partnerships,  to  whatever 
extent,  are  already  subjected  to  an  appropriation  of 
their  whole  property  to  the  debts  subsequently  contracted 
by  the  partnership,  but  they  have  an  opportunity  of 
watching  the  conduct  of  their  partners,  and  if  any  breach 
of  trust  be  contemplated,  can  call  for  the  interference  of 
this  Court.  The  decision  of  the  Vice-Chancellor  estab* 
lishes  a  principle  of  far  more  serious  consequence; 
namely,  that  if  capital  to  any  amount  be  brought  into  a 
partnership  by  a  dormant  partner,  and  the  new  firm 
become  bankrupt  the  next  week,  the  whole  of  that  capital 
must  be  applied  in  payment  of  debts  which  were  con* 
tracted  by  the  old  firm  previously  to  the  introduction 


(fl)  1  Pri.  129.  (fi)  2  5.  *  C.  589. 

BB  3 


866  CASES  IN  BANKRUPTCY. 

1831.       of  the  dormant  partner,  and  against  which  it  was  impos- 
■"^        sible  for  him  by  any  foresight  to  have  protected  himself. 
Chuck.  ^^  order  to  ascertain  the  law  of  the  case,  it  is  impcM*- 

In  the  matter  ^^^^  ^  distinguish  between  two  classes  of  dormant  part- 
Starket  ners.  The  one  where  the  party  is  a  partner  simply  by 
and  othere .  construction  of  law,  lending  money  to  the  firm,  and  re- 
ceiving a  rate  of  interest  which  would  be  usurious  if  he 
were  not  taken  to  risk  the  capital  as  a  partner ;  the  other 
where  the  partner,  though  unknown  to  the  world,  has 
yet  an  actual  interest  in  the  effects  of  the  partnership. 
Lord  Eldan  takes  this  distinction  in  ez  parte  Hamper  (a), 
where  he  was  of  opinion  that  a  joint  commission  against 
the  ostensible  and  dormant  partners  would  not  be  good 
in  the  first  case^  although  it  would  in  the  second.  In 
the  principal  case,  Whiteside  was,  by  the  terms  of  the 
partnership  deed,  interested  in  the  effects  of  the  partner- 
ship  at  the  time  of  the  bankruptcy.  The  cases,  therefore, 
that  apply  to  the  other  description  of  dormant  partners 
are  here  inapplicable. 

The  earliest  instance  of  any  question  being  mooted 
upon  the  application  of  the  statute  of  James  to  the  Atae 
of  dormant  partners  is  in  Binfbrd  v.  Dommet  (6),  more 
than  a  century  and  a  half  after  the  passing  of  the  statute. 
In  that  case,  however,  Lord  Alvanley  would  not  decide 
the  point,  but  directed  an  issue,  to  try  whether  under  the 
circumstances  there  was  any  partnership.  Then  came 
the  case  of  Caldwell  v.  Gregory^  which  is  to  be  oonsideml 
as  overruled  by  Enderby  v.  Gilpin.  But  these  cases  are 
distinguishable  from  the  principal  case.  In  both  there 
was  a  dissolution  of  partnership  previously  to  the  bank- 
ruptcy. In  Coldwell  v.  Gregory^  by  the  agreement  upon 
dissolution,  certain  articles  wei'e  specified  which  were 

(«)  17  Vei.  411.  (A)  4  Vet.  756. 
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to  become   the  property  of  the  retiring  partner,  who        1881. 
might,  therefore,  have  removed  them,  instead  of  leaving         " 
them  in  the  possession  and  reputed  ownership  of  the        Chuck. 
continuing  partner;  and  in  Enderby  v.  Gilpin  a  year  '"  ^^^  matter 
and  a  half  had  elapsed  since  the  dissolution,  so  that  there      Starkey 
had  been  ample  time  for  the  dormant  partner  to  wind  others, 

up  the  concern,  and  obtain  possession  of  his  share.     In 
the  principal  case  the  partnership  continued  up  to  the 
time  of  the  bankruptcy.     The  Starkeys  and  Whiteside 
were  joint  tenants,  and  held  the  partnership  property 
per  my  et  per  tout;  the  possession  of  the  Starkeys  was 
therefore  a  possession  by  title,  and  the  observations  of 
Lord  RedesdcUe  in  Joy  v.  CampbeU  (a),  and  the  class  of 
cases  where  trustees  become  bankrupt,  {Ck^peman  v.  001-- 
lant  (b)j  ex  parte  Martin  (c),)  which  did  not  apply  to  the 
case  of  Enderby  v.  Gilpin^  ^PP'y  ^^^  great  force  to  the 
principal  case.    There  has  been  considerable  doubt  whe- 
ther in  any  case  of  tenancy  in  common  the  statute  is 
applicable,  Flyn  v.  Mathews  (</),  Mucklow  v.  Mangles  (e) ; 
and  although  the  late  case  of  Kirkby  v.  Hodgson  (f) 
appears  to  have  overruled  that  doubt,  yet  it  must  be 
observed  that  that  case  was  decided  by  two  of  the  judges 
only,  and  that  the  legislature  appears  to  have  disap- 
proved of  the  decision  (4  Geo.  4.  c.  41.)     In  the  prin- 
cipal case  the  Starkeys  may  also  be  considered  as  trustees 
for  WhUesidSj  and  thus  to  have  had  only  a  qualified  pos- 
session of  the  property. 

The  principal  case  is  again  very  distinguishable  from 
ColdweU  V.  Gregory^  and  Enderby  v.  Gilpin^  because  in 
those  cases  the  question  arose  between  a  solvent  partner, 
who  had  retired  from  the  concern,  and  the  assignees, 
and.  not  between  two  classes  of  creditors ;  and  the  lean- 


(tf)  1  Sch,  <$•  Lef.  328.       {fi)  1  P.  Wnu,  314.       (c)  2  Rose,  3.31. 
(rf)  1  Atk.  105.  \e)  1  Taun.  519.  (/)  \  B.SfC  588. 

B  B  4 


868  CASES  IN  BANKRUPTCY, 

1831.        ing  of  the  Court  would   naturally  be  much  stronger 
against  the  solvent  partner  seeking  to  abstract  a  portion 

Ex  parte 
Chuck.       of  those  funds  which,  as  far  as  regarded  the  creditors 

In  the  matter  subsequent  to  the  dissolution,  could  only  be  reached  by 

Starkey      considering   them  as  part  of  the  remaining  partner's 

aud  others.     ^^^,^^*„ 
property. 

Then,  if  the  case  be  not  within  the  principle,  is  it 
within  the  policy  of  the  statute  ?  That  policy  contem- 
plated the  suppression  of  fraudulent  credit ;  and  it  was 
regarded  as  a  constructive  fraud  to  allow  another  to 
obtain  credit  by  the  apparent  possession  of  property  not 
really  his  own.  But  dormant  partners  always  bring 
capital  into  the  business,  and  the  substantial  benefit 
usually  far  exceeds  the  diminution  in  value  of  the  other 
partner's  share  in  the  copartnership  effects.  Besides, 
where  a  person  continues  a  partner  up  to  the  bank- 
ruptcy, he  is  liable  for  all  the  debts  contracted,  and 
cannot  by  any  construction  be  held  to  contemplate  a 
fraud  by  establishing  a  credit,  when  he  suffers  in  exact 
proportion  to  the  quantity  of  debt  incurred  by  his  part* 
ners*  The  case  is  materially  different  where  there  has 
been  a  dissolution  of  partnership,  and  there  is  no  longer 
a  liability. 

As  to  the  question  of  hardship,  there  may  be  great 
hardship  in  either  way.  It  is  now  decided,  that  a  dor- 
mant partner  cannot  be  pleaded  in  abat^nent  wheie 
there  is  no  notice  to  the  creditor ;  but  in  the  very  last 
case,  De  Mantort  v.  Sawiders  (a),  it  was  held  to  have 
been  properly  left  to  the  jury  to  determine  whether  there 
was  such  notice  to  the  creditor,  although  the  partner  was 
what  is  generally  called  a  dormant  partner.  We  mayi 
therefore,  assume,  that  if  the  jury  had  a£Brmed  the  notice 
the  creditor  would  have  been  bound  to  proceed,  as  in 

(a)  I  B.  ij-  Ad,  398. 
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bankruptcy,  to  prove  against  the  ostensible  and  dormant        1881. 

partners  jointly.     If,  then,  in  the  principal  case,  any        

creditors  had  notice  of  Whiteside  being  a  partner,  and,      ^huck!"^ 
trusting  expressly  to  his  property,  had  advanced  money  ^^  '^®  matter 
to  the  partnership,  yet  the  decision  of  the  Vice-Chan-      Stabkey 
cellor  would  sweep  away  the  very  property  upon  which    "*^  others, 
he  relied,  by  converting  it  into  the  property  of  the 
Starkeys  only,  against  which  he  would  be  unable  to  prove 
as  long  as  there  was  a  single  public-house  left  to  form 
joint  property  of  the  three.   When  we  consider  the  very 
slight  circumstances  which  may  be  regarded  as  consti- 
tuting notice,  the  chance  of  hardship  of  this  description 
may  be  held  to  be  equal  to  that  incurred  by  depriving 
the  sepai*ate  creditors  of  the  SUxrkeys  of  part  of  their 
fund. 

Mr.  Turner  for  the  respondents :  — • 

The  case  is  one  to  which  the  statute  is  clearly  appli- 
cable. The  words  of  the  act  (a)  are,  ^^  If  any  bankrupt, 
at  the  time  he  becomes  bankrupt,  shall,  by  the  consent 
and  permission  of  the  true  owner  thereof,  have  in  his 
possession,  order,  or  disposition  any  goods  or  chattels 
whereof  he  was  reputed  owner."  Here  the  Starkeys 
were  the  reputed  owners  of  Whiiesid^s  share  in  the  pro- 
perty, which  he  left  in  their  order  and  disposition.  No 
case  can  be  found,  except  ColdweU  v.  Gregory^  where 
it  has  been  held  either  that  partners  have  a  qualified 
ownership  or  are  trustees  for  the  dormant  partner.  The 
cases  of  trust  are  cases  where  goods  are  left  with  another 
for  a  particular  purpose,  as  doth  left  with  a  tailor  to  be 
made  up,  and  the  like.  In  Collins  v.  Forbes  (6),  Ashurstj 
J.,  in  delivering  the  opinion  of  the  Court  on  a  case 

[a)  6  Geo.  4,  c.  1 6,  8.  72.  (fi)  3  T.  R.  316. 
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1831.  which  was  of  that  description,  says,  **  It  is  a  very  dif- 

ferent  case  from  that  of  a  person  making  a  sale  of  any 

Chuck.  part  of  his  property,  and  yet  continuing  in  possession, 

In  the  matter  ^^^  taking  upon  him  the  disposition  of  it,  with  the  con- 

Stabkby  sent  of  the  vendee."     The  latter  case  is  precisely  in 

and  ot  ere.  p^jj^^  y^^^ .  f^^  ^^  Starkeys^  after  disposing  of  part  of 

their  interest  to  Whiteside^  are  allowed  by  him  to  remain 
in  possession,  and  take  upon  themselves  the  disposition 
of  it.  Where  a  retiring  partner  suffered  the  stills  and 
other  property  of  a  partnership  to  remwi  in  the  order 
and  disposition  of  the  continuing  partners,  a  deed  having 
been  executed  by  which  the  use  only  of  the  property  was 
vested  in  the  continuing  partners,  and  an  annuity  to  the 
retiring  partner  was  charged  on  the  property,  although 
it  was  contended  that  the  possession  was  under  the  deed, 
and  upon  a  trust  for  the  retiring  partner,  yet  the  move- 
able chattels  were  held  to  be  within  the  statute.  Bom 
V.  Baker,  (c) 

The  consequences  of  reversing  the  decision  of  the 
Vice-Chancellor  would  be  most  ruinous  to  trade.  How 
can  any  one  know  whether  there  be  a  dormant  partner 
or  not  ?  Yet,  after  dealing  witli  the  two,  upon  the  credit 
of  the  property  of  the  two,  the  creditor  is  to  be  told, 
upon  a  bankruptcy,  that,  since  Iiis  debt  was  contracted, 
a  third  party  has  become  interested  in  that  property ; 
and  that,  as  it  forms  the  joint  estate  of  the  three,  no  part 
of  it  is  applicable  to  the  payment  of  his  debt.  If  he  had 
been  aware  of  the  introduction  of  Whiteside  as  a  partner, 
he  might  have  brought  an  action  against  the  Starkeys, 
and  compelled  payment  or  a  dissolution. 

The  creditors  of  the  three  will  have  their  remedy  in 
either  way ;  but  the  respondents,  who  are  creditors  of 


(a)  9  Easty  216. 


and  others. 
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the  two  only,  will  be  entirely  deprived  of  their  dividend.        1831. 

As  to  the  hardship  upon  the  dormant  partner,  it  is  no        

greater  hardship  than  he  would  be  exposed  to  if  his       Chuck. 
partners  ran  away  with  the  property.  '"  the  matter 

The  cases  do  not  all  of  them  relate  to  dissolved  part-  SrAaKsr 
nerships.  The  first  case,  Binfbrd  v.  Dommetj  was  not 
of  that  description  ;  and  although  Lord  Alvanley  did  not 
decide  that  case,  but  directed  an  issue,  it  was  only  ac- 
cording to  the  well-known  rule  of  the  Court,  never  to 
decide  a  point  of  law  until  the  state  of  the  facts  be  first 
ascertained.  The  case  of  the  partnership  of  Shakeshafi^ 
SHrrupy  and  SalUbtfry^  (cited  in  ex  parte  Rt^n  (a),  and 
in  Curtis  v.  Perry  (6),  but  not  any  where  reported,)  is 
precisely  in  point ;  for  there  the  property  of  the  partners 
in  the  countr}'  having  been  sent  to  their  partner  in  town, 
it  was  held,  upon  the  bankruptcy,  to  be  the  separate 
property  of  the  latter. 

This  case  is  said  to  be  distinguished  by  the  circum- 
stance of  the  partnership  not  having  been  dissolved ;  but 
in  ex  parte  Dyster  (c),  where  Lord  Eldan  expressed  his 
doubt  as  to  the  decision  in  Coldwdl  v.  Gregory j  no  dis- 
tinction was  taken  as  to  the  partnership  being  dissolved 
or  not 

The  point  as  to  tenancy  in  common  has  been  ex- 
pressly decided  by  Kirkby  v.  Hodgson  (</),  and  it  is  also 
decided  by  Enderby  v.  Gifyrin ;  for  it  applies  equally 
where  there  has  been  a  dissolution,  until  the  accounts 
are  wound  up. 

Mr.  Bose  in  reply : — 

The  respondents  rely  upon  the  simple  point  of  order 
and  disposition,  and  do  not  meet  our  case,  which  rests 

(a)  6  Vci,  123.  {b)  6  Vei.  743.  (c)  2  Roie^  256. 

{d)  1  B,S^C.  588. 
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1831.        upon  the  administration  of  estates  in  bankruptcy.     It  is 

^  put  in  argument,,  that  if  the  respondents  had  been  aware 

Chuck.        of  the  introduction  of  a  dormant  partner,  they  might 

In  the  matter  i^^yQ  brought  an  action  against  the  Starkeys ;  but  the 

Staakey      original  petition  before  the  Vice-Chancellor  admits  that 

and  ot  ere.    j^fimifigg^  the  principal  creditor  of  the  Starkeys^  was  aware 

of  the  new  partnership. 

The  case  of  Shakeshqftj  Stirrup^  and  Salisbury  is  re- 
ported upon  another  point,  in  1  Ckt,  442 ;  and  it  there 
appears,  that  the  house  in  town  was  entirely  a  separate 
concern  from  that  in  the  country,  and  carried  on  bjr 
diiferent  partners;  it  amounts,  therefore,  to  no  more 
than  the  common  case  of  order  and  disposition.  But  our 
position  is,  not  simply  that  all  the  cases  turn  upon  a  dis- 
solution of  partnership  having  taken  place,  but  also  that 
they  are  all  of  them  cases  of  a  solvent  partner  trying  his 
right  against  the  assignees,  and  not  of  a  contest  between 
two  different  classes  of  creditors.  The  creditors  of  the 
solvent  partner,  in  such  a  case,  were  not  interested,  as 
he  was  enabled  to  pay  them  out  of  his  own  property, 
even  if  his  share  of  the  capital  should  be  swept  away  by 
the  operation  of  the  statute.  Ex  parte  Dysier  was  pre- 
cisely the  case  of  a  solvent  partner  where  the  partner- 
ship itself  was  illegal,  Dyster  being  a  broker  of  the  city 
of  LfOndon,  and  by  his  bond  precluded  from  carrying 
on  the  business  of  the  partnership,  which  was  that  of 
drysalters. 

Tlie  inconveniences  of  the  Vice-Chancellor's  decision 
are  most  formidable,  when  we  consider  the  enormous 
amount  of  capital  employed  in  dormant  partnerships. 
Tlie  question  of  notoriety  is  one  of  great  difficulty. 
How,  for  instance,  can  Jennings  claim,  who  was  aware 
of  the  formation  of  the  new  partnership?  The  very 
circumstance  of  the  original  petitioner's  being  entided 


and  otbera» 
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under  a  joint  commission  against  the  three  is  an  answer        1831. 

to  it.     The  validity  of  the  jurisdiction  depends  upon         

there  being  a  good  commission  under  which  the  appli-        Chuck. 
cation  is  made ;  but  if  the  whole  property  of  tlie  partner^  ^^  ^^  matted 
ship  is  to  be  regarded  as  belonging  to  the  Starkeysj  there      STABKsr 
is  no  property  upon  which  the  joint  commission  can  be 
founded.     Then  how  can  the  property  be  administered 
under  this  commission  ?    Ex  parte  Hamper,  (a)     Can  it 
be  denied)  that  if  a  creditor  of  the  three  had  brought  his 
action,  including  Whiteside^  he  would  have  had  execution 
against  the  three  ? 

The  Lord  Chancellor.  —  The  practice  of  dormant 
partnerships  is  a  fruit  of  the  usury  laws ;  tlie  dormant 
partner  has  no  interest  in  the  property. 

Mr.  Base :  — 

But  here,  by  the  deed,  WhUeHde  does  take  an  express 
interest  in  the  property. 

The  case  of  ex  parte  Enderby  is  not  only  the  case  of 
a  solvent  partner,  but  one  where  there  was  consider- 
able laches  on  the  part  of  the  plaintiff;  and  the  decision 
was  on  the  same  principle  as  if  he  had  never  been  a 
partner  at  all.  Our  case  is  one  between  the  creditors, 
and  not  in  any  respect  similar  to  those  in  which  an 
action  of  trover  is  brought  by  the  partner  himself. 

The  possession  of  the  Starkeys  is  a  possession  with 
tide,  and  it  is  also  a  qualified  possession. 

It  has  been  repeatedly  held,  that  in  all  cases  of  agent 
or  factor  the  statute  does  not  apply.  If,  then,  the 
Starkeys  can  be  regarded  as  the  agents  of  Whiteside^  that 
will  displace  the  argument  on  the  statute.  Such  could 
not  be  the  case  in  Enderby  v.  Gilpin^  where  the  partner- 
ship was  at  an  end. 

(a)  17  Vet.  411. 


374  CASES  IN  BANKRUPTCY. 

1831.  Again^  if  there  be  possession  with  property,  or  a  trust, 

~^~'        the  statute  is  inapplicable.     Look  at  the  partnership 

Ejp  parte        j  .        . 

Chuck*        deed,  which  is  expressly  made  ^^  upon  mutual  trust  and 

In  the  matter  confidence,"  The  ordinary  definition  of  partners  is,  that 
Staekbt  they  act  as  the  agents  of  each  other ;  but  here  the  express 
^'^'  agreement  is,  that  the  two  are  to  carry  on  the  business 
for  the  benefit  of  the  third.  If  there  be  no  property,  it  is 
agency ;  if  the  agency  be  connected  with  property,  it  is 
a  trust.  Can  the  possession  of  the  Starkeys  be  distin- 
guished firom  that  of  Whiteside  ?  Or  if  it  can,  must  not 
their  possession  be  either  as  agents  or  trustees  ?  The 
express  agreement  is,  that  at  the  termination  of  the 
partnership  the  property  siiall  be  taken  to  be  WhxU" 
sid^s  to  the  extent  of  24,000/.  Here  the  bankruptcy 
has  determined  the  partnership,  and  Whiteside  has  ac- 
quired an  express  lien,  which  cannot  be  displaced  by  the 
creditors  of  the  Starkeys.  If  the  law  were  to  give  it  to 
the  Starkeys^  yet  an  equity  is  raised  for  Whiteside  to  the 
extent  of  24,000/. 

There  is,  then,  1st,  a  possession  coupled  with  title. 
2d,  Tliis  possession  is  qualified,  as  to  Whiteside^s  share, 
being  held  by  the  Starkeys  either  as  agents  or  trustees. 

This  case  has  stood  for  judgment  fi*om  31st  August 
1831,  and  has  not  yet  (March  1832)  been  delivered. 


•^^ 
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J"  i^  £f  '^^yfof- 

Ex  parte  TINDAL.  —  In  the  matter  of  GIBBONS        L.  C. 

,^     .      -  ^     and  SMITH.  >^/^;,^^.        Lord  C.J. 
^^c^y/Zi^^j-^.  ^  Tindal. 

1  HIS  was  a  question  upon  section  56  of  6  Geo.  Ai,      Mr.  J. 

c.  16.' (a)  LUtledale, 

The  settlement  upon  which  the  question  arises  was  t^qi'  * 
made  on  the  marriage  of  Elizabeth  and  William  Smith. 
Edward  Grat/,  upon  the  marriage  of  his  daughter  Eliza-  i/^M^  ^^  ^  ^ 
beth,  now  the  wife  of  William  Smith,  covenanted  to  pay 
immediately  1,000/.  and  1,300/.  navy  five  per  cents, 
both  of  which  sums  should  be  for  the  absolute  benefit  of 
William  Smith ;  and  he  further  covenanted,  *^  that  he 
should  secure  the  further  sum  of  4^000/.  to  the  trustees 
of  the  settlement,  within  twelve  months  after  his 
decease." 

William  Smith  covenanted  to  secure  an  annual  sum 
of  80/.,  during  the  joint  lives  of  himself  and  his  wife, 
"  upon  trust**  that  the  trustees  shall  yearly,  during  the 
joint  lives  of  Elizabeth  and  William^  pay  80/.,  asElizabethj 
notwithstanding  her  intended  coverture,  and  as  if  she 
were  sole  and  unmarried,  shall  from  time  to  time  direct 
or  appoint;  and,  in  default  of  such  direction  and  ap« 

(a)  The  following  is  the  sec-  to  ascertain  the  value  thereof, 

.  tion.    '*  If  any  bankrupt  shall,  and  to    admit  such    person  to 

before  the  issuing  of  the  com-  prove    the    amount    so    ascer- 

mission,    have    contracted    any  tained,  and  to  receive  dividends 

debt  payable  upon  a  contingency  thereon ;  or,  if  such  value  shall 

which  shall  not  have  happened  not  be  so  ascertained  before  the 

before  the  issuing  of  the  com-  contingency  shall  have  happened, 

mission,  the  person  with  whom  then  such  person  may,  after  such 

suTch  debt  has  been  contracted  contingency  shall  have  happened, 

may,  if  he  think  fit,  apply  to  the  prove  in  respect  of  such  debt, 

commissioners    to    set   a  value  and  receive  a  dividend  with  the 

upon  such  debt;  and  the  com-  other  creditors,  not   disturbing 

oissioners  are  hereby  required  any  former  dividend." 
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I8S1.        pointment,  &c.    that    ihe    heifs,    executors,    adminis- 
tratois,  and  assigns  of  him  the  said  Jfilliamj  shall  and 

TiNDAu       ^^  ^^  And  before  the  expiration  of  twelve  calendar 
In  the  matter   months  next  after  his  decease,  well  and  truly  pay  oi^ 

GiMMoss      cause  to  be  paid  unto  the  trustees  the  sum  of  4,000/.^ 
mod  another,    ^jj^  interest;  and  that  the  trustees  shall,  during  th^ 
life  of  the  said  Tfilliam  Wynne  Smith,  pay  the  interest, 
unto  niUiam  JFynne  Smith  and  his  assigns,  for  his  and 
their  own  proper  use ;  and  from  and  after  the  decease 
of  the  said  William  Wynne  Smith,  do  and  sfaaD,  during 
the  life  of  the  said  Elizabeth  Gray,  in  case  she  shall  be 
then  living,  pay  the  interest^  dividends,  and  annual  pro- 
duce unto  the  said  Elizabeth  Gray  and  her  assigns,  for 
her  and  their  own  use  and  benefit ;  and  after  the  de- 
cease of  the  survivor  of  them  the  said  EHzabeth  Gray 
and  WiUiam  Wynne  Smith,  upon  trust  that  they  the  said 
trustees  shall   pay,  transfer,  and  assign  the  said  trust 
monies,  stocks,  ftmds,  and  securities,  and  the  interest, 
dividends,  and  annual  produce  thereof,  to,  between,  and 
amongst  all  and  every  or  any  of  the  children  or  child 
of  the  said  Elizabeth  Gray  by  the  said  William  Wynne 
Smith,  in  manner  herein-after  mentioned,  (that  is  to 
say,)  the  said  trust  monies,  stocks,  funds,  and  securities 
to  be  an  interest  vested  or  interests  vested  in  all  and 
every  or  such  one  or  more  exclusively  of  the  other  or 
others  of  such  child  or  children,  or  their  or  any  of  their 
issue  born  in  the  lifetime  of  the  said  Elizabeth  Gray  and 
WiUiam  Wynne  Smithy  or  in  the  lifetime  of  the  survivor 
of  them,  and  to  be  paid,  transferred,  and  assigned  to 
him  or  them  respectively  on  or  at  such  ages,  days,  or 
times,  but  not  a  remoter  period  than  twenty-one  years, 
to  be  computed  from  the  decease  of  the  survivor  of  them 
the  said  Elizabeth  Gray  and  WiUiam  Wynne  Smith  ;  and 
if  there  shall  be  more  than  one  such  child  or  other  issuer 
in  such  shares  and  proportions,  charged  with  such  annual 
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sums  of  money,  and  subject  to  such  limitations  over  for  1831. 
the  benefit  of  the  said  children  or  issue,  or  some  or  one  ^ 
of  ibeaiy  with  such  provisions  for  their  respective  main-  t'ndIl!^ 
tenance  and  education^  upon  such  conditions,  with  such  ^^  ^^^  matter 
restrictions,  and  in  such  manner  as  the  said  Elizabeth  Gibbons 
Gray  and  WiUiam  Wynne  Smitli  shall,  during  their  joint  ""**  another. 
lives,  by  ^ny  deed  or  deeds,  instrument  or  instruments 
in  writing,  with  or  without  power  of  revocation,  to  be  by 
them  respectively  sealed  and  delivered  in  the  presence 
of  and  attested  by  two  or  more  credible  witnesses,  from 
time  to  time  direct  and  appoint;  and  in  default,  and 
until  such  joint  direction  or  appointment,  then  as  tlie 
survivor  of  them  tlie  said  Elizabeth  Gray  and  IViUiam 
Wynne  Smithy  by  any  deed  or  deeds,  instrument  or  in- 
struments in  writing,  with  or  without  power  of  revoca- 
tion, so  to  be  by  him  or  her  sealed  and  delivered,  and  so 
to  be  attested  as  herein-beforc  is  mentioned,  or  by  his 
or  ber  last  will  and  testament  in  writing,  or  any  codicil 
or  codicils  thereto,  to  be  by  him  or  her  signed  and  pub- 
lished in  the  presence  of  and  attested  by  the  like  number 
<^  credible  witnesses,  shall  from  time  to  time  direct  or 
appoint ;  and  in  de&ult  of  and  until  such  last-men- 
tioned direction  or  appointment,  and  so  far  as  no  such 
last-mentioned  direction  or  appointment  shall  extend, 
do  and  shall  stand  and  be  possessed  of  the  said  trust 
monies,  stocks,  funds,  and  securities,  and  the  interest, 
dividend,  and  annual  produce  thereof,  in  trust  for  all 
and  every  the  children  and  child  of  the  said  Elizabeth 
Gray  by  the  said  WilHam  Wynne  Smith,  who,  being  a 
son  or  sons,  shall  attain  the  age  of  twenty-one  years,  or 
who,  being  a  daughter  or  daughters,  shall  attain  that  age 
or  marry,  to  be  divided  between  or  among  them  (if  more 
than  one)  in  equal  shares,  and  in  case  thei'e  shall  be  but 
one  sueh  child,  then  the  whole  to  be  in  trust  for  tliat  one 
duld :  Provided  that,  in  default  of  direction  or  appoint- 
VoL.  I.  CO 
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1831.        meat,  the  trustees  shall^  after  the  decease  of  the  suiriTor 

•         of  them  the  said  Elizabeth  Gray  and   WiUiam  Wynne 

TiNDAL.^      Smithy  and  during  the  minority  or  respective  minorities 
In  the  matter    of  any  child  or  children  of  the  said  intended  marriage, 
Gibbons        ^'^^  whom  a  portion  or  portions  is  or  are  intended  to  be 
and  another,    hereby  provided  as  aforesaid,  and  whose  portion  or  por- 
tions shall  not  then  be  vested,  pay  and  apply  for  or 
towards  the  maintenance  and  education,  or  otherwise  for 
the  benefit  of  any  such  child  or  children^  all  or  any  part 
of  the  interest,  dividends,  and  annual  produce  of  hu$, 
her,  or  their  presumptive  portion  or  portions  imder  the 
trusts  aforesaid  ;  and  also  that  it  shall  be  lawful  for  the 
said  TTumuu  Tindal  and  Richard  Bird^  and  the  survivor 
of  them,  and  the  executors,  administrators,  and  assigns 
of  such  survivor,  after  the  decease  of  the  survivor  of  them 
the  said  Elizabeth  Gray  and   WiUiam  Wynne  Smithy  or 
in  the  lifetime  of  them  or  of  the  survivor  of  them,  with 
their,  his,  or  her  consent  in  writing,  to  pay  or  apply, 
for  or  towards  the  placing  out  in  the  world  to  any  trade, 
employment,  or  profession,  or  as  apprentice  or  clerk,  or 
otherwise,  for  the  advancement,  benefit,  or  preferment 
of  any  son  of  the  said  Elizabeth  Gray  by  the  said  ffVUem 
Wynne  Smithy  who  shall  then  be  presumptively  entided 
under  the  trusts  aforesaid :  And  it  is  hereby  further  agreed 
and  declared,  between  and  by  the  said  parties  to  these 
presents,  that  if  no  child  or  other  issue  of  the  said  Eli' 
zabeth  Gray  by  the  said  William  Wynne  Smith  shall,  under 
or  by  virtue  of  the  trusts  herein-before  declared,  become 
entitled  to  the  said  trust  monies,  stocks,  funds,  and  secu- 
rities, tlien  and  in  such  case  they  the  said  trustees  do  and 
shall,  after  such  failure  of  issue  of  them  the  said  EKzqbdh 
Gray  and  William  Wynne  Smithy  as  herein-befbre  is  men- 
tioned, pay,  transfer,  and  assign  the  said  trust  monies^ 
stocks,  funds,  and  securities,  and  the  interest,  dividends, 
and  annual  produce  thereof,  or  so  much  thereof  reqpecr 
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lively  as  shall  remain  after  answering  the  trusts  and         1831. 

purposes  aforesaid,  unto  the  survivor  of  them  the  said         

Elizabeth  Gray  and  William  Wynne  Smith,  his  or  her       t'ndal.^ 
executors^  administrators,  and  assigns,  for  his  or  her  and  ^°  ^^^  matter 
their  own  proper  use  and  benefit :  Provided  also,  that       Gibbons 
the  provision  hereby  made  for  the  said  Elizabeth  Gray    *"^  another, 
is  and  in  full  satisfaction  and  bar  of  her  dower." 

All  the  covenants  to  be  performed  by  Edward  Gray 
were  performed  during  his  life,  and  the  4,000/.  was  duly 
paid  by  his  executors  soon  after  his  death. 

Commission  of  bankrupt  issued  against  W.  Smith. 
The  trustees  applied  to  prove  the  value  of  the  4,000/. 
covenanted  to  be  paid  by  the  executors  of  W.  Smith 
within  twelve  months  after  his  deatli.  The  proof  was 
rejected  by  the  commissioners.  Their  decision  was  re- 
versed by  his  Honor  the  Vice- Chancellor  ( 1  Mont.  §• 
Mac,  415).  The  decision  of  his  Honour  was  reversed 
by  Lord  Lyndhurst  (1  MotU.  8f  Mac.  422).  This  was  a 
petition  to  Lord  Brougham  to  rehear  the  order  made  by 
Lord  Lyndhurst. 

Mr.  Montagu  and  Mr.  Parker  for  the  petition  :  — 
llie  objections  are,  1st,  this  is  not  within  the  meaning 
of  the  act  a  debt  contracted ;  2d,  the  contingency  is  too 
remote. 

As  to  the  first  objection,  that  this  is  not  a  debt  con- 
tracted, the  words  are,  "If  any  bankrupt  shall  have 
contracted  any  debt  payable  upon  a  contingency  which 
shall  not  have  happened  before  the  issuing  of  the  com- 


mission." 


The  meaning  of  these  words,  according  to  their  com- 
mon usage^  and  as  explained  by  Mr.  Justice  Burrough  in 
Bire  v.  Moreau,  4  Bingh.  59,  is  ^^  a  contract  upon  a  con- 
iingency."  The  section  does  not  apply  to  tort,  or  to 
costs,  because  they  are  not  by  contract,  but  in  invitum^ 

cc  2 
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18S1. 

Ex  parte 

TiNDAL. 

Ill  the  matter 

of 

Gibbons 

and  another. 


Bire  v.  Moreau^  4  Bing.  59 ;  or  to  unliquidated  damagtt^ 
Atwood  V.  Partridge^  4  Bing.  210 ;  FcAer  v.  Yoimg^ 
S  B.^A.  529. 

It  does  apply  to  a  contract  on  a  contingency  wbich  is 
capable  of  being  ascertained^  as  a  sum  certain  depending 
upon  the  life  of  an  individual.  It  is  decided  in  ezptxrU 
Grutidt/j  1  M.  8f  M.  290,  that  a  bond  and  covenant  oT 
this  nature  gives  a  right  of  proof.  In  that  case,  by  an 
indenture  bearing  date  the  18th  day  of  February  1772, 
and  made  on  the  marriage  of  George  Russell  (the  bank- 
rupt) and  Sarah  his  T^*ife,  George  Russell  covenanted, 
in  consideration  of  the  then  intended  marriage,  and  of 
2,000/.  (the  amount  of  his  wife's  portion),  that  in  case 
his  wife  or  any  issue  of  the  marriage  should  survive  him, 
he,  George  Russell^  his  executors  or  administrators,  should, 
immediately  upon  his  decease,  pay  to  the  trustees  the  sum 
of  2,000/.,  amongst  other  trusts,  upon  trust  that,  in  esse 
there  should  be  any  child  or  issue  of  the  marriage  living 
at  the  time  of  the  death  of  the  survivor  of  the  said 
George  Russell  and  SaraJi  his  wife,  the  trustees  should 
pay  the  said  sum  of  2,000/.  to  and  amongst  such  children 
equally,  and  that  each  part  or  share  should  become 
vested  and  payable  at  twenty-one  or  marriage.  Mr.  Rus- 
sell also  executed  a  bond  of  the  same  date  in  the  penal 
sum  of  4,000/.  for  the  performance  of  the  covenants 
contained  in  the  marriage  settlement. 

When  this  case  was  argued  before  Lord  Lyndhnrslj 
it  was  said  that  the  present  case  differed  from  ex  parte 
Grundy i  as  *^m  ex  parte  Grundy  there  was  a  bond  and 
a  strict  legal  debt.  In  the  present  case  no  debt  has  been 
contracted."  But  there  is  not  any  weight  in  this  h^a- 
soning,  as  debt  lies  upon  a  covenant  for  a  sum  certain, 
and  in  neither  case  could  any  action  be  maintained 
until  after  the  death  of  the  covenanter,  and  after  the 
bankruptcy. 
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It  is,  therefore,  a  debt  contracted  within  the  words        1831. 
used  in  the  statute :  but,  if  the  words  were  not  clear,  th^  ' 

intention  of  the  statute  would  remove  all  doubt;  for,  Tinsal. 

Firsts  This  is  a  remedial  statute;  and  must  be  so  ^°  the  matter 
construed  as  to  suppress  the  evil  and  advance  the  remedy.       Gibbons 
Tlie  nature  of  the  evil  has  been  explained  by  various  o»other. 

Chancellors  and  Judges.  In  ex  parte  Greenway^ 
A.D.  1740,  1  Atk,  113,  this  was  a  petition  by  the  wife  of 
the  bankrupt  to  prove  on  a  similar  bond.  Tlie  Lord 
Chancellor  said,  ^<  The  question  is,  whether  this  is  not  a 
debt  become  due  before  the  estate  is  distributed ;  and  it 
would  be  the  hardest  case  in  the  world,  if  such  a  person 
should  not  be  admitted  a  creditor  before  the  estate  is 
divided  away.  The  penalty  in  an  obligation  is  debitum 
in  prcBsenti^  and  the  condition  only  suspends  it;  so  that 
it  is  looked  upon  as  a  debt  from  the  time  of  the  execu- 
tion of  the  bond.  There  are  a  great  variety  of  deter- 
minations in  the  books;  and,  therefore,  I  desire  that  one 
counsel  of  a  side  n^ay  speak  to  it  on  tlie  next  d^y  of 
petitions,  unless  the  creditors,  at  a  meeting  for  the  pur- 
pose, will  agree  to  give  a  sum  pf  money  to  tliis  poor 
woman,  in  lieu  of  her  share  upon  the  dividend  of  the 
bankrupt's  effects.*' 

On  a  future  day  it  was  stated  to  have  been  agreed  to 
let  in  the  wife  of  the  bankrupt  as  a  creditor  for  150/1 
half  of  the  bond  debt  only,  and  that  it  was  acquiesced 
under  by  the  petitioner.  The  Lord  Chancellor : — *^I 
am  very  glad  you  have  compromised  it." 

In  ex  parte  Grootne,  1744,  1  Atk.  115,  on  articles 
previous  to  the  marriage  of  the  petitioner,  the  husband 
covenants  to  leave  his  wife  600L  on  the  coiitingency  of 
surviving  him.  A  commission  of  bankruptcy  is  taken 
out  against  the  husband,  who  dies  before  any  dividend 
is  made :  the  petitioner  attempted  to  prove  the  600/.  as 
a  debt  before  the  commissioners,  but  they  refused,  and 

cc3 
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]?31.        fier=ft:c»  iccijef  =i:<v  b^  pechioo  to  be  admitted  a  ere- 

£i:c  ic  "ie  *5*»u     The  Lobd  Chancellor  said.  These 

y-,^^-^       irt  5*-QccirDgs  cases  c<  T;iIoe :  more  often  cases  of  hard- 

Ii  a«  soczr   j^p  ^-,«  cccpttsscc     It  weie  to  be  wished  that  they 

Czjsm:^^       v^£^   pr:-*r»ieti   io€  b^  act  of  paiiiameDt,  and  I  hope 

Kirrttfr.    ^^-^  2«i-6e2si3  who  hears  me   will  consider  how  to 

rectifv  ii  rT  at-ce  future  statute.    The  case  of  Groome 

LiTe  bini^Lips.  and  I  am  sorry  for  it ;    but  as 

i.w  n«Gv  ^cinii^   I  cannot  determine  otherwise.     I 

ho^,  ho^eTer.  :L^  1  said  before,  that  some  gentleman  will 

think  of  a  clause,  by  way  of  amendment,  to  this  last 

Bcinkrupc  Act.  which  may  remedy  and  settle  this  for  the 

future- 

In  (J  parte  BarktTj  9  Vts,  110,  upon  the  marriage  of 
the  petitioner  with  Hammak  Bonilq^,  Joseph  and  IVUUam 
Ihmbyj  by  their  joint  and  several  bond,  became  bound 
in  2,000/.,  with  a  condition  to  be  void,  if,  within  three 
calendar  months  after  the  decease  of  the  oUigors  or  the 
survivor,  the  executors  should  pay  1,000/. 

Tliere  are  various  other  cases  in  which  the  nature  of 
the  eril  intended  to  be  remedied  by  this  statute  appears. 
In  Mayer  v.  Sieurard^  4  BnrTj  2439,  cited  8  East,  516, 
the  Court  says,  ^^  It  is  a  hardship  to  leave  a  bankrupt 
liable  to  covenants,  when  an  act  of  law  has  divested  him 
of  the  power  of  performing  them." 

In  JVyUie  v.  UHhes,  Doug.  519,  Lord  Mansfield  says, 
^<  It  is  to  be  lamented  that  so  large  a  class  of  creditors  as 
annuitants  are,  should  be  left  without  any  express  pro- 
vision in  the  bankrupt  laws.  It  is  hard  upon  them  that 
they  should  be  excluded  from  proving  under  the  com- 
mission, (when,  perhaps,  the  other  creditors  may  receive 
fifteen  shillings  in  the  pound  under  it,)  and  should  be 
left  only  to  a  fruitless  remedy  against  the  bankrupt.  It 
is  hard  also  upon  an  honest  bankrupt,  who  has  given  up- 
his  all  to  his  creditors,  that  he  still  should  continue 
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answerable  for  debts  which  he  has  nothing  to  satisfy.         1831. 

This  is  a  great  defect  and  chasm.     It  is  a  pity  that  the  "■ 

legislature  should  be  silent,  and  should  force  the  Courts,        Tindai^ 

in  order  to  attain  the  ends  of  lustice,  to  invent  legal  sub-  '"  ^^^  matter 

of 
tleties  which  do  not  come  up  to  the  common  under-       Gibbons 

standing  of  mankind."  »"^  another. 

In  Cowley  v.  Dunlopy  A.D.  1T97,  7  Ter.  Rep.  565, 
Lawrence^  J.,  says,  "  In  addition  to  these  reasons,  it 
appears  to  me,  that  a  contrary  doctrine  would  militate 
against  the  design  of  the  bankrupt  laws,  which  is  to  set 
fair  traders  free  from  the  engagements  they  may  have 
made  previous  to  their  bankruptcies.  It  is  clear  that  a 
bankrupt,  who  has  acted  most  fairly,  may,  in  a  variety  of 
instances,  still  remain  liable  on  contracts  made  before  his 
bankruptcy." 

In  Bamford  v.  BurreUy  2  B.SfP.  1,  Eyre^  C.  J.,  says, 
**  I  was  much  struck  with  the  apparent  injustice  of  ex- 
cluding the  proof  of  debts  accrued  subsequent  to  the  act 
of  bankruptcy,  and  thus  allowing  the  few  creditors  who 
existed,  when  the  act  of  bankruptcy  was  committed,  to 
sweep  away  all  the  effects  acquired  since  that  time,  to  the 
prejudice  of  those  very  persons  by  whom  they  had  pro- 
bably been  furnished.  Besides,  the  person  of  the  bank- 
rupt himself,  after  the  surrender  of  all  his  property,  might 
still  remain  liable  to  the  majority  of  the  creditors.  I  may 
find  myself  obliged  to  say,  that  the  rule  which  has  been 
adopted  must  be  adhered  to ;  and  that  it  is  for  the  legis- 
lature, not  for  the  Court,  to  make  an  alteration." 

The  nature  of  the  evil  cannot,  therefore,  be  mistaken. 
It  was  that  in  certain  debts,  as  annuities,  and  on  mar- 
riage contracts,  the  creditors  were  deprived  of  their  share 
of  the  dividend,  and  the  debtors  remained  liable  to  pay, 
without  the  means  of  payment.  To  remedy  these  evils, 
of  the  creditor  being  injured,  and  the  debtor  persecuted, 
this  act  passed ;  and  the  Court  will  so  construe  it  as  to 
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1831.  suppress  the  evil  and  advance  the  remedy.     The  nature 

of  the  evil  is  obvious,  and  the  words  are  sufficient  to 

TiNDAL.  remedy  it ;  and,  even  if  they  were  not  suffident,  the 


In  the  matter  Court,  knowing  the  evil,  would,  if  possible,  extend  the 

Gibbons  .     construction  of  the  words  so  as  to  meet  the  eriL     Im 

and  another,    ^j^^  ^^^^  ^  york  v.  Middldmrgh,  2  Y.if  J.  215,  die 

Lord  Chief  Baron  says,  ^^  It  is  by  no  means  unusual, 
in  construing  a  statute,  to  extend  the  enacting  words 
beyond  their  natural  import  and  efiect,  in  order  to 
include  cases  within  the  same  mischief,  where  the  statute 
is  remedial." 

This,  however,  is  not  the  only  reason  why  the  Court 
will  construe  the  statute  to  apply  to  the  present  case; 
for,  secondly,  without  such  construction,  the  section  will 
be  inoperative,  contrary  to  the  established  rule  of  oon* 
struction,  that  a  meaning  must,  if  possible,  be  g^vefi  to 
every  clause,  and  to  eveiy  word  in  every  dause,  **  tt 
res  magis  vcUeat  quam  pereat'^  {Ex  pcarU  Bwrffm^ 
2G.^J.  193.) 

The  provisions  made  by  the  statute  (or  the  proof  of 
debts  not  immediately  payable  are,  section  51,  which 
applies  to  <^  DebUum  in  presenHy  sohetidum  in/iUutQ;** 
section  52,  to  sureties;  section  53,  to  bottomree  and 
respondentia ;  sections  54  and  55,  to  annuities ;  and 
section  56,  to  contingent  debts.  Unless,  therefore,  this 
clause  applies  to  the  cases  of  marriage  covenants,  it  will 
either  be  wholly  inoperative,  or  must  be  confined  to 
guarantees,  in  direct  opposition  to  another  known  rule 
of  construction,  that  words  used  in  a  general  sense  are 
not  unnecessarily  to  be  limited  to  a  particidar  case. 

As  to  the  second  objection,  that  the  contingency  is 
incapable  of  valuation,  we  admit  that,  if  the  compu- 
tation is  impossible,  the  clause  does  not  apply ;  because 
it  is  a  known  rule  in  the  construction  of  statutes,  that 
when  a  consequence  from  the  use  of  words  is  unrea- 
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sonable,  the  statute  must  be  expounded  upon  the  suppo-        183  b 
sition  that  the  consequence  was  not  foreseen   by   the  ' 

legislature.      ^'  Lex   neminem  cogit  ad    impossibiKa.*'       Tmwal! 
But  there  is  not  any  impossibiliQr  in  the  present  case*  ^*  the  matter 
which  is  illustrated   by  the  case  whidi  has  been  this       Giuons 
moment  decided.     In  that  case,  the  contingencies  were    ""^^  another, 
incapable  of  valuation,  (a)      Who  could  estimate  the 
probability  ? 

Buty  in  the  present  case,  there  is  not  any  difficulty : 
it  is  the  simple  question  upon  the  contingency  of  the 
husband's  dying  before  the  wife,  with  or  without  chil- 
dren. 

In  ex  parte  Davis,  {ante,  29^y)  the  Lord  Chief  Jvu^ 
tice  said,  ^*  The  act  intended  that  such  contingaides 
should  be  proved  as  are  capable  of  calculation :  which, 
in  the  present  case,  they  are  not."  To  the  same  effi^ 
Lord  EUenbaraugh,  in  the  case  of  the  overseers  of 
Sif.  Martin  v.  Warreny  I  B.  8f  A.  495,  in  a  quesdon 
npon  a  bastardy  bond^  said,  <^  The  case  c^  an  annuity 
is  an  exception  to  the  general  rule.  There^  indeed, 
the  courts  hove  admitted  the  amount  of  the  contingent 
debt  to  be  valued  and  proved :  but  there  you  only  esti- 
mate the  duration  of  life ;  here  the  expences  for  which 
the  par^  is  liable  may  vary,  in  consequence  of  the  sick- 
ness of  the  child.  The  contingency  here  is  not  only  the 
duration  of  life,  but  on  the  continuance  of  health.  It 
is  subjected  to  every  accident  of  human  life^  and  is  the 
most  precarious  and  uncertain  event  possible.  How, 
then,  could  its  value  be  so  estimated  as  to  be  proved 
under  the  commission  ?" 

Although  it  is  admitted  that  the  law  does  not  apply  to 
cases  where  the  computation  is  impossible,  it  must  not, 
therefore,  be  supposed  that  the  difficulty  of  computation 

(a)  Ex  paric  Dam^  ante^  897. 
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1831.        is  in  this  case  a  reason  against  the  admission  of  the 
■'        proof. 

TiNDAL.*  ^^^  disposition  of  the  Court  will  be  to  encounter,  not 

In  the  matter  to  shrink  from,  the  difficulty.     It  will  not  abandon  the 

Gibbons       suitors,  until  it  is  satisfied  that  the  computation  is  im- 
and  another,    possible  :  as  was  virtually  said  by  Lord  EUenborough  in 

Bingham  v.  Serle^  5  East.  541,  where  his  Lordship  de- 
clined to  act  from  the  impossibility  of  doing  justice. 
His  Lordship's  words  are,  ^^If  I  sliould  assess  a  com- 
pensation upon  a  supposition  that  the  exigency  will 
terminate  immediately,  I  may  give  far  too  little :  if  I 
calculate  that  it  will  last  to  a  very  distant  period,  I  may 
give  greatly  beyond  the  mark.  If  I  divide  the  diffe- 
rence, I  place  myself  in  the  medium  only  of  two  ex- 
tremes of  similar  injustice,  but  still  I  am  not  morally 
sure  of  doing  justice,  or  any  thing  like  justice^  only  I 
have  a  chance  of  doing  less  injustice  than  if  I  adopted 
cither  extreme." 

But,  in  the  present  case,  there  not  only  is  not  any 
impossibility,  but  there  is  not  any  difficulty.  There  is 
not  an  actuary  in  any  of  the  insurance  offices,  who  would 
hesitate  in  answering  the  question,  JVhai  is  the  vidm  <f 
(he  interest  of  a  wife  of  tfie  age  of  42,  if  she  survive  her 
husband^  of  the  age  of  50.  Our  faculties  are  not  so 
limited  as  not  to  be  capable  of  subduing  this  difficulty : 
we  can  estimate  the  value  of  annuities  and  of  contin* 
geiicies  far  more  remote  and  complicated  than  this  con- 
tingency, which  is  the  mere  contingency  in  every  marriage 
settlement,  and  wliich  a  court  of  equity  would  not,  for 
a  moment,  hear  a  trustee  say  that  he  had  not  performed, 
biecause  it  was  attended  with  intricacies  which  be  couU 
not  comprehend  or  subdue.  The  difficulties  of  compu- 
tation must  have  been  foreseen  by  the  I^slature,  or  the 
clause  would  have  been  confined  to  the  right  of  the  wife 
surviving  her  husband  without  issue. 
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Mr.  Pepys  and  Mr.  Rolfe  for  the  respondents.  1*831. 

Ihe  objections,  as  anticipated,  are  two:    1st,   That         " 
this  is  not  a  debt  contracted ;  and,  2dly,  That  the  con-      Tindal. 
tingency  is  beyond  calculation.  '"  *^®  matter 

As  to  the  first  point,  it  is  to  be  observed,  that  the  sum  Gibbons 
sought  to  be  proved  is  one  which  the  bankrupt  never  »"**  another, 
could  have  been  called  on  to  pay,  because  it  was  not 
payable  till  after  his  decease.  It  could  only  affect  his 
assets  after  his  death ;  but  the  administration  of  the 
assets  of  a  deceased  bankrupt,  acquired  probably  long 
after  he  has  obtained  a  certificate,  cannot  have  been 
within  the  scope  of  the  bankrupt  laws.  A  covenant  that 
a  person's  executors  shall  pay  is,  in  truth,  a  mere  charge 
on  the  assets:  it  is  like  a  covenant  to  leave,  (Lee  v. 
TfAranda,  1  Ves,  1,)  and  can  create  no  debt,  either  from 
the  covenanter  or  his  executor.  Perrot  v.  Austin^  Cro, 
Eliz.  232. 

(Mr.  Justice  Littkdale  here  referred  to  the  case  of 
Plumer  v.  Marchantj  3  Bur.  1380,  which  was  an  action 
by  a  specialty  creditor  against  an  administrator.  The  Notacontnict 
administrator  claimed  to  retain  in  discharge  of  a  covenant  ^ 
which  the  intestate  had  entered  into  with  the  defendant  by 
his  marriage  settlement,  covenanting  that  he  would  by  his 
will,  or  that  his  executors  or  administrators  should 
within  six  months  of  his  decease,  pay  to  defenclant  700L 
upon  certain  trusts  ;  and,  on  a  plea  ofplene  administravit, 
the  Court  held  that  the  administrator  was  entitled  to 
retain,) 

In  that  case,  however,  it  appears  by  the  report  that 
the  intestate  had  bound  himself  in  a  pef^alty,  so  that 
there  was  a  clear  debt.  Besides,  the  defendant  would, 
as  was  noticed  in  the  argument  of  that  case,  certainly 
have  been  entitled  to  pay  the  covenanter,  if  he  had  been 
a  difTerent  person  from  himself,  at  any  time  after  the 


and  another. 
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ISSk.        intestate's  decease;  therefore,  being  himself  the  cove- 

"""^        nanter,  he  had  a  right  to  retain.     Lord  Mansfield^  in 

TiMOAL.       his  judgment,  states  that  the  case  in  Croke  is  reported 

In  tb«  matter  ^j^i^  jj  query ;  but  the  query,  it  is  to  be  observed,  refers 

GuBBONs       to  another  point. 

In  the  principal  case,  the  bankrupt  could  not  have 
satisfied  his  covenant  by  a  payment  in  his  lifetime;  if  he 
had  made  such  payment,  and  the  trustees  had  misapplied 
the  money,  the  bankrupt's  estate,  at  his  decease,  (sap^^ 
posii^  him  not  to  have  become  bankrupt,)  mu6t  have 
made  it  good;  his  executor  could  not  have  pleaded 
solvit  ad  dkm.. 

(C.  J.  TindcU:  —  But  he  might  have  pleaded  accord 
and  satitfaciion.) 

That  might  have  been  a  good  kgal  defence ;  but,  in 
order  to  make  such  a  defence  available  in  equity^  it  must 
liave  been  shewn,  that  there  had  been  accord  with  the 
cestuique  trust  as  well  as  the  trustee,  which  in  this  case 
would  have  been  impossible. 

But,  secondly,  even  if  there  be  a  debt,  it  is  a  debt  not 
capable  of  proof,  from  the  impossibility  of  estimating  the 
contingency. 

At  present  there  is  no  issue.  If  there  shall  be  no  issue, 
and  the  bankrupt  shall  survive  his  wife,  the  bankrupt 
will  himself  become  the  party  entitled  beneficially  under 
the  covenant,  and  consequently  nothing  will  be  payable. 

The  question,  therefore.  Whether  any  thing  will 
eventually  be  payable,  depends  on  the  question,  Whe- 
ther there  will  be  issue  of  a  particular  marriage*  The 
chances  on  such  a  subject  are  evidently  bey<Hid  the 
powers  of  calculation*  The  probability  of  life  or  death, 
the  chances  of  survivorship,  the  relative  values  of 
different  ages — these  are  all  mattei^  of  calculationi 
deducible  with  tolerable  accuracy  from  p^  e^qperieoce, 

13 
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as  set  forth  in  the  tables ;  btit  ihdre  eixists  no  data  on         ISSl. 
which  to  eaknilate  the  probabili^  of  a  person  havixig         

Ex  parte 

^"6-  TiNDAL. 

It  is  said  the  covenant  is  absolute,  to  pay  at  all  events ;  ^^  ^®  roatta- 
and  that  the  question,  who  will  become  beneficially  in-       Qisbons 
terested,  need  not  enter  into  the  calculation ;  that,  it  is    *""  another, 
said,  will  be  merely  a  question  for  the  trustees,  when 
they  come  to  execute  the  trust ;    but  such   is   not  the 
rule :  if  the  equitable  interest  is  contingent,  that  was, 
b^ibre  the  late  statute,  sufficient  to  prevent  a  proof^ 
ex  parte  Taaffe^   I  GL  §•  Jam.  110;    and  consequently 
now^  if  the  equitable  right  be  dependent  on  a  contin- 
gency incapable  of  calculation,  no  proof  can  be  allowed. 

The  decision  in  the  case  oi  ex  parte  Davis  (a),  which 
is  the  same,  as  to  the  appropriation  of  the  fund,  as  the 
present  case,  has  settled  the  question;  for  the  decision 
was  not  solely  upon  the  ground  of  the  impossibility  of 
computation,  from  the  absurd  conditions  with  which  the  . 

settlement  was  clogged,  but  from  the  same  impossibility 
existing  as  to  the  calculation  of  the  wife  surviving,  with 
or  without  any  and  what  number  of  children. 

In  ex  parte  Grundy^  the  contingency  had  actually 
taken  place,  so  that  all  difficulty  of  computation  was  at 
an  end. 

The  difficulties,  however,  are  not  confined  to  the  cal- 
culation of  the  contingencies,  for  the  form  of  proof  is 
attended  with  as  Ainch  difficulty ;  for,  as  the  children 
'may  be  numerous,  the  proof  must  be  made  by  each  of 
'the  adults,  and  by  or  on  behalf  of  each  of  the  infants ; 
•and,  even  if  the  proof  is  made,  the  funds  must  accumu- 
late, 'and  the  estate,  instead  of  being  divided  amongst 
-the  creditors^  must  be  reserved  until  the  person  ulti- 

ately  entitled  is  ascertained,  by  the  termination  of  the 
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{a)  Aftie,  397. 
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1832. 

Ex  parte 

TiNDAL. 

In  the  matter 

of 

Gibbons 

and  another. 


contingency,  unless  it  is  to  be  supposed  that  the  legisla- 
ture intended  that  a  sum  should  be  paid  to  a  person  who 
might  never  be  entitled  to  it. 

Mr.  MontcLgu  in  reply  :  — 

With  respect  to  the  supposed  difficulty  of  calculadcHi, 
it  is  nothing  but  supposition.  There  is  not  an  actuary 
who  would,  for  a  moment,  hesitate  in  making  the  com- 
putadon ;  and  although  in  ex  parte  Grundy,  the  con- 
tingency was  terminated  by  the  death  of  the  bankrupt, 
his  death  did  not  render  the  debt  proveable,  although  it 
removed  all  difficulty  as  to  the  computation  of  the 
amount  to  be  proved.  This  appears  from  the  words  of 
the  statute.  As  to  the  imaginary  difficulty  of  proof,  the 
proper  person  to  prove  is  the  trustee,  in  whom  the  l^al 
right  vests,  subject  to  any  interposition  which  tlie  Court 
may  think  proper,  to  protect  the  equitable  interests  of 
the  cestui  que  trusts.  Ex  parte  Dubois,  1  Cox,  312; 
and,  as  to  the  number  of  persons  benefioially  interested, 
there  have  been  cases  where  the  claimants  are  far  more 
numerous,  and  no  difficulty  has  ever  been  found  to 
exist. 

This  case  has  stood  since  August  1831  for  judgment. 


C«  Iv. 

Feb.  16, 
1832. 

Distance  of 
eighty  miles 
not  a  cause  for 
non-attendance 
of  petitioning 
creditors. 


Ex  parte  COX. 

1  HE  petitioners  were  the  petitioning  creditors  against 
a  bankrupt,  the  greater  part  of  whose  creditors  resided 
at  Devonport,  at  which  place  it  was  proposed  to  work 
the  fiat  against  him.  The  prayer  of  the  petidon  was, 
that  the  personal  attendance  of  the  petitioning  creditors 
at  the  opening  of  the  fiat  might  be  dispensed  with,  upon 
their  making  an  affidavit  of  their  debt. 

The  affidavit  of  the  solicitor  employed  by  the  ped- 
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tioners  stated,  that  they  resided  at  Beaminster,  in  tlie         1832. 
county  of  Dorset ;  that  they  were  engaged  in  a  large        — 
manufacturing  business;  that  Bearainster  was  upwards         Cox. 
of  eighty  miles  distance  from  Devonport^  and  that,  to 
the  best  of  his  belief,  there  was  no  direct  public  convey- 
ance between  the  two  places. 

Mr.  H,  N.  Coleridge^  for  the  petition,  cited  in  re 
Graham,  Buck,  47. 

Sir  G.  Rose  was  of  opinion,  that  there  existed  no 
reason  why  the  petitioning  creditor  should  be  compelled 
to  travel  such  a  distance,  if  his  aflBdavit  satisfied  the 
commissioners  of  the  validity  of  the  debt.  He  never 
remembered  such  an  application  being  refused,  except 
in  ex  parte  Williamson^  1  «/.  §*  W.  240,  where  the  ex- 
cuse was,  that  tlie  commission  was  to  be  opened  at  a 
place  forty-seven  miles  distant  from  the  petitioners 
residence. 

The  Chief  Judge,  Sir  A.  Pell,  and  Sir  J.  Cross, 
however,  were  of  opinion,  that  the  prayer  could  not  be 
granted,  on  the  ground  that  the  general  order  (a)  ought  Nov.  26, 
not  to  be  dispensed  with,  except  for  good  reasons;  that  1798* 
if  the  question  was  to  be  decided  on  distance  alone, 
it  would  be  difficult  to  fix  what  precise  distance  should 
authorize  the  dispensation ;  and  that,  although  the  affi- 
davit stated  that  there  was  no  direct  public  conveyance 
from  Beaminster  to  Devonport,  it  did  not  state  that 
there  was  no  such  conveyance  within  a  short  distance  of 
the  former  place. 

Petition  dismissed. 

(a)  Q.  1.  Was  not  this  order      Q.  2.  Has  it  not,  except  in  pecu- 

-  made  in  consequence  of  the  case    liar  cases,  been  usual  to  save  the 

of  ex  partcBoweSf  4  Ves,  jun.  168?    expense  to  the  estate  of  the  peti- 
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V.  C.        Ex  parU  iO  WE  and  CUTTILL.— In  the  matter  of 
J^'  2^  AARON. 


183  L 


In  November  1827,  a  commission  of  bankrupt  issued 
against  Aartm^  under  which  «7.  Hutband  senior  and  J. 
^u^&an^  junior  were  chosen  assignees. 

In  1628,  the  bankrupt  obtained  his  certificate. 

In  November  1831,  Aaron  took  tlie  benefit  of  the 
insolvent  debtors'  act,  under  which  the  petitioners 
were  elected  assignees. 

In  1891,  a  first  and  final  dividend  of  9«.  bd.  was 
declared:  the  sum  to  be  divided  amounted  tol,6d7/.  10«.; 
which  consisted  of 


proceeds  of  bankrupts  estate. 

{interest  charged  at  20 per  cent,  on 
the  sum  of  1600/. 

{interest  at  5  per  cent,  on  the  sum 
of  500/. 


X       s. 

a. 

1,293     17 

0 

320       0 

0 

23     13 

0 

iei,637  10 

0 

This  petition  by  the  assignees  under  the  insolvent 
act,  after  having  stated,  amongst  other  things,  that 
many  sums  had  been  allowed  to  Messrs.  Husbernds, 
upon  auditing  the  accounts,  which  ought  not  to  have 
been  allowed  to  them,  proceeded  as  follows  : — 

<<  That  your, petitioners  said  solicitor  objected  to  such 

tioning    creditor's     attendance,  be    incurred    by     his    attend- 

whicb,  when  at  a  great  distance,  ance? 

roust  be  excessive  ?  Q.  4.  What  are  the  rdatife  ad- 

Q.3.  Have  not  these  applications  vantages  of  an  affidavit  made  in 

been  so  encouraged  as  sometimes  striking  the  docket,  and  an  affi- 

to  give  the  petitioning  creditor  davit  made  at  opening  ^e  com- 

the  costs  of  his  petition,  vrhen  mission ; — neither  of  them  beof 

less  than  the  costs  which  would  evidence  at  law  ? 


Aaeon. 


CASES  IN  BANKRUPTCY.  38 

allowances ;  and  that  after  the  same  had  been  made  the         1832. 
said  commissioners  found  that  the  net  balance  in  the         ""^?:^^ 
hands  of  the  said   assignee    amounted  to  the  sum  of         Lowe 
1,293/.  17*.;  and  they  also  found  that  the  said  assignee  i*°fi,^^|[®j 
had  retained  the  respective  sums  of  1,600/.  and  500/.  in  of 

his  hands ;  but,  instead  of  charging  the  said  assignee  in 
his  account  with  such  sum  as  should  be  equal  to  interest 
at  the  rate  of  20  per  cent,  per  annum  on  the  said  two 
sums  of  1,600/.  and  500/.  for  the  time  during  which  he 
the  said  assignee  so  retained  the  same,  as  said  petitioners 
said  solicitor  insisted  they  ought  to  do,  the  said  com. 
missioners  decided  that  the  said  assignee  was  liable  to  be 
charged  with  20  per  cent,  only  on  the  gross  sum  of 
1,600/.,  without  regard  to  the  period  or  time  during 
which  he  had  retained  the  same  in  his  hands ;  and  with 
interest  at  the  rate  of  5  per  cent,  per  annum  on  the 
said  sum  of  500/.  from  the  time  the  same  was  alledged 
to  have  been  received ;  and  the  said  commissioners  there- 
fore charged  him  in  his  said  account  with  320/.  for  *'  per- 
centage" on  the  said  sum  of  1,600/.  and  23/.  13*.  for  '^  in- 
terest "  at  the  rate  of  5  per  cent,  per  annum  on  the  said 
sum  of  500/. 

<^  That  the  said  commissioners  on  such  audit  did  not 
ascertain  what  balances  had  from  time  to  time  been  in 
the  hands  of  the  said  assignee,  as  directed  by  the  said 
9Ct  of  parliament ;  and  that  if  they  had  done  so,  and 
had  oharged  the  said  assignee  in  his  account  with  such 
sum  as  would  be  equal  to  interest  at  the  rate  of  20  per 
cent,  per  annum  on  such  balances,  a  sum  of  3,000/1  and 
upwards  would  have  been,  as  your  petitioners  humbly 
submit,  properly  chargeable  against  the  said  assignee, 
instead  of  the  said  sums  of  320/.  and  23/.  13*. ;  and 
which  larger  sum,  with  the  net  balance  which  the  said 
commissioners  found  to  be  in  the  hands  of  the  said  assig- 
nee, would  have  been  much  more  than  sufficient  to  pay 

Vol.  I.  D  D 
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1832.  all  the  creditors  who  had  proved  debts  under  the  said 
"-""~  commission,  including  such  debts  which  your  petitioners 
Lowe         a^*^  advised    and  insist  ought  to  be  expunged,  or  on 

and  another.    ^l^Jeh   no   dividend   would,   under  particular   circum- 
In  the  matter  ^ 

of  stances,  be  payable. 

Aaron.  ^j  That  under  the  circumstances  the  rate  of  interest 

which  the  said  assignee  has  been  chained  upon  his  said 

account  is  less  than  2|  per  cent,  per  annum  upon  the 

monies  improperly  retained  or  misapplied  by  him,  and 

in  respect  of  which  he  is  chargeable  with  interest  at  the 

rate  of  20/.  per  annum.' ' 

The  petition  prayed,  "  that  in  respect  of  the  money 
belonging  to  the  said  bankrupt's  estate,  which  the  said 
Thomas  Husband  the  younger  hath  from  time  to  tiine 
had  in  his  hands,  or  applied  improperly,  or  whidi  has 
been  in  the  hands  of  any  person  or  persons  by  his  ordor 
for  his  use,  that  he  is  chargeable  with  int;jerest  thereoQ 
after  the  rate  of  20  per  cent,  per  annum  for  the  time 
the  same  have  been  so  improperly  retained  or  applied, 
and  not  with  interest  at  the  rate  of  20  per  cent,  only, 
without  regard  to  time;  and  that  the  said  commis- 
sioners may  be  directed  to  review  the  said  accounts,  and 
to  charge  the  said  assignee  accordingly  thereon ;  and  that 
the  said  commissioners  may  also  be  ordered  to  review 
their  said  allowances,  and  to  order  the  said  bills  of  costs 
to  be  properly  taxed,  and  that  the  several  sums  herein- 
before mentioned  to  have  been  improperly  allowed  to  the 
said  assignee  in  his  said  accounts  may  be  disallowed.'' 

Upon  this  petition  the  following  questions  arose : 

1st.  AVhether  the  charges  should  be  a  gross  sum  of 
20  per  cent.,  or  20  per  cent,  per  annum  ? 

2d.  Whether,  supposing  20/.  per  annum  was  diarge- 
able,  such  charge  could  be  ordered,  not  upon  tlie  peti- 
tiop  of  a  creditor,  but  of  the  bankrupt  ? 

3d.  Whether  the  charge  extended  beyond  6  Geo.  4.  ? 
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Mr.  Ttviss  and  Mr.  Teed  for  the  petition.  1832. 

Mr.  Knight^  Mr.  Montagu,  and  Mr.  Jacob,  for  the      E*  parte 
respondent,  as  a  preliminary  objection,  contended  that    and  another, 
the  petition  could  not  be  supported,  as  the  bankrupt  ^°  the  matter 
could  not  have  any  interest,   unless  the  assignee  was        Aaron. 
chargeable  witli  20  per  cent,  per  annum. 

The  Vice-Chancellor  :  —  It  is  unnecessary  for  me 
to  consider  what  might  be  my  own  speculations  as  to  the 
probable  intention  of  the  legislature  with  respect  to  the 
omission  of  the  words  ^'  per  annum,"  because,  in  fact, 
they  are  omitted.  I  cannot,  therefore,  consider  the 
section  in  the  same  manner  when  they  are  omitted  as  if 
they  had  been  inserted.  It  is  a  penal  clause,  and,  with 
respect  to  the  penalty,  must,  according  to  all  rules 
of  construction,  be  construed  strictly.  Therefore,  I 
cannot  think  myself  authorized  to  say  that  the  assignees 
can  be  charged  with  20  per  cent,  per  annum,  without 
which  the  bankrupts  cannot  have  any  interest — 

Petition  dismissed  with  costs. 


This  petition  was  again  argued  before  the  Court  of  C.  R. 
Review,  upon  the  supposition  that  this  Court  had  juris-  ^^'  ^» 
diction  to  rehear  a  petition  which  had  been  heard  by 
the  Vice-Chancellor.  The  question  of  jurisdiction  had 
been  previously  argued,  and  will  be  reported,  but  is  not 
inserted  in  this  place,  as  not  being  immediately  material 
to  the  question  agitated  in  this  petition. 

Mr.  Twiss  and  Mr.  Teed  for  the  petition  :  — 

That  section  104  is  not  to  be  confined  to  one  charge  20  per  cent. 

i*«/v  .  1     *.        1  1  n  «rv  per  annum. 

of  20  per  cent.,  instead  of  a  charge  at  the  rate  of  20  per 

cent,  per  annum,  appears,   not  only  from  the  words, 

but  from  the  intention  of  the  act:    for,   although  the 

DD  2 


306  CASES  IN  BANKRUPTCY. 

1832.        words  per  annum  are  not  contained  in  the  statute,  the 

insertion  was  not  necessary. 

Lowe  Now  as  the  words  are  not  confined  to  a  charge  of 

and  another.     20  per  cent.,  by  merely  saying,  "shall  be  charged  20  per 
In  the  matter         *^  '    -^  1^  ,    1,  1.  ^       - 

of  cent.,    but  are,  "  such  sum  as  shall  be  equal  to  interest  at 

Aabon.  ^jjg  j.^^g  ^f  20  per  cent,  on  all  such  money  for  the  time 
during  which  he  shall  have  so  retained  or  employed  the 
same,"  the  greater  part  of  this  clause  must,  if  it  is  to  be 
confined  to  one  charge  of  20  per  cent.,  be  wholly  use- 
less, contrary  to  the  established  rule  of  construction, 
that  a  statute  must  be  so  construed  that  every  word 
must  have  a  meaning. 

And  by  reference  to  other  clauses  of  the  statute  it 
will  appear  that  the  same  expression  is  used  where  it  is 
clear  that  an  annual  computation  was  intended,  (a) 

And  with  respect  to  the  intention  of  the  act,  unless 
it  is  interpreted  20  per  cent,  per  annum,  it  will  operate 
as  a  bonus  to  the  assignee,  who  will  pay  less  as  the 
offence  increases ;  which,  instead  of  deterring,  will  invite 
him  to  commit  the  crime  which  it  is  the  object  of  the 
legislature  to  prevent. 

If  it  is  said  that  this  is  a  penal  statute,  and  therefore 
there  must  be  a  stricter  construction  than  with  respect 
to  any  other  statute,  it  is  sufficient  to  say,  that  all 
statutes  must  be  so  construed  as,  if  possible,  to  lead  to 
the  intent  of  tlie  legislature :  and  this,  so  far  from  being 
a  penal  statute,  is  a  mere  civil  charge  in  the  nature  of 
liquidated  damages :  the  words  of  tlie  statute  being, 
"  shall  be  liable  to  be  charged  in  his  accounts."  And  in 
Stanley  v.  Wharton,  9  Price,  301,  this  distinction  is  re- 
cognized, where  the  Court  says,  that  the  1 1  Geo.  2.  c  19. 
is  a  remedial  and  not  a  penal  act,  although  it  gives  a 
double  value  to  a  landlord  for  the  aggravation  of  the 


(a)  See  postea,  401. 
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wrong  done  to  him  by  a  wrongful  removal  and  con-        1832. 
cealment.  — 

That  the  act  is  retrospective  appears  from  the  wording         Lowe 
of  the  claosei  which  is  not  prospective,  but  says,  he  shall  ?"^  another. 
be  charged  for  the  time  during  which  he  shall  have  so  of 

retained  or  employed  the  same,  Aabon. 

That  the  bankrupt  is  interested  in  this  charge  is  evi-  Bankrupt 
dent,  from  the  consideration  that  the  only  prospect  of  the  interested. 
bankrupt  is  the  allowance  or  surplus  to  which  he  may 
be  entitled  :  and,  if  assignees  may  risk  this,  by  a  q)ecula- 
tion  with  the  property,  which  this  statute  was  intended 
to  protect,  the  greatest  injury  must  result  to  the  most 
meritorious  description  of  bankrupts,  who,  although  not 
the  first,  are  as  much  the  object  of  legislative  protection 
as  the  creditors. 

Mr.  Montague f  Mr.  Jacobs  and  Mr.  Bethel  for  the  re- 
pondent : 

We  submit : 

1st.  That  the  charge  ought  not  to  be  20  per  cent,  per 
annum. 

2d.  Supposing  the  charge  ought  to  be  20  per  tent. 
per  annum,  that  the  charge  cannot  be  extended  beyond 
6  Geo.  4.  c.  16. 

3d.  Supposing  the  charge  ought  to  be  20  per  cent, 
per  annum,  that  it  cannot  be  ordered  upon  the  peti- 
tion of  the  bankrupt. 

Jlrst.  The  charge  ought  not  to  be  20  per  eent.  per 
annum. 

If  the  penalty  of  20  per  cent,  per  annum  is  to  be  in-  20  per  cent. 
aicted,  it  must  be  by  6  Geo.  4.  c.  16.  s.  104.,  as  the  P^'^^"""'"- 
49  Geo.  3.  c.  121.  s.  4.  is  repealed  by  6  Geo.  4.  c.  16.  (a) 

{a)  Kay  V.  Goodwin^  6  B'mg,  statute  to  be,  to  obliterate  it  as 
582,  where  Tindal,  C.  J.,  says,  completely  from  the  records  erf 
**  I  take  the  effect  of  repealing  a    parliament  as  if  it  had  never  pas- 
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1832. 


But  it  is  not  chargeable  by  the  express  words  of  this 

section,  which  are,  "  That  if  any  assignee  shall  retain  in 

LowT         ^^  hands,  or  employ  for  his  own  benefit,  or  knowingly 
and  another,    permit  any  co-assignee  so  to  retain  or  employ,  any  sum 
of  to  tlie  amount  of  one  hundred  pounds  or  upwards,  part 

Aabon.  ^f  ^g  estate  of  the  bankrupt,  or  shall  neglect  to  invest 
any  money  in  the  purchase  of  exchequer  bills,  when  so 
directed  as  aforesaid,  every  such  assignee  shall  be  liable 
to  be  charged  in  his  accounts  with  such  sum  as  shall  be 
equal  to  interest  at  the  rate  of  twenty  per  cent,  on  all 
such  money,  for  the  time  during  which  he  shall  have  so 
retained  or  employed  the  same,  or  permitted  the  same  to 
be  so  retained  or  employed  as  aforesaid,  or  during  which 
he  shall  have  so  neglected  to  invest  the  same  in  the  .pur- 
chase of  Exchequer  bills,  and  the  commissioners  are 
hereby  required  to  charge  every  such  assignee  in  his 
accounts  accordingly."  (a) 

In  this  clause  there  are  not  any  doubtful  words,  and 
it  is  a  rule  in  the  construction  of  statutes,  that  words  not 
doubtful  must  be  construed  according  to  their  obvious 
meaning. 


No  doubtful 
words. 


sed ;  and  it  must  be  considered 
as  a  law  that  never  existed,  ex- 
cept for  the  purpose  of  those 
actions  which  were  commenced, 
prosecuted,  and  concluded  whilst 
It  was  an  existing  law.  It  fol- 
lows, therefore,  that  this  statute, 
having  been  repealed  by  6  Geo.4. 
the  power  of  enrolling  under  the 
5  Geo.  4.  has  perished  with  that 
act." 

The  same  doctrine  may  be 
found  in  various  cases;  and  no 
proceedings  can  be  pursued  un- 
der a  repealed  statute,  though 
commenced  before  the  repeal,. 


unless   by  special    exception^ — 
Miller's  Case,  1  W.  Black,  451. 

An  act  from  its  passing  repeals 
a  former  act  which  ousted  clergy 
for  a  certain  offence,  and  im- 
poses a  new  punishment  on  the 
same  ofience  from  and  after  its 
passing  :  Held  that  an  offence 
committed  before  the  passing  of 
the  new  act,  but  not  tried  till 
after,  is  not  liable  to  be  panished 
under  either  of  the  statutes.  Rex 
V.  Mackenzie,  JR.  ^  R.  C.  C.  429. 

{a)  The  words  in  Ualics  were 
not  in  the  former  statute,  49  G.  J. 
c.  121.  s.  4. 


Aaron. 


CASES  IN  BANKRUPTCY.  399 

Quoties  in  verbis  nulla  est  ambiguitasj  ibi  nulla  ex-       ,183$. 

positio  conira  verba  expressa  fienda  est  (a),  is  one  of  die         

fundamental  maxims  in  the  interpretation  of  statutes,         Lowe 

and,  in  obedience  to  this  rule,  the  construction,  by  all     and  another. 
,       ,  _  '  '     -^  In  the  matter 

courts,  has  been  uniform.  of 

In  Jones  v.  Smarts  1  T.  JR.  52.^  BuUer^  J.,  says, 
^'  A  casus  omissus  can  in  no  case  be  supplied  by  a  court 
of  law,,^  that  were  to  mahe  laws,^^ 

Although  the  intent  of  the  legislature  is  to  be  ascer- 
tained, it  must  not  be  inferred,  if  the  words  will  not  war- 
rant it.  In  Reid  v.  Sowerby,  3  Maule  and  Selujyn^ 
80.  Lord  Ellenborough  says,  ^'  if  the  act  so  meant,  quod 
voluit  nan  diocitJ* 

By  a  private  act  of  parliament,  en  tided  ^'  An  Act  to 
enable  the  Norwich  Union  Society  to  sue  in  the  name  of 
their  secretary,  and  to  be  sued  in  the  names  of  their 
directors,  treasurer,  and  secretary,"  that  society  were 
empowered  to  commence  and  prosecute  all  actions  and 
suits  in  the  name  of  their  secretary  as  the  nominal  plain- 
tiff. Held^  that  it  did  not  empower  the  secretary  to  sue 
out  a  commission  of  bankrupt,  on  behalf  of  the  society, 
against  a  person  indebted  to  them  as  a  society.  Guthrie 
V.  Fishy  5  D.SfR.  24.  S.  C.  3.  B.  §•  C.  178.  Unless, 
says  the  court,  ^^we  see  very  clearly  that  the  meaning 
of  the  legislature  goes  beyond  the  words,  we  cannot  do 

m 

«o"  (support  the  commission).  It  is  a  dangerous  rule 
of  construction  to  introduce  words  not  expressed,  because 
they  may  be  supposed  to  be  within  the  mischief  con- 
templated. The  act  is  endded,  an  act  to  enable  the 
society  to  sue  in  the  name  of  their  secretary,  and  to  be 
sued  in  that  and  certain  other  names. 

In  the  Attorney  General  v.  Jeffreys,  13  Price,  580,  the 

{a)  In  Wingate*s  Maxims  of  the  Common  Law,  Maxim  16,  there 
arc  various  illustrations  of  this  rule. 

D  D  4 
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1832.        Lord  Chief  Baron  Alexander  says,    "something    has 

been  said  about  the  different  rules  of  construing  statutes, 

Lowe         ^'^  reference  to  their  being  remedial  or  penal ;  that  is 

and  another,    certainly  a  distinction  of  some  consequence,  where  the 
In  the  matter  .         ^  .  , 

of  question  of  construction  comes  to  a  measuring  cast ;  but 

Aarok.       where  the  language  of  an  act  of  parliament  is  clear  and 
plain,  I  am  bound  to  give  it  effect. 

<^  The  first  observation  I  desire  to  make  is,  that  the 
clause  in  question  has  nothing  in  it,  either  obscure,  equi- 
vocal, or  ambiguous.  All  is  clear  and  plain  to  a  com- 
mon understanding.  There  is  no  impossibility,  nor  even 
difficulty,  in  executing  it  according  to  the  letter/' 
Implication  by  If,  therefore,  the  20  per  cent,  per  annum  is  charge- 
6  Oeo.  4.  ^j^i^^  j^  must  be  by  implication,  either  from  other  words 

in  the  statute,  or  by  reference  to  49  Geo.  3. 

It  is  said,  first,  it  must  be  implied  that  the  clause  is  to 
be  at  the  rate  of  20  per  cent,  per  annum^  because  the 
words  are  not  "  shcUl  be  charged  20  per  ceni.j*  but  wiik 
such  sum  as  shall  be  equal  to  interest  at  the  rate  ^20 
per  cent;  and  if  the  charge  is  to  be  confined  to  one  debt 
of  20  per  cent,  all  the  words,  <*  with  such  sum  as  shaH 
be  equal  to  interest  at  the  rate  of  20  per  cent^**  will  be  in- 
operative, contrary  to  the  established  rule  in  the  con- 
struction of  statutes,  that  a  meaning  must,  if  possible,  be 
given  to  every  clause,  and  to  every  word  in  every 
clause,  (a) 

Admitting  that  thei*e  may  be  some  ambiguity  occa- 
sioned by  these  words,  it  does  not  follow  that  the  courts 
are  to  supply  the  defect  by  an  arbitrary  insertion  of 
words  not  used  by  the  legislature,  which  would  not  be 
interpreting  the  law,  but  legislating ;  as  tliere  is  nothing 
but  vague  conjecture  to  warrant  the  insertion  of  per 
annumj  without  any  authority  to  sanction  it :  and,  iii- 

{a)  Sec  c*^  parte  Burgess^  2  O.SfJ,  1 99« 


AaboiI. 
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Btead  of  admitting  such  an   arbitrary  interpolatioti)  it        IMS. 

would  be  better  to  adjudge  that  nothing  was  chafge^         

able,  because  the  legislature  has  omitted  to  state  the  rate        L^z 

at  which  the  computation  is  to  be  made.  Attd  anothef. 

*^  In  the  matter 

This  is  the  only  mode  of  inferring  from  the  words  of  of 

the. statute  that  the  use  of  the  words  "  per  centum  *'  is 

to  be  applied :  but  there  are  other  words  used  in  thi^ 

statute  which  negative  the  supposition  that  the  charge 

should  be  annual ;  as  where  there  is  a  simple  charge  of 

interest  the  words  per  annum  are  used,  unless  they  are 

so  implied  by  the  use  of  previous  words  as  to  render 

their  use  mere  repetition ;  and  where  the  penalty  of  20 

per  cent,  per  annum  is  inflicted,  a  discretion  to  inflict  it 

(which  is  not  contained  in  this  clause)  is  given  to  the 

court. 

In  section  55,  if  the  surety  for  an  annuity  shall  not 
pay  the  sum  proved^  he  "  may  be  sued  for  the  accruing 
payments,  with  interest  thereon  at  the  rate  of  4  pet 
cent,  per  annum." 

In  section  192  it  is  enacted^  with  respect  to  tlie  pay<* 
ment  of  the  surplus :  ^<  but  the  assignees  shall  not  pay 
such  sutpltis  until  all  cireditors  who  have  proved  under 
the  comtnissTon  shall  have  received  interest  upofi  theif 
debts,  to  be  calculated  and  paid  at  the  rate  and  in  the 
order  following ;  (that  is  to  say,)  all  creditors  whose  debts 
are  now  by  law  entided  to  carry  interest,  in  the  event  of 
a  surplus,  shall  first  receive  interest  on  such  debts  at  the 
rate  of  interest  reserved  or  by  law  payable  diereon,  to  be 
calculated  from  the  date  of  the  commission,  and  after 
such  interest  shall  have  been  paid,  all  other  creditors  who 
have  proved  under  the  commission  i^all  receive  interest 
on  their  debts  from  the  date  of  the  commission,  at  the 
rate  of  four  pounds  per  centum.'^ 

There  was  no  necessity  here  to  add  the  words  <<  per 
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1832.        annum  "  to  the  words  "  per  centum,"  as  by  the  previous 
—"""        words  there  is  a  reference  to  an  annual  computation. 
Lowe  So  too  in  section  57  the  computation  of  interest  refers 

and  another.    ^  ^j^  annual  computation  as  follows :  **  The  holder  of 
In  the  matter  '■ 

of  such  bill  of  exchange  or  promissory  note  shall  be  enti- 

Aabon.  ^i^  ^  prove  for  interest  upon  the  same,  to  be  calculated 
by  the  commissioners  to  the  date  of  the  commision^  at 
such  rate  as  is  allowed  by  the  Court  of  King's  Bench  in 
actions  upon  such  bills  or  notes." 

So  too  in  section  51  there  is  the  same  specific  enact- 
ment  as  to  time :  *'  That  any  person  who  shall  have 
given  credit  to  the  bankrupt  upon  valuable  consideration, 
for  any  money  or  other  matter  or  thing  whatsoever, 
which  shall  not  have  become  payable  when  such  bank- 
rupt committed  an  act  of  bankruptcy,  and  whether  such 
credit  shall  have  been  given  upon  any  bill,  bond,  note, 
or  other  negotiable  security  or  not,  shall  be  entitled  to 
prove  such  debt,  bill,  bond,  note,  or  other  security,  as  if 
the  same  was  payable  presently,  and  receive  dividends 
equally  with  the  other  creditors,  deducting  only  thereout 
a  rebate  of  interest  for  what  he  shall  so  receive,  at  the 
rate  of  five  per  cent.^  to  be  computed  from  the  declara- 
tion of  a  dividend  to  the  time  such  debt  would  have  be- 
come payable,  according  to  the  terms  upon  which  it  was 
contracted."  (a) 

By  section  104,  20  per  cent,  is  to  be  charged,  without 
the  commissioners  having  any  discretion  to  mitigate  it ; 
but  in  other  clauses,  where  the  legislature  contemplated 
money  remaining  for  a  long  period,  the  words  *^per  an- 
num "  are  used,  and  a  discretion  is  given  to  the  Judge, 
cretion  as  to      ^  ^^  section  110:  if  any  assignee  shall  have  in  his  hands 

20  per  cent      any  unclaimed  dividends,  and  shall  not  file  a  certificate 
per  annum.  *^ 

(a)  49  G  7.  C121.  8.9. 
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thereof^  ^<  such  assignee  shall  be  charged  in  account  with        1832. 

the  estate  of  the  bankrupt  interest  upon  such  unclaimed        

dividends,  to  be  computed  from  the  time  that  such  certL-         Lowb 
ficate  is  to  be  filed,  at  the  rate  of  five  pounds  per  centum     and  another. 
per  annum,  for  such  time  as  he  shall  thenceforth  retain  of 

jthe  same,  and  also  such  further  sum  as  the  commissioners        Aaron. 
shall  think  fit,  not  exceeding  in  the  whole  twenty  pounds 
per  centum  per  annum^^ 

So,  in  the  insolvent  act,  7  Geo.  4.  c.  57.  s.36.,  <<  I 
it  shall  appear  to  the  court  or  commissioner,  upon 
inquiry,  that  any  assignee  shall  have  wilfully  retained  in 
his  hands,  or  otherwise  employed  for  his  own  benefit,  any 
sum  or  sums  of  money,  part  of  or  being  the  produce  of 
such  estate  and  effects  (of  the  insolvent),  the  said  court 
Dr  commission  shall  have  power  and  authority  to  order 
such  assignee  to  be  charged  in  his  accounts  with  the 
estate  of  the  prisoner  with  such  sum  or  sums  of  money 
as  shall  be  equal  to  the  amount  of  interest,  computed  at 
a  rate  not  exceeding  20  per  centum  per  annum,  for  the 
time  or  times  during  which  he  shall  have  so  retained  or 
employed  the  same." 

With  respect  to  any  implication  from  49  Geo.  3.,  it  Implication 
not  only  does  not  exist,  but  the  inference  is  directly    ^^^  ^^    '  ^' 
opposite,  as  is  explained  with  respect  to  this  very  act,  in 
different  decided  cases. 

By  the  21  Jac.  1.  c.  19.  s.  2.,  the  being  arrested  for 
debt,  and  lying  in  prison  two  months^  is  an  act  of  bank- 
ruptcy from  the  time  of  the  first  arrest.  By  5  Geo.  4. 
c.  98.  s.  4.  it  is  enacted,  that  if  any  trader  having  been 
arrested  or  committed  to  prison  for  debt,  or  on  any 
attachment  for  non-payment  of  money,  shall,  upon  such 
or  any  other  arrest  or  commitment  for  debt  or  non- 
payment of  money,  or  upon  any  detention  for  debt,  be 
in  prison  for  twenty-one  days ;  or  if  any  such  trader, 
having  been  so  arrested,  committed,  or  detained,  shall 
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1832.  escape  out  of  prison  or  custody ;  every  such  trader  shall 
be  deemed  to  have  thereby  committed  an  act  of  bank- 
Lows  ruptcy.     By  6  Geo.  4.  c.  16.  s.  5.  it  is  enacted,  that  if 

and  another,    ^j^y  gudj  trader,  havinir  been  arrested,  &c.,  shall,  upon 
In  the  matter       ^  *  ®  -•      ,  , 

of  such  or  any  other  arrest  or  commitment  for  debt  or  non- 

^^'*'       payment  of  money,  or  upon  any  detention  for  debt,  lie 
in  prison  for  twenty- one  days  after  any  detainer  for  debt 
lodged   against   him,   and  not  dischai^ged,    every  such 
trader  shall  be  thereby  deemed  to  have  committed  an 
act  of  bankniptcy ;   or  if  any  such  trader,  having  been 
arrested,  committed,  or  detained  lor  debt,  shall  eso^ 
out  of  prison  or  custody,   every  such  trader  shall  be 
deemed  to  have  thereby  committed  an  act  of  bankniptcy 
from  the  time  of  such  arrest,  commitment,  or  detention. 
In  commenting  upon  this  act,  in  Maser  v.  NeHmum^ 
4  3f.  ^  P.  SS8  (a),  Mr.  Justice  Bosanquei  says^  «<  Bot^ 
on  a  review  of  the  former  statutes,  when  we  see  that 
words  of  relation  have  sometimes  been  introduoed,  and 
fiometimes  omitted,  we  must  assume  that  such  omissioii 
is  intentional,  particularly  as  the  period  of  imprisonroeiit 
by  which  an  act  of  bankruptcy  may  be  constituted  by 
lying  in  prison  is  now  limited  to  the  short  period  of 
t^^enty-one  days.**   And  in  tiiggins  v.  M^Adam^  8  Yamg 
$*  JarmSf  10,  the  Court  says :  *<  I  do  not  know  how  to 
insert  words  of  relation  in  that  part  of  the  dause  in 
which  the  legislature  has  omitted  them.     And  where 
in  an  act  of  parliament,  professedly  made  fot  the  amend- 
ment of  laws  relating  to  bankrupts,   this  otnisssoia  is 
found,  I  think  that  the  Court  would  be  going  beyond 
their  province,  which  is  merely  that  of  ocmslructioii,  if 
they  were  to  supply  it :  that  would  be  to  bold  that  the 
legislature  meant  something  which  they  have  not  ex- 
pressed.    If  the  intention  of  the  legislature  were  odusr- 


(a)  And  6  Bing.  556. 


Aabon. 


CASES  IN  BANKRUPTCY.  405 

wise,  it  rests  with  them  to  make  an  aheration.     Tlie         1832. 
duty  of  the  Court  is  only  to  construe  and  give  effect  to         ' 

,  .."it*  J^-J^  parte 

the  enactment  as  it  is  passed.  I^^e 

If,  however,  the  inference  does  exist  by  reference  to    an<i  ano'l^er- 

•^  In  the  matter 

49  Geo.  3.,  it  must  be  either  from  the  supposition  that  of 

these  important  words  were  omitted  by  accident,  or  that 

,  .11  Accidental 

they  were  omitted  as  surplusage.  omission. 

With  respect  to  the  not  very  respectful  supposition 
that  they  were  omitted  by  accident,  if  we  may  venture 
to  speculate  upon  the  subject,  a  slight  consideration  of 
the  spirit  of  the  statute  and  the  subsequent  clauses  will 
shew  that  it  was  intentional. 

The  spirit  of  the  act  is,  that  the  assignees  shall,  as  a 
check  upon  them,  in  all  cases,  pay  20  per  cent.,  and  that 
the  amount  shall  not  depend  upon  the  time,  as  a  check 
to  insure  the  vigilance  of  the  creditors  in  protecting  their 
own  interests. 

It  was  Lord  MdmCs  opinion  tliat  the  injury  which 
creditors  sustained  was  not  so  much  from  the  misconduct 
of  the  assignees  as  from  their  own  negligence.  In 
Wachetbeih  v.  PowdU  2G.ffJ.  158.,  jLord  Eidon  says, 
^  I  believe  it  is  an  observation  one  may  venture  to  make 
without  the  hazard  of  contradiction,  that  most  creditors 
who  complain  owe  the  grounds  of  their  complaint  to  the 
fact  that  they  do  not  avail  themselves  of  the  act  of  par- 
liament made  for  their  relief." 

So  too  Mr.  Cook^  in  his  examination  before  the  com- 
mittee of  the  House  of  Commons,  says,  ^*  If  the  creditors 
will  not  assist  the  commissioners  by  exerting  themselves^ 
how  is  it  possible  to  give  effect  to  the  law?  and  what  check 
can  be  put  upon  the  assignees  beyond  their  own  oaths. 
If  the  commissioners  were  properly  assisted,  the  negli- 
gence or  fraud  of  the  assignees  must  soon  be  discovered. 

By  section  104,  tlierefore,  they  are  cl>argeable  with 
20  per  cent. ;  and  by  section  106,  whic^  is  a  new  enact*- 


406  CASES   IN^BANKRDPTCY, 

1832.        ment,   the  commissioners   at   the    third  meeting  must 

appoint  a  public  meeting  not  later  than  six  months,  to 

Lowe         audit  the  accounts  of  the  assignees^  and  ascertain  what 

and  another,    balances  have  been  from  time  to  time  in  the  hands  of  the 
In  the  matter  .,        ••  »  •       i  />»«  •    •  j     i 

of  assignees :    and  by  section  107  it  is  enacted^  that  a  meeu 

Aaron.       jj^g  f^^  declaring  a  dividend  shall  be  held  not  sooner 
than  four  nor  later  than  twelve  months. 

What  reason  then  is  there  to  suppose  that,  instead  of 
the  alteration  having  been  intentional,  the  omission  of 
these  important  words  escaped  the  notice  of  parliament, 
and  the  vigilance  of  Lord  Eldon,  whose  attention  must 
have  been  directed  to  it,  not  only  from  these  opinions, 
but  from  his  consciousness  of  the  severe  operation  of  the 
49  Geo.  3,  which  he  had  lamented,  in  ex  parte  Bra^,  in 
which  case  the  assignee  had  received  346/.  4«.  3dl, 
which,  apprehensive  of  the  solvency  of  the  bank^  he  re- 
tained to  the  30th  June,  but  he  claimed  the  sum  of 
42/.  8^.  5d.  for  his  expenses  from  London  to  Bishop 
Wearmouth  :  when  the  Lord  Chancellor  said,  <<  Though 
it  is  impossible  in  this  case  to  say  that  Mr.  lAJtmberi  has 
not  acted  meritoriously,  and  with  the  best  intentions, 
yet  as  it  appears  that  he  has  wilfully  retained  this  sum 
in  his  hands,  the  act  is  imperative,  and  he  must  pay  20J^ 
iper  cent." 

The  probability  therefore  is,  that  the  l^islatore  re- 
solved to  alter  the  law;  the  mode  of  alteration  being  either 
by  giving  a  discretionary  power  to  the  commissioners  to 
charge  20  per  cent,  per  annum,  or  by  making  it  impera- 
tive that  they  should  charge  20  per  cent,  if  the  assignees 
for  a  day  neglected  their  duties.  The  latter  mode  was 
in  this  case  adopted ;  if  the  first  mode  had  been  adopted, 
the  form  would  not  have  been  permitted  to  exist  as  it 
did  exist  in  ex  parte  Bray,  but  the  penalty  would  have 
been  left  to  the  discretion  of  the  commissioners,  as  it  has 
been  left  in  this  clause. 
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Assuming,  therefore,  that  they  were  not  omitted  by        1832. 
accident,  the  reasoning  must  fail,  unless  they  were  omit-        

.1  1  Ex  parte 

ted  as  surplusage.  Low^ 

With  respect  to  their  omission  as  surplusasre,  the  pre-  ^and  another. 

J    ,  ^     .       ,        ...        .  ,        In  the  matter 

sent  argument  and  the  professional  opmion  shew  that  of 

the  omission  could  not  have  originated  in  this  cause.  Aabon. 

To  this  it  will  be  sufficient  to  say,  in  the  words  of  Lord  Surplusage. 
LymUiursti  in  ex  parte  Burgess,  2  G.  §•  J.  200 :  "  I  can- 
not think  that  an  enactment  of  so  much  importance,  and 
at  such  direct  variance  with  all  the  principles  of  the 
bankrupt  laws,  would  be  made  by  omitting  a  description 
which  could  not  be  doubted ;  and  leaving  the  question 
involved  in  the  obscurity  attendant  upon  these  vague 
and  general  words." 

In  this  case,  the  repealed  act  of  5  Geo.  4.,  the  words, 
<<  and  all  persons  making  bricks,  or  burning  lime  for 
sale,"  &c.,  are  to  be  found,  but  were  omitted  in  6  Geo.  4. 
c.  16.;  but  it  was  contended  that  these  words  were 
included  under  the  words,  <<  goods  and  commodities,"  in 
section  2 ;  but  the  Lord  Chancellor  held  that  he  could 
not  include  the  words  of  the  repealed  act  under  the  loose 
and  vague  ones  of  the  6  Geo.  4. 

For  these  reasons  we  submit  that  it  is  clear  the  legis-  Penal  clause. 
lature  did  not  intend  more  than  it  has  expressed ;  but  if 
any  doubt  is  supposed  to  exist  on  the  subject,  an  estab- 
lished rule  in  the  construction  of  statutes  will  solve  this 
doubt;  for  it  is  admitted  that  penal  statutes  must,  as  to 
the  penalty,  be  construed  strictly. 

To  meet  this  difficulty,  it  has  been  argued,  that  this 
is  not  a  penal  clause,  because  the  words  in  the  act  are, 
<<  shall  be  liable  to  be  charged  in  his  ajccourUs  with,"  &c., 
and  that  according  to  the  case  of  Stanly  v.  Wharton^ 
9  Price,  it  is  not  a  penalty,  but  merely  the  assessment  of 
liquidated  damages. 
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1832.  With  respect  to  the  liability  to  be  chai^ged  in  account, 

'        it  is  so  far  from  an  alteration  of  the  penal  nature  of  the 

l^K         Statute,  that  it  is  rather  an  addition  to  it,  by  afibrdiug 

and  another.    ^^  easier  remedy :  and  so  it  was  considered  in  Bere^brd 
In  the  matter  •' 

of  V.  Burt  J  1  C.  ^  P,  373.,  where  Lord  Tenierden  held  that 

Aaron.        ^j^^  20  per  cent,  was  not  recoverable  upon  the  common 
count.     His  judgment  was  as  follows : 

^<  I  think,  in  order  to  charge  a  man  with  interest  at  20 
per  cent.,  there  should  be  a  count  framed  upon  the  act. 
If  indeed  it  applies  to  the  case  of  an  action,  and  is  not 
merely  du*ectory  as  to  what  is  to  be  done  when  the  mat- 
ter is  before  the  commissioners,  I  should  think  it  a  case 
for  5  per  cent,  interest.  But  this  interest  at  20  per 
cent,  is  in  the  nature  of  a  penalty ;  and  I  think  you  must 
declare  specially,  as  for  a  penalty.  If  the  commissioners 
had  settled  an  account,  and  charged  the  defendant  with 
such  interest,  then  the  case  would  have  been  difierent 
And  in  ex  parte  Goldsmith^  1  G.  jf  c7.  406,  it  was  con- 
tended, that  as  the  claim  was  founded  ou  a  penalty,  it 
was  applicaUe  only  to  solvent  assignees ;  and  of  this 
opinion  was  the  Vice  Chancellor,  who  says,  ^<  I  am  of 
opinion  that  the  fourth  section,  which  gives  SO  per  cent, 
against  the  assignee,  is  meant  to  apply  by  way  of 
penalty  against  a  solvent  assignee  only,  and  is  iiot  jww^t 
to  prejudice  the  creditors  of  a  bankrupt  asaigna^;  a9d 
that  the  sixth  section  imposes  tlie  penal^  upon  tbe 
bankrupt  assignee."  (a)  Which  doctrine  i$  confirmed  iQ 


(«)  The  sixth  section  pf  49  tained  pr  emplpjred  1^  Inoi  as 

Geo.  J.  0.135.  is  to  the  same  aforesaid^becopie  bankrupt,  if  he 

effect  as  section  105  of  6  Geo.  4,  shall  obtain  his  certificaie  it  shall 

c.  I6.,which  is  as  follows:  "That  only  have  the  effect  of  fiv^og 

if  any  assignee  indebted  to  the  hb  person  from  arrest  and  impri- 

eatate  of  which  he  is  such  assi^  sonment ;  but  his  futuie  dhtti 

nee,  in  respect  of  money  so  re-  (his   tools    of  trader 
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Wackerbeih  v.  PoweU,  2G.SfJ.  158.,  where  Lord  Eldm        1832. 
says,  "  The  .fourth  section  gives  authority  to  the  com-       „ 
missioners  to  charge  the  assignee,  in  account,  with  20         Lowe 

per  cent,  in  the  cases  therein  mentioned;  the  sixth  sec-    ^"^  another. 
\  '  In  the  matter 

tion  speaks  of  the  case  of  an  assignee  who  becomes  bank-  of 

rupt;  so  that  tlie  fourth  relates  to- an  assignee  not  be-  "^"' 

coming  bankrupt,  and  the  sixth  relates  to  an  assignee 
becoming  a  bankrupt.  The  former  of  the  clauses,  look- 
ing at  the  case  of  an  assignee  not  becoming  a  bankrupt, 
charges  him  with  20  per  cent. ;  the  latter,  looking  to  the 
case  of  an  assignee  who  has  become  a  bankrupt,  does  not 
give  a  better  remedy  against  the  bankrupt,  at  the  suit  of 
the  person  of  whose  estate  he  was  assignee,  than  is  given 
to  the  other  creditors  of  that  person,  with  this  exception 
only, — that  in  that  case  the  future  effects  of  the  bank- 
rupt, who  kept  the  money  in  his  own  hands,  instead  of 
paying  it  out  according  to  the  order  of  the  commissioners, 
are  to  be  liable  notwithstanding  this  commission,  but  to 
1)e  liable  only  with  lawful  interest  for  the  sum  at  five 
per  cent* ;"  and  in  this  very  case  it  is  determined  that  the 
estate  of  a  deceased  assignee  is  chargeable  only  with  five 
per  cent 

As  to  the  case  of  Stanly  v.  Wharton^  9  Pricey  304., 
the  question  is,  not  whether  it  is  a  penal  statute  with 
respect  to  the  strict  construction  of  the  words  in- 
flicting the  penalty,  but  whether  it  is  a  penal  action 
within  the  meaning  of  the  rule,  that,  in  a  penal  action, 
a  new  trial  shall  not  be  granted,  of  which  there  are  many 
other  cases  to  the  same  eiFect,  as  Sehan  v.  PoweU,  STaunij 
299.,  and  Borres  v.  Bpoih,  2  Blacky  1226. 

houiehold  goods,  and  the  neces-  which  he  was  assignee  as   shall 

saiy  wearing  apparel  of  himself,  not  be  paid  by  dividends  under 

his  wife  and  children,  excepted,)  his   commission,  together   with 

shall  remmn  liable  for  to  much  lawful    interest  for   the  whole 

of  his  debts  to  the  estate   of  debt.** 

Vol.  I.  E  E 
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1832. 

Ex  parte 

Lows 

and  another. 

In  the  matter 

of 

Aaron. 


Beneficial  for 
creditors. 


20  per  cent, 
per  annum  not 
retrospective. 


For  these  reasons,  therefore,  because  the  20  per  ceiii* 
is  not  chargeable  by  any  express  words,  or  by  implica* 
tion,  either  from  other  words  in  6  Geo.  4.  c.  16.,  or  by 
reference  to  49  Geo.  3.,  either  by  supposing  that  the 
omission  of  the  words  "  per  cent."  was  from  accident,  or 
because  the  use  of  them  was  unnecessary,  and  woqld 
have  been  surplusage,  and  because  it  is  a  penal  statute, 
and  to  be  construed  strictly  as  to  the  penalty,  we  submit 
that  the  commissioners  are  right  in  having  charged  only 
one  gross  sum  at  20  per  cent. 

It  has  been  contended,  that  when  any  doubt  exists, 
the  statute  is  to  be  construed  beneficially  for  creditors, 
because  by  section  135  it  is  so  enacted. 

The  answer  to  this  is  obvious.  It  was  not  intended 
to  give  to  the  courts  an  arbitrary  power  to  insert  words 
not  used  by  the  legislature,  but  that  in  disputes  between 
^n  individual  creditor  and  the  general  body  of  creditors, 
as  in  cases  of  lien,  preference^  &c.,  the  statute  ought  in 
doubtful  cases  to  be  interpreted  in  favour  of  the  body  of 
creditors ;  but,  even  supposing  this  explanation  of  the 
section  not  to  be  satisfactory,  such  interpretation  is  not 
applicable  to  the  present  case,  which  is  asking  for  a  con- 
struction, not  in  favour  of  the  creditors,  but  in  &vour  of 
the  bankrupt. 

But,  assuming  that  20  per  cent,  per  annum  is  charge- 
able, it  is  not  chargeable  beyond  the  commencement  of 
6  Geo.  4.,  which  repeals  the  previous  statutes,  and  which 
is  not  retrospective  in  its  operation. 

The  words  of  the  act  (sect.  104)  are  as  follows:  "That 
if  any  assignee  shall  retain  in  his  hands,  or  emphjf  for  his 
own  benefit,  or  knowingly  permit  any  co-assignee  so  to 
retain  or  employ  any  sum  to  the  amount  of  one  hundred 
pounds  or  upwards,  part  of  the  estate  of  the  bankrupt, 
or  sftaU  neglect  to  invest  any  money  in  tlie  purchase  of 
exchequer  bills  when  so  directed  as  aforesaid,  every  such 

13 


Aaron. 
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assignee  shall  be  liable  to  be  charged  in  his  accounts  with        1832* 

sadi  sum  as  shall  be  equal  to  interest  at  the  rate  of  20         

per  cent,  on  all  such  money  for  the  time  during  which         Lo^^^ 

he  shall  have  so  retained  or  employed  the  same,  or  per-    and  another. 

,  ^    ^  '       '^        In  the  matter 

mitted  the  same  to  be  so  retained  or  employed  as  afore-  of 

saidy  or  during  which  he  shall  have  so  neglected  to  invest* 

the  same  in  the  purchase  of  exchequer  bills ;  and  the 

commissioners  are  hereby  required  to  charge  every  such 

assignee  in  his  accounts  accordingly." 

But  all  the  words  of  this  clause  are  clearly  prospective; 
and  not  retrospective :  thus  the  expressions  are,  ^^  shall 
retain  in  his  hands,"  not,  lihall  Aove  retained ;  <*  shaU 
employ  for  his  own  benefit,"  not  shall  heme  employed ; 
'^  ihaU  knowingly  permit,"  not,  shall  hocoe  permitted ; 
<<  shall  neglect  to  invest/'  not,  shall  hace  invested,  &c. 

But  in  addition  to  this  material  circumstance,  that 
these  words  are  all  prospective,  we  find  that  this  clause 
enacts  a  new  ofience ;  viz.  <<  shall  n^lect  to  invest  any 
money  in  the  purchase  of  exchequer  bills  when  so 
directed  as  aforesaid,"  and  for  this  new  oiFence  he  is 
puni^iable  ^^  for  the  time  during  which  he  shall  have  so 
retained,  &c."  If  these  latter  words  have  any  meaning, 
it  is  evident  that  the  I^idature  contemplated  the  com* 
mission  of  the  offence,  and  the  continuing  it,  after  the 
act  should  have  commenced. 

There  are  various  other  clauses  in  this  act,  which,  the 
courts,  proceeding  upon  this  principle,  have  determined 
not  to  be  retrospective.  Thus  in  Kay  v.  Goodwin  (a), 
it  was  determined  that  section  92  was  not  retrospective. 
That  section  is  as  follows :  ^^  That  if  the  bankrupt  shaU 
not  (if  he  was  within  the  united  kingdom  at  the  issuing 
of  the  commission)  within  two  calendar  months  after 

(a)  6  Bing.  576. 
£  £  2 
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1832.        the  adjudication,  or  (if  he  was  out  of  the  united  king-. 

dom)  within  twelve  calendar  months  after  the  adjudica- 

Low£         ^ion,  have  given  notice  of  his  intention   to  dispute  the 

and  another,    commission,  and  have  proceeded  therein  with  due  dili- 
In  the  matter  ,        ,    r         i 

of  gence,  the  depositions  taken  before  the  commissioners  at 

Aaron.  ^j^^  ^^^^  ^^^j.  ppgyjous  to  the  adjudication  of  the  peti- 
tioning creditor's  debt  or  debts,  and  of  the  trading,  and 
act  or  acts  of  bankruptcy,  shall  be  conclusive  evidence  of 
the  matters  therein  respectively  contained,  in  all  actions 
at  law  or  suits  in  equity  brought  by  the  assignee  for 
any  debt  or  demand  for  which  the  bankrupt  might  have 
sustained  any  action  or  suit." 

The  same  question  arose  in  ex  parte  Salmon  (a),  under 
the  words  of  section  132,  which  were  also  resolved  not 
to  be  retrospective.  The  words  of  this  section  are, 
^<  That  the  assignees  shall,  upon  request  made  to  them 
by  the  bankrupt,  declare  to  him  how  they  have  disposed 
of  his  real  and  personal  estate,  and  pay  the  surplus,  if 
any,  to  such  bankrupt,  his  executors,  administrators,  and 
assigns ;  and  every  such  bankrupt,  after  the  creditors  who 
have  proved  under  the  commission  shall  have  been  paid, 
shall  be  entitled  to  recover  the  remainder  of  the  debts 
due  to  him ;  but  the  assignees  shall  not  pay  such  surjJus 
until  all  creditors  who  have  proved  under  the  commission 
shall  have  received  interest  upon  their  debts,  to  be  cal- 
culated and  paid  at  the  rate  and  order  following;  (that 
is  to  say,)  all  creditors,  whose  debts  are  now  by  law  en- 
titled to  carry  interest  in  the  event  of  a  surplus,  shall 
first  receive  interest  on  such  debts  at  the  rate  of  interest 
reserved  or  payable  thereon,  to  be  calculated  from  the 
date  of  the  commission ;  and  after  such  interest  shall  ha?e 
been  paid,  all  other  creditors  who  have  proved  under  the 

(«)  1  ^font.  25J. 


CASES  IN  BANKRUPTCY.  4l8 

commission  shall  receive  interest  on  their  debts  from  the        1832. 
date  of  the  commission,  at  the  rate  of  four  pounds  per 


centum. 


yy  Ex  parte 

Lows 


But  It  has  been  urged  by  the  other  side  that  this  sec-    and  another. 

,  -  .     ,  In  the  matter 

tion  is  retrospective,  because  by  section  135  it  is  en-  of 

acted,  "  that  nothing  herein  contained  shall  render  Aaron. 
invalid  any  commission  of  bankruptcy  now  subsisting,  Beneficial  for 
or  which  shall  be  subsisting  at  the  time  this  act  shall 
take  effect,  or  any  proceedings  which  may  have  been 
had  thereunder,  or  affect  or  lessen  any  right,  claim, 
demand,  or  [remedy  which  any  person  now  has  there- 
under, or  against  any  bankrupt  against  whom  any  com- 
mission has  or  shall  have  issued,  except  as  is  herein  spe- 
cifically enacted.*'  But  tlie  question  in  this,  as  in  all 
similar  cases,  is,  Whether,  aye  or  no,  this  clause  contains 
within  itself  a  clear  specific  enactment?  If  it  does,  it 
follows  that  it  is  not  retrospective.  Thus,  in  Churchill 
v.  CrecLse  (a),  it  was  contended  that  the  82d  section,  the 
words  of  which  were  retrospective,  were  prevented  from 
having  that  operation  by  the  136th  section,  which 
enacted  when  the  act  should  come  into  operation ;  but 
it  was  decided  to  be  retrospective;  and  Best^  Chief 
Justice,  said,  "  The  rule  is,  where  a  general  intention  is 
expressed,  and  the  act  expresses  also  a  particular  in« 
tendon  incompatible  with  the  general  intention,  it  is  to 
be  considered  in  the  nature  of  an  exception." 

A  similar  principle  prevailed  in  ex  parte  Grundy  (6), 
where  the  Lord  Chancellor  held,  that  the  general  words 
of  section  135  did  not  controul  the  particular  intent 
expressed  in  section  56. 


(if)  4  Bing,  179;  and  sec  Terrington  v.  Hargrcaves,  ibid,  49S» 
where  Bett^  Chief  Justice,  rectifies  a  mistake  in  the  report  oC 
Churchill  v.  Crease. 

(6)  Moni,  ^  Mac.  293.    See  particularly  pp.  310,  311. 

££3 
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1833. 

Es  parte 

LfOW£ 

and  another. 

In  the  matter 

of 

AAaoK. 

Allowance. 


But^  3dly,  supposing  that  twenty  per  cent,  per  annum 
is  chargeable,  it  is  chargeable  only  by  the  creditors,  and 
not  by  the  bankrupt,  who  is  not  entitled  to  it,  either  as 
allowance  or  as  surplus. 

It  is  not  chargeable  by  the  bankrupt  on  account  of  kis 
allowance. 

The  allowance  is  given  to  the  bankrupt  as  a  reward 
for  his  not  speculating  with  his  creditors'  property,  when, 
from  his  knowledge  of  his  embarrassments,  he  ought  to 
attend  to  their  interests  in  preference  to  his  own ;  and, 
to  induce  an  early  declaration  of  his  insolvency,  the 
amount  of  the  allowance  depends  upon  the  amount  of 
dividend  payable  out  of  his  estate^  not  out  of  forfieitores^ 
whether  occasioned  by  himself  or  by  others.  The  words 
of  sect.  129  are,  <'  That  every  bankrupt  who  diall  have 
obtained  his  certificate,  if  the  net  produce  <^  his  estate 
l^hall  pay  the  creditors  who  have  proved  under  the  com- 
mission ten  shillings  in  the  pound,  shall  be  allowed  five 
per  cent  out  of  such  produce,  to  be  paid  him  by  the  as- 
signees, provided  such  allowance  shall  not  exceed  box 
hundred  pounds;  and  every  such  bankrupt,  if  such  pro- 
duce shall  pay  such  creditors  twelve  shillings  and  sixpoice 
jn  the  pound,  shall  be  allowed  and  paid  as  aforesaid  seven 
pounds  ten  shillings  per  cent.,  provided  such  allowanoe 
shall  not  exceed  five  hundred  pounds ;  and  eveiy  such 
bankrupt,  if  such  produce  shall  pay  such  creditors  fifteen 
shillings  in  the  pound  or  upwards,  shall  be  allowed  and 
paid  as  aforesaid  ten  pounds  per  cent.,  provided  such 
allowance  shall  not  exceed  six  hundred  pounds;  but  if 
such  produce  shall  not  pay  such  creditors  ten  shillings 
in  the  poimd,  such  bankrupt  shall  only  be  allowed  ami 
paid  so  much  as  the  assignees  and  commissioners  diall 
think  fit,  not  exceeding  three  pounds  per  cent,  and  three 
hundred  pounds." 

But  this  has  reference  only  to  the  estate  of  the  bank- 
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nipt,  and  not  to  the  estate  of  other  persons  distribatable        1832. 

under  the  commission ;  as  in  the  case  of  property  in  the        " 

reputed   ownership  of  the  bankrupt,  which,  although         Lowk 

forfeited  by  the  individual  proprietor  in  favour  of  the  _"*^  a'^o'her. 
•^  .  .  ^     ^  In  the  matter 

general  creditors,  is  not  forfeited  to  the  bankrupt ;  so  in  of 

the  case  of  fraudulent  preferences,  where  the  bankrupt,  abon. 

with  intent  to  prefer  a  particular  creditor  to  the  exclusion 

of  the  general  creditors,  has  given  a  preference,  which  is 

invalidated  by  the  assignee.  His  allowance,  given  for  his 

attention  to  the  interests  of  the  general  creditors,  cannot 

be  composed  of  any  part  of  such  property  which  he 

so  intended  to  abstract  from  them. 

So,  too,  the  forfeiture  by  the  petitioning  creditor  of  his 
debt  by  section  8,  for  compounding  with  the  bankrupt, 
cannot  enure  for  the  benefit  of  the  bankrupt. 

In  the  same  manner,  the  forfeiture  of  20  per  cent, 
cannot  form  any  part  of  the  allowance,  not  only  because 
it  does  not  arise  out  of  the  early  declaration  by  him  of 
his  insolvency,  but  because  it  is  expressly  enacted  by 
section  100,  that  all  sums  forfeited  under  this  act  shall 
be  divided  among  the  creditors,  (a) 

Nor  is  the  bankrupt  entitled  on  account  of  any  Surplus. 
surplus.  The  words  of  section  132  are:  <<  The  as- 
signees shall,  upon  request  made  to  them  by  the  bank- 
rupt, declare  to  him  how  they  have  disposed  of  his 
real  and  personal  estate,  and  pay  the  surplus,  if  any,  to 
such  bankrupt^  his  executors,  administrators,  or  assigns ; 
and  every  such  bankrupt,  afler  the  creditors  who  have 
proved  under  the  commission  shall  have  been  paid,  shall 


(a)  Sect.  100.  "  And  be  it  en-  may  be  sued  for  by  the  assignees 
acted,  that  all  sums  of  money  in  any  of  his  Majesty's  courts  of 
forfeited  under  this  act/  or  by  record;  and  the  money  so  re- 
virtue  of  any  conviction  for  per-  covered  (the  charges  of  suit  being 
jury  committed  in  any  oath  deducted)  shall  be  divided  among 
hereby  directed  or  authorized,  the  creditors." 

E  E  4 
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be  entitled  to  recover  the  remainder  of  the  debts  due 
to  him." 

That  this  does  not  extend  to  this  penalty  will  per- 
haps appear^  by  asking,  whether,  if  there  were  sufficient 
to  pay  all  the  creditors  out  of  the  estate  of  the  bankrupt, 
the  bankrupt  could  insist  upon  a  right  to  sue  for  that 
penalty  as  part  of  his  real  or  personal  estate  ? 

Erskine,  C.  J. :  —  (After  stating  the  fiM:ts  from  the 
petition.)  The  principal  question  arises  upon  that  part 
of  the  prayer  of  the  petition  'which  seeks,  in  taking  the 
account,  to  charge  the  assignees  with  20  per  cent  per 
annum  upon  the  balances  retained  in  their  hands. 

This  must  be  considered  as  the  petition  of  the  bank- 
rupt ;  for,  although  a  creditor  join  in  the  petition,  it  is 
not  presented  by  him  in  that  diaracter.  There  is  no 
prayer  to  prove  under  the  commission.  They  are  as- 
signees  of  the  bankrupt  under  his  insolvency.  They 
pray  this  account  as  representing  the  interest  of  the 
bankrupt;  1st,  As  he  may  be  entitled  to  the  surplus; 
2dly,  In  respect  of  his  claim  to  allowance.  For  it  was 
argued,  that  if  the  charge  is  established,  upon  taking 
the  account  there  will  be  assets  to  pay  the  creditors 
and  leave  a  surplus;  or,  if  the  charge  should  fail  to 
establish  a  surplus,  that  tliere  will  be  enough  to  pay  a 
dividend  of  lOs.  in  the  pound,  and  that  in  such  case  the 
bankrupt  will  be  entided  to  an  allowance. 

The  commissioners  have  allowed  one  sum  of  20/.  per 
cent,  for  the  whole  period  of  thirteen  yean  during  whidi 
the  money  has  been  retained.  The  petitioners  contend 
that  the  sum  should  be  diirteen  times  as  great. 

The  question  arises  upon  the  ]04th  section  of  the 
6th  Geo.  4.,  whereby  it  is  enacted,  <^  that  if  any  assignee 
shall  retain  in  his  hands,  or  employ  for  his  own  benefit, 
&c.  any  sum  to  the  amount  of  lOOA  or  upwards,  part  of 


Aabon. 
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the  estate  of  the  bankrupt,  &c.,  every  such  assignee  shall  1832. 
be  liable  to  be  charged  in  his  accounts  with  such  sum  as  — — 
shall  be  equal  to  interest  at  the  rate  of  20  per  cent,  on         LowT  ' 

all  such  money  for  the  time  durinff  which  he  shall  have    and  another. 
,  ^        ,    ,  °  In  the  matter 

so  retained  or  employed  the  same,"  &c.  of 

The  Court,  before  it  decides  the  important  question, 
whether  the  20  per  cent  is  to  be  charged  annually  or 
only  once,  ought  to  ascertain  whether  the  petitioners  are 
interested.  If  they  have  no  pecuniary  interest,  they  can 
have  no  right  to  the  order  which  they  pray. 

The  first  question  is.  Whether  the  bankrupt  has  a  right 
to  have  this  sum  charged  in  the  account  ? 

The  claim  is  founded  on  the  128th  and  the  ld2d  sec- 
tions of  the  act.  The  128tb  section  provides,  that 
<<  every  bankrupt  who  shall  have  obtained  his  certificate, 
if  the  net  produce  of  his  estate  shall  pay  the  creditors 
lOs.  in  the  pound,  shall  be  allowed  5  per  cent,  out  of 
such  produce,"  and  he  is  to  receive  further  allowances 
out  of  his  estate  of  sums  increasing  in  proportion  to  the 
dividend  paid. 

The  ld2d  section  requires  the  assignees  to  account 
to  the  bankrupt  for  the  administration  of  the  estate,  and 
to  pay  the  surplus,  if  any,  to  him  or  his  representatives. 

The  matter  upon  both  sections  is  resolved  into  this 
question.  Whether  the  20  per  cent.,  if  charged  in  the 
account,  becomes  part  of  the  bankrupt's  estate,  so  as  to 
bring  it  within  the  terms,  ^*  net  produce,"  or  in  substance 
as  any  part  of  the  bankrupt's  real  and  personal  estate  ? 
Could  the  bankrupt  claim  it  as  any  part  of  his  estate  ? 
The  petitioners  insist,  that  it  is  to  be  taken  as  the  as- 
sumed profit  made  out  of  the  estate,  and  therefore  part 
of  the  bankrupt's  estate.  If  I  could  so  construe  the 
104th  section,  I  might  assent  to  the  proposition;  but 
the  intention  of  the  legislature  was,  not  to  assess  the 
profits  made  by  the  assignee,  but  to  fix  a  sum  by  way  of 


Aabon. 
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1832.        penalty  beyond  any  supposable  profit,  to  deter  the  as- 

signee  from  employing  the  creditors  fund   instead  of 

Lowe         depositing  it  in  the  banker's.     The  interest  of  the  ere- 

and  another.    ji^Q^g  alone  is  contemplated  in  this  clause  of  the  statute, 
in  the  matter  ^ 

of  The  conunissioners  are  to  audit  the  accounts:   the 

commissioners  only  are  authorized  to  chaise  the  20  per 
cent,  upon  the  account  so  audited,  and  it  is  only  for  the 
purposes  of  a  dividend  among  the  creditors  that  it  can 
be  so  charged. 

The  bankrupt  laws  deal  with  the  bankrupt  as  an  in- 
solvent. The  principal  object  of  the  law  b  to  protect 
the  creditor  from  the  frauds  of  the  bankrupt  and  the 
•consequences  of  his  insolvency,  to  mitigate  the  losses  of 
his  creditors,  and  distribute  among  them  the  wreck  of 
his  property.  This  is  the  scope  of  the  law.  There  may 
.be  cases  of  temporary  pressure,  where  eventually  the 
funds  prove  adequate  to  the  demands  of  the  creditors; 
and,  when  they  have  been  satisfied,  the  surplus  is  re- 
«tored  to  the  bankrupt.  But  the  law  looks  to  the  suffi- 
ciency of  the  estate  for  the  satisfaction  of  creditors :  it 
cannot  be  supposed  to  contemplate  a  case  of  a  bankrupt 
becoming  a  gainer  by  his  own  insolvency. 

It  may  be  said,  that  the  policy  of  the  law  in  favour  of 
the  bankrupt  appears  by  the  provision  for  allowance  in 
proportion  to  the  dividend,  if  it  exceeds  a  cerUdn  amount; 
but  this  is  a  reward  for  his  diligence,  and  calculated  to 
promote  the  interest  of  the  creditors.  But,  looking  to 
the  general  principles  of  the  bankrupt  law,  it  is  impos- 
sible to  hold  that  the  charge  of  20  per  cent,  could  be 
intended  to  create  a  surplus ;  and  upon  this  view  the 
claim  of  the  bankrupt  is  untenable. 

To  arrive  at  a  satisfactoiy  conclusion,  it  is  desirable  to 
look  closely  into  the  structure  of  the  acts  relating  to  the 
subject. 
.    The  petition  claims  20  per  cent,  from  the  year  1818. 
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The  statute  6  Geo.  4.  a  16.  did  not  come  into  operation        1832. 

until  September  1825.     To  support  the  claim  for  the         

time  preceding  that  date,  unless  the  statute  is  supposed         Lowe 
to  have  a  retrospective  operation,  authority  must  be  t"°^""^***^ 
sought  in  some  earlier  statute.     It  cannot  be  maintained  of 

that   the  effect  of  the  act  is  retrospective;   but  it  is  ^^' 

argued,  that  the  claim  for  the  interval  between  1818  and  io4  not  retro- 
1825  may  be  supported  by  the  4th  section  of  the  ^pecuve. 
49  Geo.  3.  c.  121.  It  is  clear,  however,  from  the  spirit 
and  the  enactments  of  that  statute,  that  the  chaise  is 
intended  only  for  the  satisfaction  of  creditors.  The  dd 
and  5th  sections  of  the  49  Geo.  3.  c.  121.',  instead  of 
pursuing  the  language  of  the  5  Gea  2.  c  30.  s.  S3., 
makes  new  provisions  upon  this  subject.  By  the  former 
statute,  section  33,  after  providing  that  the  assignees 
shall  account  for  their  receipts  and  disbursements, 
enacts,  <^  That  the  commissioners,  or  the  major  part  of 
them,  shall  order  such  part  of  the  net  produce  of  the 
said  bankrupt's  estate  as  by  sudi  accounts  or  otherwise 
6hall  appear  to  be  in  the  hands  of  the  said  assignees,  as 
they  or  the  major  part  of  them  shall  think  fit,  to  be 
forthwith  divided  amongst  such  of  the  bankrupt's  cre- 
ditors who  have  duly  proved  their  debts  under  such 


commission." 


The  latter  statute^  instead  of  adopting  these  words, 
provides,  by  section  5,  *^  That  for  the  purpose  of  ascer- 
taining in  what  manner  the  money  which  shall  from 
time  to  time  come  to  the  hands  of  such  assignee  or  as- 
signees  has  been  employed,  the  commissioners  shall  in 
Xio  case  declare  a  dividend  upon  admission  only  of  a 
certain  sum  in  the  hands  of  the  assignees,  but  shall  re- 
quire such  assignee  or  assignees  to  deliver,  upon  oath,  a 
true  statement  in  writing  of  all  die  sums  of  money  re- 
ceived by  such  assignee  or  assignees,  and  when  received 
by  him  or  them  respectively,  and  on  what  account,  and 
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1832.        how  employed;  and  shall  examine  such  statement,  and 

■"■""        compare  the  receipts  with  the  payments,  and  ascertain 

Low£         yrhat  balances  have  been  from  time  to  time  in  the  hands 

and  another,    ^f  g^^^^  assignee  or  assignees  respectively ;  and  shall  en- 

of  quire  for  what  reason  any  sum,  appearing  to  be  in  the 

^^^^'       hands  of  such  assignee  or  assignees,  ought  to  be  retained, 

and  thereupon  shall  declare  a  dividend  on  the  remaining 

sum." 

What  b  the  reason  for  this  change  of  expression  and 
enactment?  Apparently  because  of  the  new  provision,  in 
the  4th  section,  for  charging  the  assignees  in  their  ac- 
counts with  a  per  centage  upon  monies  used  or  retained 
by  them,  contrary  to  the  directions  of  the  5  Geo.  2. ;  by 
the  effect  of  which  new  provision,  sums  so  chai^ged  upon 
the  assignees  might  be  added  to  the  account,  and  become 
divisible  among  the  creditors ;  and  these  sums  would  not 
have  come  within  the  meaning  of  the  words  in  the  for- 
mer statute,  ^^  neat  amount  of  the  bankrupt's^^estate." 

I  am  of  opinion  that,  under  the  49  Geo.  8.  c  121^ 
no  claim  can  be  sustained,  (a)  If  there  is  any  ground 
for  a  claim,  it  can  only  date  from  the  1st  of  September 
1825.  It  is  provided  by  the  6  Geo.  4.  c  16.  s.  104., 
<<  That  the  commissioners  shall  order  such  part  of  the 
'  net  produce '  of  the  bankrupt's  estate  in  the  hands  of 
the  assignees  as  they  shall  think  fit  to  be  divided  among 
the  creditors."  This  is  to  be  done  after  the  accounts  shall 
have  been  audited ;  and  from  the  expression  <<  net  pro- 
duce," there  being  no  direction  in  the  104th  section  that 
the  20  per  cent,  should  be  divided  among  the  crediton^ 

(a)  6  Qeo.  4.  c.  1 6.  **  Whereas  respecting  bankrupts ;  be  it  tfatfe- 

it  is  expedient  to  amend  the  laws  fore  enacted,  that  an  act  passed  m 

relating  to  bankrupts,   and    to  the  forty-ninth  year  of  the  reign 

simplify  the    language    thereof,  of  his  late  Majesty,  intituled '  An 

and  to  consolidate  the  same,  so  Act  to  alter  and  amend  the  laws 

amended  and  simplified,  in  one  relating  to  bankrupts,'  be  hereby 

act,  and  to  make  other  provisions  repealed." 


Aaron. 
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it  seemed  as  if  the  charge  was  to.  be  attached  by  way  of       1832. 

increment  to  the  bankrupt's  estate,  and  as  such  would .       " 

be  applicable  to  the  surplus  as  well  as  the  dividend.     I         Lows 

therefore  doubted  for  some  time,  on  this  view  of  the  /"^J^^'^^fT*. 

'  In  the  matter. 

case ;    but  it  is  obvious,  from  the  arrangement  of  the  of 

clauses,  that  the  dividend  only  is  to  be  regulated  by  the 
state  of  the  accoimt,  and  that  upon  the  question  of  sur- 
plus there  is  to  be  a  remoulding  of  the  account,  (a) 
There  are  many  items  in  the  account  which  could  not 
be  carried  to  the  surplus,  as  there  is  no  provision  for 
rendering  any  account  to  the  bankrupt  upon  this  charge, 
nor  any  opportunity  or  right  given  to  him  for  making 
the  charge. 

These  general  views  of  the  principle  and  policy  of  the 
bankrupt  laws  have  outweighed  the  inference  arising 
from  the  particular  words  of  the  104th  section,  have  re- 
moved my  doubts,  and  brought  my  mind  to  the  con- 
clusion, that  no  part  of  the  20  per  cent  can  be  part  of 
the  bankrupt's  estate.  The  per  centage  is  not  given  by 
the  104th  section  directly  as  interest  upon  the  sum;  the 
provision  is,  that  the  assignees  shall  be  charged  with. 
such  sum  as  shall  be  equal  to  interest  at  the  rate  of. 
20  per  cent.     It  assumes  the  character  of  a  penalty. 

In  argument  it  has  been  urged,  that  the  charge  is  to 
be  considered  as  liquidated  damages;  but  if  so,  an  ii^ury 
must  be  shewn.  The  surplus,  upon  that  view,  must  be 
established  at  a  given  date  —  the  time  when  the  money, 
was  retained,  Aot  by  addition  of  the  charge.  The  &ct 
affords  no  foundation  for  this  argument;  and  the  bank- 
rupt, therefore,  admitting  the  argument,  has  no  interest. 

If  it  were  probable  that  at  the  time  there  was,  or  that 
upon  the  account  there  would  be,  a  surplus,  the  bankrupt 
^■^—      I  ■— ^— »— ^^»—  ■    -       III  — »— — ^■^i^»^»-^—      ■  I      ^^— —  ■ 

(a)  See  section  1 32. 


462 


CASES  IN  BANKRUPTCY. 


Id32. 

Ejt  parte 

Lows 

and  another. 

In  the  matter 

of 

Aaeon. 


could  have  no  claim ;  the  Court  could  not  enforce  the 
claim  on  his  behalf. 

If  the  petitioners  are  content  to  have  an  order  (oir 
taking  the  account,  they  must,  in  my  opinion,  take  it 
without  the  direction  prayed,  for  chai^ging  the  20  per 
cent.,  and  subject  to  the  question  of  costs  according  to 
the  result. 

As  to  the  decision  of  the  commissioners  on  the  ques- 
tion, Whether  the  charge  ought  to  be  20  per  cent,  once 
upon  the  whole  sum,  or  20  per  cent  annually  ?  I  give 
no  opinion ;  as  I  think  it  in  all  cases  inexpedient,  if  not 
mischievous,  to  go  beyond  the  matter  which  calls  for  the 
judgment  of  the  Court.  As  to  the  other  par^  of  die 
prayer  of  the  petition,  it  must  be  dismissed.  If  the 
Court  had  jurisdiction,  they  might  order  the  ass^nees  to 
pay  out  of  their  pocket  the  costs  of  attendance.  We 
cannot  make  the  bankrupt's  estate  pay  for  tho  mis- 
conduct of  the  assignees.  The  conduct  of  the  assignee  is 
unjustifiable,  but  we  cannot  supersede  die  oommisskM]. 
The  conduct  of  the  petitioner  was  irregular  in  cbtaimBg 
the  commission  of  the  4th  of  March  183 1.  If  the  as- 
signees had  been  guilty  of  misconduct,  the  case  diould 
have  been  brought  before  the  Lord  Chancellor. 


Pell,  J. :  —  This  is  a  question  of  the  utmost  impor- 
tance to  the  public.  It  turns  upon  the  eonstmction  of 
the  104th  section  of  the  6  Geo.  4.  c.  16.  (a)  The  reqxm- 
dents  contend,  that  20  per  cent,  should  be  charged  once 
upon  the  gross  sum  retained ;  the  appellants  ai^e,  diat 
the  charge  should  be  20  per  cent,  per  annom.  I  am 
of  opinion,  that  where  assignees,  contrary  to  la(W,  keep 

(a)  The  worJs  are:  ^  E^ery  such  sum  as  shall  be  equal  to 
such  assignee  shall  be  liable  to  interest  at  the  rate  of  tweoty 
be  charged  in  his  accounts  with    per  cent." 
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money  in  their  hands,  they  are  chargeable  with '20  per        18d2» 

cent,  per  annum  upon  the  whole  sum,  and  during  the         

period  of  retention.      This  opinion  is  founded   upon         Lows. 
general  reasoning,  as  well  as  a  legal  view  of  the  subject,    i^^i?*!^^* 
As  a  judge,  I  am  bound  to  consider  the  state  of  the  law  of 

before  the  passing  of  the  6  Geo.  4.  c.  16.  and  what  was        Aabon. 
the  inconvenience  or  mischief  to  be  redressed  by  that 
statute ;  I  am  bound  to  look,  not  merely  to  the  words  of 
the  act,  but  the  grievance  and  the  remedy. 

What  then  was  the  grievance  ?     It  had  been  found 
that  assignees  retained  in  their  hands   large  sums  of 
money,  which  they  used  for  their  own  purposes,  and  had 
delayed  the  rendering  their  accounts,  and  the  calling  of 
meetings  to  make  and  declare  dividends.     To  remedy 
this  grievance  the  creditors  were  enabled,  by  the  5  Geo.29 
c.  80.,  to  direct  where  the  property  collected  under  the  '- 
bankruptcy  should  be  lodged  until  it  should  be  divided* 
among  the  creditors;  the  assignees  were  required  to  con«; 
form  to  this  directicm,  and  were  indemnified  upon  such 
conformity.     But  there  was  no  express  provision  to  en« 
force  the  observance  of  this  direction.     So  the  law  con- 
tinued until  the  passing  of  the  49  Geo.  8.  c.  121.,  when 
it  was  enacted,  <<  That,  in  default  of  direction  by  the 
creditors,  the  commissioners  may  and  they  are  required 
to  direct  where  the  monies  received  by  the  assignees 
diall  be  deposited ;"  and  it  is  provided,  <^  That  if  the 
assignees  wilfully  retain  in  their  hands,  or  employ  for 
their  benefit,  any  monies,  part  of  the  estate  of  the  bank- 
rupt, contrary  to  the  direction  of  the  creditors  or  conw 
missioners,  they  shall  be  charged  in  their  accounts  with 
ibe  estate  of  the  bankrupt  with  sujch  sum  as  shall  be 
equal  to  the  amount  of  interest,  computed  at  the  rate  of 
twenty  per  cent,  per  annum  on  the  sums,  and  for  the 
time  during  which  they  shall  have  so  retained  or  em- 
ployed them ;"  and  the  commissioners  are  required  ac- 
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1882.        cordingly  to  charge  the  assignees  with  such  sums  in  their 


""■"""        accounts. 

\JawiL  The  enactments  upon  this  subject  in  the  5  Geo.  4. 

and  another.    ^^  gg^  differ  in  words,  but  are  the  same  in  substance  as 
In  the  matter 

of  those  of  the  preceding  statute.     Up  to  the  date,  there- 

^**'*''       fore,  of  the  statute  6  Geo.  4.  c.  16.,  the  law  had  made 

assignees    offending    in   this    respect    chargeable  with 

20  per  cent,  per  ofmum  upon  sums  improperly  retained 

or  employed  by  them. 

The  6  Geo.  4.  c.  16.  does  not  follow  the  words  of  the 
former  statutes.  There  is  an  omission ;  and  the  words 
omitted  are,  ^^per  annum.**  But,  notwithstanding  the 
omission  of  those  words,  the  substance  of  the  enactment 
is  the  same.  For  if  not,  I  ask,  what  happened  in  the 
interval  between  the  49  Geo.  3.  and  the  6  Greo.  4.  which 
should  create  a  necessity  to  alter  the  law  as  to  the  extent 
of  the  protection  to  be  afforded  to  creditors  against  these 
abuses  of  trust  by  assignees  ? 

Under  the  provisions  of  the  49  Geo.  3.  c.  121.  the 
words  have  been  considered  so  imperative,  that  assignees 
retaining  money  in  their  hands  for  an  hour,  even  fiir 
meritorious  purposes,  have  been  held  liable  to  the  charge 
of  20  per  cent,  per  annum ;  as  in  ex  parte  Bray  (a), 
a  case  where  the  money  would  have  been  lost  if  it  had 
been  paid  into  the  banking-house,  according  to  the 
direction  of  the  commissioners.  And  I  may  be  allowed 
to  observe,  with  great  respect  for  the  profound  learning 
of  the  Judge  by  whom  the  case  was  decided,  the  words 
of  the  statute  being  "  wilfully  detain,"  that  it  was  to  my 
mind  an  extraordinary  judgment.  Afier  that  dedsicHi 
a  slight  alteration  upon  this  subject  took  place  in  the 
5  Geo.  4.,  but  the  variance  does  not  touch  the  sub- 
stance of  the  clause.     The  matter  returns  to  this  qoes- 


(tf)  1  Rote^  144. 


Aaron. 
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tion,  whether  the  20  per  cent,  in  the  6  Geo.  4.  c.  16.  is        1832. 
the  same  in  construction  as  the  20  per  cent,  per  annum        

1      A^  ^        **         ,^,  Ex  parte 

m  the  49  Geo.  8.  c.  121.  Lowe 

I  am  much  struck  with  Jthe  constant  endeavour,  which    and  another. 

In  the  matter 

was  apparent  in  the  argument  of  this  case,  to  introduce  of 

the  word  and  notion  of  penalty,  llie  judgment  of  the 
Vice-Chancellor  seems  to  have  proceeded  on  the  ground 
that  the  charge  was  to  be  considered  as  a  penalty  on  the 
assignees.  The  case  ought  to  be  decided  upon  a  fair 
construction  of  the  act,  without  this  terror  of  the  word 
**  penalty." 

As  to  the  dicta  and  decisions  whidi  have  been  cited 
for  the  constructions  of  acts  of  parliament,  some  have 
not  been  mentioned,  where  it  is  laid  down,  that  you  are 
not  to  look  to  the  letters  or  words  of  an  act  but  to  the 
grievance  and  the  remedy.  In  the  case  of  Mitchell  v. 
Tbrup,  Parker,  JRep.  233,  it  is  said,  in  expounding  acts 
of  parliament,  where  words  are  express,  plain,  and  clear, 
the  words  ought  to  be  understood  according  to  their 
genuine  and  natural  signification  and  import,  unless  by 
such  exposition  a  contradiction  or  inconsistency  would 
arise  in  the  act  by  reason  of  some  subsequent  clause^ 
from  whence  it  might  be  inferred  the  intent  of  the  par- 
liament was  otherwise;  and  this  holds  with  respect  to 
penal  as  well  as  other  acts.  And  again,  from  Moore  v. 
Hmsey,  Hob.  93,  the  same  doctrine  is  to  be  collected. 
So  that  the  argument  which  has  been  pressed  upon  us, 
as  to  the  construction  of  penal  statutes,  vanishes,  if  these 
authorities  are  to  be  regarded.  Again,  Mr.  Justice 
BuUer,  in  the  case  of  the  King  v.  Hadnett,  1  T.  jB.  101, 
says,  **  It  is  not  true  that  the  Court,  in  the  construction 
of  penal  statutes,  are  to  narrow  the  construction.  We 
are  to  look  to  the  words  in  the  first  instance,  and  where 
they  are  plain  we  are  to  decide  on  them ;  if  they  are 

Vol.  I.  r  F 
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1832.        doubtful,  we  are  then  to  have  recourse  to  the  subjeCI 

matter ;  but,  at  all  events,  it  is  only  a  secondary  rule." 

LowB  ^^  ^®  case  of  the  Attorney  General  v.  Suddl^  Rnec 

end  another.    ;„  Chan.  214,  upon   a  question,   Whether  the  Court 
(n  the  matter  '      ^  ^ 

of  should  restrain  a  defendant  from  setting  up  a  mortgage 

Aabon^       to  defeat  a  proceeding  at  law  upon  an  assignment  of 

the  king's  title  to  a  presentation  upon  a  vacancy  arising 

upon  a  simoniacal  presentment  by  the  mortgagor,  it 

having  be^n  urged  in  argument  that  the  law  was  penal» 

and  not  to  be  aided  in  a  court  of  equity  ?  the  Lord 

Keeper  said,  ^^  I  consider  what  will  be  the  consequence 

both  ways ;  and  if  this  practice  be  not  avoided,  it  will  in 

a  great  measure  avoid  the  laws  against  simony :  for  this 

will  lead  to  the  case  of  trustees;  and  it  being  a  constant 

rule  here  that  cestui  que  trust  shall  have  the  benefit  of  the 

thing,  if  he  be  to  have  it,  to  all  intents  bat  to  forfeit, 

then  the  corrupt  patron  shall  present  by  his  trustee, 

which  is  contrary  to  the  plain  intention  of  the  act;  and 

though  this  be  called  a  penal  law,  yet  this  Court  wiQ 

aid  remedial  laws,  not  by  making  them  more  penal,  bat 

to  let  them  have  their  course ;  and  the  law  knows  nothing 

of  a  trust,  and  therefore  this  Court  will  take  care  that 

its  own  notions  shall  not  be  made  use  of  to  elude  so  good 

and  beneficial  a  law.  And  thereupon  it  was  decreed,  that 

the  title  should  not  be  set  up." 

After  these  authorities,  it  can  hardly  be  assumed  that 

this  is  a  case  of  penalty,  and  that  a  special  construction 

is  to  be  put  upon  the  act,  because  it  is  a  case  of  penalty. 

The  doctrine  is  so  unfounded,  that  k  case  upon  the  am- 

struction  of  a  statute  has  occurred  where  life  was  in 

question,  and  yet  the  letter  of  the  law  was  disr^arded, 

and  the  substance  effectuated  by  constructi(Mi.      The 

case  is  cited  in  Pbnoden  (a),  as  having  occurred  in  the 

(fl)  Page  86. 
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19  Hen.  6.     A  man  was  arraigned  upon  an  indictment        1832. 

for  killing   the   wife  of  his  master,  upon  the  statute        

25  Edw.  3.,  by  which  it  is  declared,  that  if  a  servant  kills         LowIT  * 

his  master  it  is  treason ;  and  the  question  was,  whether  he    and  another. 

should  be  hanged  as  a  felon,  or  drawn  and  hanged  as  a  of 

traitor;  and  it  was  adjudged,  "  by  the  advice  of  all  the       A^on* 

justices,  that  he  should  be  drawn  and  hanged,  because  it 

was  treason ;"  and  it  was  said,  <'  that  it  was  not  taken 

within  the  equity  of  the  statute,  which  speaks  only  of 

killing  his  master,  but  is  rather  within  the  words  of  the 

statute,  for  master  and  mistress  are  the  same  thing  in 

eflFect." 

These  are  authorities  so  strong  upon  the  constructiom 
of  penal  statutes,  that  it  may  well  be  said,  upon  the  con- 
struction of  the  statute  in  question^  tliat  ^^per  centum'* 
18  the  same  as  ^^  per  centum  per  cmnumJ" 

Lord  Cokcj  in  the  First  Instit.  381,  says^  ^^  Acts  oC 
parliament  should  be  construed  ex  viscerUms^  so  as  to 
work  no  wrong,  and  so  as  to  suppress  the  mischief  and 
advance  the  remedy."  So,  in  Shepherd  v.  Gosnold  (a), 
it  is  said,  <^  Where  the  penning  of  a  statute  is  dubious^ 
long  usage  is  a  just  medium  to  expound  it  by ;  for  Jus  et 
norma  loguendi  is  governed  by  usage,  and  the  meaning  of 
things  written  or  spoken  must  be  as  it  hath  constantly 
been  received  by  common  acceptation." 

In  common  language,  per  centum  means  per  centum 
per  annumj  and  in  different  clauses  of  the  act  the  words 
per  centum  are  used  as  per  centum  per  annum.  In  othei: 
clauses  of  the  act  ^^Jive  per  cent"  is  used,  and  to  be  under- 
stood  BS  five  per  cent,  per  annum.  If  the  clause  in  question 
stopped  at  the  words  ^^  twenty  per  cent,**  the  construction 
for  which  the  respondents  contend  might  be  sustainable ; 
bat  these  material  words  are  added  :  ^^  on  all  such  money 


(a)  Vaugh.  169. 
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1832.      far  the  time  during  which  he  shall  have  so  retained  or 

employed  the  same."     These  words  have  no  meaning  if 

Lowe         the  assignee  is  to  be  charged  once  upon  the  whole  sum, 

and  anotbo*.    ^jjj  j^^j.  durinff  the  whole  period  of  retention.     What  is 
In  the  matter  ^  ^ 

of  the  result  of  the  proposed  construction  ?     The  counsel 

AEON.  u^j.  ^^  respondents  is  driven  to  admit  that  if  he  retains 
the  money  a  day  he  is  chargeable  with  20  per  cent.^  and 
if  he  keeps  it  twenty  years,  no  more  is  chargeable.  So 
that  if  it  is  rightly  denominated  a  penalty,  it  is  the  same, 
whether  the  offence  is  of  one  hour  or  twenty  years  ia 
duration. 

This  is  in  the  teeth  of  the  first  principles  of  criminal 
law,  which  seek  to  proportion  the  punishment  to  the 
offence ;  and  the  conclusion  must  be,  that  the  party  who 
embezzles  the  property  for  twenty  years  is  no  more  cri- 
minal than  the  delinquent  of  an  hour.  Upon  principle, 
and  a  view  of  the  inconvenience  proposed  to  be  remedied 
by  the  act,  I  construe  the  words  to  mean  20  per  cmL 
per  annum. 

Before  the  provision  made  upon  this  subject  in  the 
49  Oeow  3.  c.  121.,  where  an  assignee  had  kept  or  used 
the  assets  improperly,  the  Lord  Chancellor  in  some  cases 
charged  him  with  4  per  cent.,  and  in  other  cases  with 
5  per  cent.      That  compensation  or  penalty  proved  in- 
sufficient to  repress  the  abuse.     The  49  Geo.  3.  c.  121» 
then  in  express  terms  imposed  the  charge  of  20  per  cent, 
per  annum.     I  give  the  same  construction  by  inference 
and  the  context  to  the  words  in  the  6  Geo.  4.  c.  16. 
Upon    any    other    construction    what    is    the    conse- 
quence?   Here   is   money   kept   by   an   assignee  from 
1817    to    1831 ;  he    is  charged  by  the  commissioners 
20  per  cent,  once  upon  the  whole  sum.    The  amount 
of  this  charge,  distributed  among  the  series  of  years, 
is  2^    per    cent.       How  then    does    the    case  stand? 
Before  the  6  Geo.  4.  c.  16.  the  Lord  Chancellor  would 
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have  charged  this  assignee  with  a  larger  sum.     Yet^        1832. 

accordinor  to  this  construction  of  the  6  Geo.  4.  c.  16.,  he       „ 

Ex  parte 
is  charged  with  a  less  sum  than  if  that  act  and  the  49         Lowe 

Geo.  3.  c.   121.    had  never   passed.     The  former  act,  _w>^  anothw-. 

^  ^       ^   In  the  mutter 

therefore,  upon  this  view,  gives  a  bonus  to  the  assignee  of 

upon  keeping  the  money,  for  he  escapes  with  a  charge 
of  2\  per  cent,  per  annum.  Tlie  act  so  construed  is 
calculated  to  promote  a  grievance  which  the  legislature 
intended  to  redress. 

It  is  argued,  however,  that  the  bankrupt  has  no  inter- 
est. But  I  conceive  that  all  the  statutes  in  bankruptcy 
have  been  made  for  the  protection,  security,  and  benefit 
of  the  fair  trader,  as  well  as  the  fair  creditor.  The  con- 
struction which  gives  a  benefit  to  the  creditor  ought 
not  to  operate  to  the  exclusion  of  the  bankrupt.  I  do 
not  agree  in  the  language  in  some  of  the  legal  comments 
on  this  subject.  The  statutes  propose  to  clear  the  bank- 
rupt from  his  difficulties  and  legal  liabilities,  and  to  di- 
vide his  property  among  the  creditors.  The  bankrupt 
is  as  much  entitled  to  the  benefit  of  the  law  as  it  regards 
him,  as  any  of  the  creditors  as  it  regards  them.  But 
before  I  close  my  observations  upon  the  construction  of 
the  act,  I  may  refer  to  an  autliority  on  the  point  which 
is  conclusive.  In  ex  parte  Wackerbeth  (a).  Lord  Eldon 
says,  ^<  I  believe  there  is  no  other  statute  which  requires 
attention  upon  the  subject,  except  the  last  statute 
(6  Geo.  4.  c.  16.),  which  adopts  in  substance  the  words 
of  the  former  statutes,  as  to  directing  where  the  money 
arising  from  the  bankrupt's  estate  shall  be  deposited." 
He  must  have  had  those  statutes  before  him,  or  present 
to  his  memory,  at  the  time  of  making  this  observation. 
He  then  adds,  "  there  is  a  power  given  to  the  commis- 
sioners  to  direct  that  the  money  should  be  invested  in 
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1832.        exchequer  bills ;  which  existed  likewise  in  the  former 

statute,  but  in  a  more  restricted  form.     Then  foUows 

Lowe         the  section  enabling  the  commissioners  to  charge  the 

ln"thc*ma«er  *^'g"^  ^"^  account  with  20  per  ceni.,  as  in  the  former 
of  ^atute'^  Now  Lord EUton  could  not  have  been  unaware 

A  AEON.       of  the  omission  of  the  words  "/>«•  annum  "  in  the  then 
last  statute. 

But  it  is  argued,  that,  admitting  this  construction,  the 
bankrupt  is  not  entitled.  That  is  a  singular  proposition. 
Suppose  no  statute  upon  the  subject  had  ever  existed, 
and  the  assignee,  upon  retaining  the  assets,  had  been 
charged  ^percent,  upon  petition  to  the  Lord  CbanceUor, 
and  by  this  charge  a  surplus  had  been  created ;  would 
not  the  bankrupt  have  been  entitled  to  the  surjdus  so 
constituted  ?  It  is  the  money  of  the  bankrupt  which 
retained  and  used,  and  he  therefore  is  entitled  to  the 
surplus. 

It  is  supposed  that  after  the  assignment  it  is  no  Icmger 
the  bankrupt's  estate ;  but  that  is  not  so.  It  remains  hit 
estate,  subject  to  the  claims  and  rights  of  the  credi- 
tors. This  is  tlie  view  and  language  of  the  statutes,  and 
this  qualified  right  to  the  estate  remains  until  all  the 
aifaii-s  are  wound  up.  In  ex  parte  Ardier  (a)  it  was 
contended  that  the  bankrupt  had  no  right  to  such  daim; 
but  the  Vice-Chancellor  held,  it  being  the  case  of  a  sur» 
plus,  that  the  proposition  was  not  borne  out. 

Ex  parte 
were  all  petitions  by  bankrupts  complaining  of  miscon- 
duct on  the  part  of  assignees.  In  ex  parte  Archer  the 
Vice-Chancellor  says,  "  It  is  true  that  to  support  an  ap- 
plication of  this  sort  the  bankrupt  must  shew  that  be 
has  at  least  an  apparent  interest ;"  and  he  added,  that 
^'  in  the  case  before  him  he  had  not  only  an  apparent^ 


(a)  2  a,  S^J.  110. 
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but  a  certain  interest"     He  then  went  into  the  figures,        1832. 

to  shew  that  there  would  be  a  surplus.     So  will  I,  to        

shew  that  if  the  construction  is  right  to  charge  20  per        \j^ 

cent,  per  annum,  there  will  be  a  surplus  to  which  the    and  another. 
11  Ml   1  .  1    ,       ^T  .  .  ^  ,  .     In  the  matter 

bankrupt  will  be  entitled.     Upon  the  question  of  his  of 

right  and  interest,  I  observe,  that  the  commissioners  Aaron. 
have  given  him  a  benefit,  by  directing  the  account  to  be 
taken  against  the  assignees  with  the  simple  charge  of  20 
per  cent  on  the  gross  sum.  It  is  said  by  the  Vice-Chan- 
cellor,  in  the  report  of  the  judgment,  that  as  the  amount 
of  dividend  is  less  than  \0s,  he  cannot  upon  any  com- 
putation be  entitled  either  to  allowance  or  surplus.  This 
is  founded  upon  the  limited  construction  of  the  statute ; 
but  upon  the  other  construction  he  has  an  interest.  The 
diBrge,  whether  it  be  called  liquidated  damages,  or  any 
thing  else,  is  a  reparation  or  compensation  for  the  injury 
done  by  the  assignees  in  retaining  the  tnoney  as  a  fund, 
productive  to  them,  but  unproductive  to  the  creditors 
and  the  bankrupt. 

It  must  be  considered,  therefore,  as  the  property  of 
the  bafikrnpt.  As  to  the  argument  in  the  case  of  penalty 
of  500/.  it  could  not  be  considered  his  property,  it  is  suf- 
ficient to  say,  that  this  is  not  a  penalty,  and  it  is  nqt  now 
necessary  to  decide  such  a  question.  This  is  a  compen- 
sation for  the  use  of  money.  If  it  is  to  be  considered  a 
penalty  the  argument  may  be  answered  by  saying,  that 
by  the  allowing  20  per  cent,  on  the  gross  sum  the  cre- 
ditors might  receive  205.  in  the  pound,  and  a  surplus 
might  be  left. 

According  to  the  argument,  the  bankrupt  would  not 
then  be  entided;  but,  if  so, who  is  to  have  the  surplus?  If 
it  is  a  penalty,  it  cannot  go  back  to  the  assignees :  the 
crown  certainly  would  not  claim  it;  it  can  therefore  be- 
long only  to  the  bankrupt,  having  been  made  by  the  use 
of  his  money,  he  only  is  entitled  to  the  benefit.     It  is 
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1832.        said  that  the  clause  is  not  retrospective;   but  sectioa  4f 

49  Geo.  3.  c.  121.,  giving  20  per  cent,  per  annum,  is 

Lowe         adopted  in  substance  by  the  following  statute,  made  to 

and  another,    ^g^r  upon  this  case  in  the  fullest  manner. 
In  the  matter       ^      \  ,  .         ^,         ^.         ,^.. 

of  In  the  135tli  secUon  of  the  6  Geo.  4.  c.  16,  it  is  pro- 

AAaoN.  vided,  that  the  practice  in  bankruptcy  shall  not  be  altered 
by  the  statute,  except  where  the  alteration  is  expressly 
declared,  that  is,  by  specific  enactment.  Can  this  be  so 
called  ?  In  eo;  parte  Grundy  a  retrospective  effect  was 
given  to  the  act^  and  a  case  brought  under  it,  by  impli- 
cation, much  stronger  than  this.  In  Kay  v.  Goo(hcm{a) 
the  C.  J.  says,  <<  It  has  been  said  that  there  are  several 
cases  in  which  the  construction  of  this  act  of  parliament 
has  been,  that  it  should  apply  to  commissions  which  had 
been  issued  and  were  then  in  the  course  of  operation. 
That  may  be  the  case  when  the  law  has  been  altered  in 
general  terms,  or  old  provisions  are  re-enacted."  The 
question  was,  whether  the  old  provision  was  re-enacted. 
He  goes  on  to  say,  <^  but  when  new  provisions  are  intro- 
duced which  apply  to  particular  cases,  and  give  entirely 
new  remedies,  we  must  look  to  the  very  words  of  the 
sections,  to  see  whether  they  apply  or  not  to  by-gone 
and  then  existing  commissions." 

After  these  decisions  and  dick^  it  cannot  be  oont»ided 
that  the  104tb  section  is  a  new  enactment.  It  is  in  sub- 
stance a  mere  re-enactment.  1  am  of  opinion  that  the 
charge  ought  to  be  20  per  cent,  per  annum,  and  that  the 
bankrupt  has  an  interest  in  the  charge. 

Upon  the  other  parts  of  the  case,  I  may  observe,  that 
where  there  is  an  appearance  of  contrivance  and  evasion 
I  would  lend  a  willing  ear  to  further  inquiry.  If  the 
petitioner  takes  the  inquiry,  it  may  be  at  the  risk  of  costs 
on  failure.  Giving  security  for  costs,  he  is  entitled  to  the 
relief. 


(a)  6  Bingi  584. 
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The  conduct  of  the  petitioner  is  not  free  from  blame.  1832. 
The  commission  issued  in  1816,  the  insolvency  in  1821,  """^ 
and  nothing  is  done  till  1831.     How  did  it  happen  tliat        Lowe 

he  did  not  come  sooner?     Stale  demands  are  not  to  be    an<l  another. 

In  the  matter 

encouraged.      It  is  clear^  however,  that  the  assignees  of 

have  been  guilty  of  misconduct;  for  it  has  been  found  by 
the  commissioners  that  they  have  improperly  retained 
the  money  from  1816  to  1831,  and  they  are  therefore 
charged  in  the  account. 

The  renewed  commission  of  1831  cannot  be  treated 
as  waste  paper^  for  the  assignees  have  adopted  and  acted 
upon  it.  The  conduct  of  the  assignees,  one  of  them 
making  suspicious  excuses,  and  the  other  saying,  ^^  that 
he  had  enough  to  do  without  meddling  in  Aaron's 
affairs,"  is  reprehensible.  The  name  of  Mr.  Donkin  is 
left  out  in  the  second  renewed  commission  upon  a  mere 
pretext. 

Cross.  J. — The  petitioners  in  this  case  are  the  repre- 
sentatives of  the  bankrupt,  as  his  assignees  appointed  by 
the  court  for  relief  of  insolvent  debtors.  Great  pains 
were  taken  in  argument  to  support  this  as  the  petition 
of  creditors;  but  the  petitioners  can  only  be  considered 
as  assignees  of  the  bankrupt.  It  is  on  behalf  of  the 
bankrupt  that  the  petition  prays  that  the  assignees  may 
be  charged  in  their  accounts  with  20  per  cent,  per  an- 
num. This  is  the  principal  matter  in  dispute.  The 
object  is,  by  means  of  the  charge,  to  work  out  an  allow- 
ance or  surplus  for  the  bankrupt.  The  petition  rests  on 
the  following  grounds: — 1st.  That  the  assignees  are 
liable;  2d«  That  a  surplus  will  be  established  by  the 
account ;  3dly»  That  the  assignees  are  bound  to  pay 
over  to  the  petitioners  the  surplus  when  ascertained.  If 
in  all  these  grounds  the  petitioners  fail,  it  must  be  ad- 
mitted that  they  have  na  interest.     To  establish  the 
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1832.        liability  of  the  assignees,  the  petitioners^  for  their  daim 

as  far  as  the  1st  of  May  1825,  must  rdy  upon  the  49 

^»  ws         (^60-  3*  ^*  1^1-  s«  ^•y  notwithstanding  its  repeal  bj  the 

and  another,    6  Geo.  4.  c.  98. 

In  the  matter  ^  ^ ,  ,  ^  ^ 

of  From  the  1st  of  May  to  the  1st  (^  September  1825 

they  must  rely  upon  the  5  Geo.  4.  c.  98«,  notwithstand- 
ing its  repeal  by  the  6  Geo.  4.  c.  16. ;  and  for  the  rest  of 
the  period  up  to  this  time  they  contend  that  the  assig- 
nees are  chargeable,  notwithstanding  the  failure  of  the 
bank,  and  the  omission  to  make  a  new  a[^x>intment^  I 
will  assume  in  argument  that  the  assignees  are  so  chaige- 
able,  and  that  there  would  be  a  surplus  on  the  account, 
and  proceed  at  once  to  the  question,  whether  the  assign 
nees  iwould  be  bound,  after  the  creditors  are  gfttwfiH, 
and  the  expenses  of  the  commission  defrayed,  to  pay  Ofer 
the  surplus  to  the  bankrupt  ?  It  is  not  necessary  to  de- 
cide that  the  bankrupt  could  not  in  any  possible  am 
call  for  such  payment,  or  whether  he  is  in  parijwrt  widi 
the  creditors,  and  equally  interested. 

I  propose  to  confine  the  question  to  cases  where  there 
is  no  original  surplus  independently  of  the  definilt  of 
and  charge  upon  the  assignees ;  where  the  bankropt  has 
obtained  his  certificate,  and  where,  as  I  aj^rehend^he 
has  suffered  no  injury. 

It  is  contended,  that  whether  he  has  suffered  injnfy 
or  not,  the  bankrupt  is  entitled  to  the  properQr  s  that 
the  court  is  bound  to  assist  him  in  obtaining  it,  by  direct- 
ing that  the  assignees  should  be  chained,  and  that  the 
surplus,  if  any,  must  devolve  on  the  bankrupt.    I  igree 
that  the  statute  is  remedial,  and  not  penal.     But  ri^M^  . 
dial  laws  are  made  only  for  parties  who  are  injur  J* 
they  only  need  the  remedy.     It  is  contrary  to  reaso 
to  say  that  remedies  are  prorided  by  law  for  parties  who 
have  suffered  no  wrong.     Btit  in  this  ease  the  creditors 
only  are  aggrieved.     It  is  their  money  which  the  assig- 
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nees  have  retained.     The  charge,  if  any,  must  be  made        •i832. 

for  their  benefit.     It  is  not  the  money  of  the  bankrupt^        ' 

and  he  therefore  is  not  wronged,  where  no  surplus  arises        £0^  ^ 

out  of  his  oriirinal  fund*     The  question  as  to  the  allow-    and  another. 

In  the  matter 
ance  stands  on  the  same  footing.     The  dividend,  by  the  of 

addition  o£  the  20  per  cent,  per  amnumj  would  not  arise  AAaoN. 
out  of  the  bankrupt's  original  fund,  but  by  the  charge 
arising  out  of  the  use  of  the  creditors  money.  In  either 
ease  the  bankrupt  has  no  l^al  interest  in  the  claim, 
whether  it  be  for  20  per  cent*  per  onatim,  or  once  upon 
the  gross  sum.  On  this  question,  as  to  how  the  account 
should  be  taken,  I  give  no  opinion  :  but  upon  the  defect 
of  title  in  the  petitioners,  I  agree  with  the  Chief  Judge 
and  the  Vice-Chancellor.  If  this  should  be  the  ultimate 
judgment,  all  the  other  points  will  be  resolved  into 
questions  of  costs.  On  this  matter  I  prc^pose  to  give 
no  opinion  until  the  course  taken  by  the  parties  is  ascer- 
tained. 

Rose,  J.  :— 

These  very  voluminous  petidoiis,  after  all  the  time  that 
they  have  occupied,  both  of  the  bench  and  of  the  bar, 
resolve  themselves  into  two  very  short  points :  the  super- 
sedeas of  the  renewed  commission  of  June  1881,  and  the 
taking  of  the  accounts.  As  a  circumstance  in  this  latter 
brandi  of  the  relief,  it  became  highly  material  to  ocm- 
sider,  how  far  the  order  to  take  sadi  accounts,  if  the  cofurt 
were  disposed  to  make  such  order,  should,  or  should  not, 
contain  a  declaration,  that  the  respondents  were,  upon 
balances  retained,  to  be  charged  with  20  per  cent.  I  say 
20  per  cent.,  and  not  20  per  cent,  per  (rnnum  ;  for,  as  I 
am  of  opinion,  that  the  petitioners  are  not  entitled  to 
onjf  declaration  whatever  on  this  subject,  it  is  unneces- 
sary to  express  either  my  dissent  from  or  concurrence 
with  the  judgment  of  His  Honor  the  Vice-Chancellor  on 
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1832«        this  part  of  the  case.  During  the  argument,  the  atten- 
'•        tion  of  the  bar  was  very  asefully  drawn  to  these,  the 

Lowe         issues  between  the  parties;  and  as  I  at  a  very  early 

and  anther.    pg,.iQj  ^f  ^^  discussion,  had  the  opportunity  of  express- 

of  ing  the  opinion  which  I  had  long  formed  upon  both 

these   points,  and   which   nothing   that  I  have   heard 

has  operated  to  remove,  I  can  have  but  few  observations 

now  with  which  to  detain  the  court. 

I  apprehend  it  to  be  quite  clear,  that  unless  the  re- 
newed commission  of  March  1831  be  a  r^ular  and 
valid  commission,  it  is  impossible  for  the  petitioners  to 
found  upon  that  commission^  any  title  to  supersede  the 
renewed  commission  of  June  1831.  Was  therefore  the 
commission  of  March  1831  regular  and  valid  ?  It  issued 
upon  the  application  of  CutiU  Sf  Lcme^  as  the  assignees 
of  Aaron  under  the  insolvent  debtor^  act,  and  was  there- 
fore in  effect  a  renewed  commission  issued  on  the  peti- 
tion of  the  bankrupt.  Can  this  be  done  ?  I  do  not  mean 
to  say  that  it  may  not  have  been  done.  In  the  loose 
manner  in  which  renewed  commissions  have  passed  in 
the  bankrupt  office,  it  may  have  been  done  vnthout 
observation  or  challenge ;  but  being  now  in  this  instance 
open  to  observation,  and  challenged,  can  it  be  done, 
either  upon  principle  or  authority  ?  Now  firsts  as  to 
principle :  nothing  is  more  contrary  to  the  principle  of  the 
bankrupt  law,  than  that  a  bankrupt  should  interfere  with 
this  process  against  himself.  Concerted  commission  in 
equity,  and  concerted  act  of  bankruptcy,  both  at  law  and 
in  equity,  are  bad  upon  this  principle ;  and  the  act  of 
parliament,  from  which  alone  the  Lord  Chancellor 
derives  the  power  to  award  a  commission,  expressly  says, 
he  must  do  it  upon  the  petition  of  a  creditor,  (a)  This 
direction  is  express  as  to  an  original  commission ;  and 


(a)  See  the  Section. 
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where  is  the  principle,  or  the  authority,  which  says,  that  a        1S32. 

renewed  commission  is  to  be  awarded  upon  a  less  sanction . 

rrn  •  i  .    .   v  ,  Ex  parte 

Ihe  powers  given  to  the  commissioners  over  the  property         Lowe 

and  person  of  the  bankrupt,  and  as  to  the  creditors,  are  /"i*"'^^'!!'^* 
precisely  the  same,  both  in  a  renewed  and  in  an  original  of 

commission ;  and  looking  at  it  as  a  question  of  title,  what 
purchaser  would  be  satisfied  with  a  conveyance  from  as- 
signees appointed  under  a  renewed  commission  issuing 
upon  other  application  than  that  of  a  competent  credi- 
tor ?  But  fortunately  this  part  of  the  argument  is  not  left 
merely  in  speculation ;  the  authorities  which  have  been 
cited  as  sustaining  the  proposition  that  a  commission  may. 
issue  at  the  instance  of  the  bankrupt,  when  explained, 
really  amount  to  nothing.  In  ex  parte  Waring,  (a)  the 
Vice-Chancellor  did  not  decide  that  a  bankrupt  might 
'  take  out  a  renewed  commission.  The  dictum  of  that 
learned  judge  in  that  case  is  perfectly  compatible  with  the 
practice,  as  I  shall  in  the  sequel  notice.  In  ex  parte  Gal-* 
pin  (6),  which  was  the  petition  of  the  bankrupt  for  a  re- 
newed commission,  that  he  might  surrender,  for  the  pur*- 
pose  of  a  supersedeas,  the  Vice  Chancellor  expressly  dis- 
claimed the  propriety  of  ordering  the  renewal  at  the 
instance  of  the  bankrupt,  and  in  terms  ordered  it  on  the 
petition  of  the  assignees.  If  ever  a  renewed  commission 
ought  to  have  issued  on  the  petition  of  the  bankrupt,  ex 
parte  Galpin  was  that  case ;  for  all  the  creditors  had  been 
paid  the  full  amount  of  their  debts :  they  had  consented 
to  a  supersedeas ;  and  no  purpose  was  to  be  answered 
under  the  renewed  commission,  except  to  take  the  formal 
surrender  of  the  bankrupt  previous  to  the  supersedeas, 
which  then  became  a  matter  of  course.  It  does  not,  how- 
ever, rest  merely  here*  The  point  has  been  actually 
decided  by  Lord  Eldon,  whose  very  doubts  are  worth 

■  ■"  I n , 

(a)  Maniagu  Sf  Macarthur^  216.  (b)  Ibid, 
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1882.       more  than  the  deliberate  certainties  of  most  men.    The 

case  was  this :  a  commission  in  1794  issued  airainst  Jclm 

\Xm^        Dumbell.    Jonathan  Dumbell  proved  a  debt  under  it  of 

and  another*   considerable  amount.     The  commission  had  be«i  some 
In  the  matter    .  ,  .    , , 

of  tmie  dormant.     In  1825  it  became  advisable  to  assert 

some  question  of  property  under  it ;  and  for  that  purpose 
a  renewed  commission  being  necessary,  Janaihan.Dum- 
bell  applied  for  and  obtained  it  as  of  course. '  It  was 
worked;  assignees  were  chosen  in  the  room  of  those 
who  were  dead,  and  the  bankruptcy  was  restored  to  frak 
vigour  and  full  operation.  At  this  pcmit  of  time,  John 
Dumbell,  the  bankrupt,  applied  to  supersede  the  renewed 
commission.  The  ground  was,  that  although  Janathanms 
a  creditor  on  the  proceedings,  yet  that,  if  an  aooount  wore 
taken,  be  would  be  found  to  be  a  debtor  to  him,  John. 
Upon  this  petition  being  beard,  Lord  EUon  expressed  a 
dear  opinion,  that  be  had  no  antbority  to  direct  a  re- 
newed commission  to  issue,  except  upon  the  petitkm  of 
a  creditor ;  and  he  referred  it  to  the  Master  to  take  the 
accounts  between  Jonathan  and  John.  The  accounts 
were  taken :  the  Master  reported  there  was  no  debt:  it 
came  on  again  upon  the  report,  and  for  further  direc- 
tion, before  Lord  Ijyndhurst,  C,  in  1827;  and  Aat  noUe 
and  learned  Judge  superseded  the  commission,  (a)  As 
for,  therefore,  as  the  petitioners  seek  to  supersede  the 
(xmunission  of  June  1831,  upon  the  preferable  titk  of 
the  former  commission  of  March  1831,  they  bave  no 
position  in  court ;  they  must  fail :  and  as  it  is  brought 
here  as  in  the  nature  of  an  appeal,  it  is  impossible  not 
to  say  but  that  it  must  fail  with  costs.  I  cannot,  how- 
ever, leave  thb  part  of  the  case,  without  notidng  aa 
observation  that  has  been  made  as  to  the  hardship  upon 

(a)  See  the  orders  in  the  secretary  of  bankrupts*  books  in  the 
years  I8f5  and  1827. 
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a  bankrupt,  who  may  be  largely  interested  in  his  assets        ldS2^ 

or  in  his  bankruptcy^  and,  if  this  be  the  rule,  is  ex-r        ^ 

eluded  from  haying  a  renewed  commission  to  prosecute         L^e 

his  claim.      But  this  is  not  so;    and  fortunately  the    and  another, 

.    ,     "^  In  the  matter 

course  which  the  law   prescribes  is,  in   this  instance,  of 

also  the  more  convenient.     He  has  only  to  call  upon  ^^^^ 

his  assignees  to  take  out  a  renewed  commission ;  if  they 

refuse,  he  presents  a  short  petition  to  compel  them: 

they  must  either  do  so,  or  shew  that  the  bankrupt  has 

no  interest  to  put  them  to  that  expense.     This  evidently 

was  in  the  mind  of  the  Vice  Chancellor  when  he  made 

the  observation  imputed  to  him  in  ex  parte  Waring,     If 

this  course  had  been  taken  in  the  present  instance,  in-» 

itead  of  the  tremendous  bulk  of  petitions  and  affidavits 

BOW  before  us,  the  points  raised  upon  them  might  havo 

been  disposed  of,  as  indeed^they  ought  to  have  been,  ia 

eertainly  less  than  20  par  cenL  upon  the  time  which  they 

have  already  employed. 

The  other  point  is  the  right  of  the  bankrupt  to 
charge  the  assignees  of  his  estate  with  20  per  cent,  in 
respect  of  balances  alleged  to  have  been  retained  or 
epployed  by  them  in  contravention  of  the  statute.  Now 
as  to  this,  I  apprehend  that  the  right  must  depend,  either 
upon  the  express  provisions  of  the  statute,  or  must  arise 
out  of  the  relation  of  trustee  and  cestui  que  trust,  aa 
recognized  in  a  court  of  equity.  Now,  first,  as  to  the 
statute :  and  however  great  may  be  the  curtesy  of  mo- 
dem sympathy  towards  the  bankrupt,  the  language  of  the 
statute  treats  him,  all  the  way  through,  as  either  insolvent 
or  firaudulent ;  in  many  instances  as  both.  As  to  a  sur- 
-{rius,  —  barely  glancing  in  but  a  few  words,  and  but  at 
the  possibility  of  a  surplus —  "  a  surjdus,  ifa»y^^  —  the 
statute — qwi  statute,  — has  not  condescended  to  arm  the 
commissioners  with  any  means  of  ascertaining  such  sur- 
plus for  the  bankrupt,  or  of  compelling  the  payment  of^ 
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ld82l        it)  if  any,  to  him.     To  accomplish  this,  he  must  resort 

to  another  tribunal;   which   tribunal,  however  it  may 

Lows         make  use  of  the  commissioners  as  convenient  machineiy 

and  another,    in  working  out  the  remedy,  does'not  employ  them  from 
In  toe  matter 

of  the  necessary  constitution  of  bankruptcy,  but  only  as  it 

AAaoN.        would  employ,  if  in  Chancery,  one  of  the  Masters  of 
that  Court,  or  if  in  this  Court,  any  of  the  commissionen 
or  of  the  Judges.    The  only  benefits  of  the  bankrupt,  as 
contemplated  for  him  by  the  staiuie,  are  his  allowance 
and  his   certificate.      The  first  clearly  recognizes  bis 
insolvency ;    the  second  looks  at  him  as  insolvent,  and 
as    probably   also  fraudulent,  —  nay,   felonious.      Are 
the  assignees    his    trustees   by  the  staiuief      Cleariy 
not.     The  choice  is  expressly  confined  to  creditors  of  a 
certain  class  and  a  prescribed  amount ;  and  it  hfis  bees 
decided,  that  if  the  bankrupt  ventures  to  interfere  in 
it,  the  nomination  will  be  set  aside.     Under  the  sta- 
tute, therefore,  the  assignees  are  the  accredited  repre- 
sentatives and  trustees  of  the  creditors :  it  is  the  naoiicy 
of  the  creditor  which  tlie  statute  considers  them  as  boU- 
ing :  it  is  the  account  between  them  and  the 
for  the  purpose  of  a  dividend,  which  the 
are  required  to  audit,  and  for  whidi  the  assigness  are  to 
state  their  accounts,  and  for  which  purpose,  and  on  whidi 
occasion,  the  commissioners  are  required  to  chaige  diem, 
should  the  occasion  call  for  it,  with  the  20  per  cent*   No 
interest  of  the  bankrupt  is  recc^ized,  and  in  practice 
all  interference  of  the  bankrupt  is  excluded    But  when 
all  the  creditors  are  paid,  principal  and  interest,  then 
what  says  the  statute  ?     Nothing  more  than  this :  **  The 
assignees  shall  declare  to  the  bankrupt  what  is  the  surplus 
of  his  estate,  if  emt/"  and  shall  pay  the  same  to  him. 
But  what  if  they  refuse  ?    Where  is  the  remedy  ?    Can 
the  commissioners  work  it  out,  and  compel  them  to  do 
80,  or  make  any  order  .of  payment,  9s  ihey  can  do  be; 


v.  I'.  miiih:.i  I  I  « 
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tween  the  assignees  and  the  creditors?     Certainly  not.        1832< 

When  the  bankrupt's  surplus  arises  tlie  jurisdiction  of        

the  commissionei's  over  that  fund  ceases ;  for  it  ceases         Lowe 

with  that  which  in  truth  ouc^ht  to  have  prevented  its    and  another. 

°  '   .         .  In  the  matter 

existence,  with  solvency.      But  then,  at  this  point  of  of 

solvency  and  of  surplus,  the  relation  of  trustee  and 
eMid  que  trust  by  the  efiect  of  resulting  trust  arises. 
Equity  then  interposes,  and  makes  the  assignees  liable 
to  account  to  the  bankrupt,  not  by  the  force  and  enact- 
ments of  the  statute,  but  by  the  operation  of  its  general 
doctrine.  When,  however,  the  bankrupt  comes  to  take 
the  account  upon  this  principle  of  equity,  that  the  as- 
signees are,  by  reason  of  a  surplus,  to  be  treated  as  his 
trustees,  need  it  be  asked  here  how  that  liability  is  to  be 
dealt  with  ?  Why,  precisely  in  the  same  manner  as  if 
he  were  a  suitor  in  the  Court  of  Chancery  against  the 
ordinary  responsibility  of  a  trustee.  The  assignees  must 
account  for  the  estate  and  effects  of  the  bankrupt  re- 
ceived, or,  if  such  a  case  be  made  out,  which,  without 
wilful  de&ult  he  might  have  received ;  if  he  has  employed 
the  property  to  a  profit,  he  must  be  charged  with  that 
proBt,  or  with  interest,  at  the  option  of  his  cestuique 
trusts.  It  is  needless  to  go  through  the  detuls  of  a 
decree  with  which  the  gentlemen  on  both  sides  are  so 
thoroughly  familiar ;  but  it  will  not  escape  them,  that^ 
in  coming  to  a  court  of  equi^,  for  the  purposes  stated, 
the  plaintiff  must  expressly  disclaim  all  penalties.  It  k 
obvious,  however,  that  this  mode  of  proceeding,  though 
in  form  a  petition  in  bankruptcy,  is  in  effect  a  suit  in 
equity.  In  the  case  of  a  partnership  it  more  emphati- 
cally is  so ;  for  how  can  the  surplus  of  a  trader,  who  was 
in  partnership  at  his  bankruptcy,  be  determined,  without 
having  before  the  Court  his  partners,  or  their  repre- 
sentatives ?  and  without  their  consent  what  jurisdiction 
as  to  them  is  there  in  the  bankruptcy  ?  And  this  remark 
Vol.  I.  G  G 
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1832.       ^U  serve  also  to  try  the  claim  of  the  bankrupt  to  the: 

20  per  cent. ;  for  if  it  be  his  property,  it  must,  before 

^^^  ^     he  can  touch  one  sixpence  of  it^  go  over  to  satisfy  the 

and  another,   joint  creditors,  or  the  interest  of  the  solvent  partner; 
In  the  matter         ,    ,         ,  .  ,  ,  , 

of  and  thus  the  assignees  are  to  be  made  trustees,  not  only 

Aaron.  f^j.  ^]^q  bankrupt,  but  for  persons,  as  to  whom,  by  the 
effect  of  the  bankruptcy  —  qud  bankruptcy— they  are 
completely  strangers;  for  the  joint  creditors  have  no 
claim  by  the  statute,  but  only  by  the  effect  of  an  equitable 
order. 

In  giving  this  account  to  a  bankrupt  against  his  as- 
signees I  think  the  Court  ought  not  to  be  very  strict* 
in  requiring  a  strong  probability  of  a  surplus.     I  would 
rather  put  it  thus ;  the  improbability  of  a  surplus  ou^ 
to  operate  no  further  than  that  the  assignees,  before  they 
are  committed  to  such  an  account,  should  be  secured  as 
to  their  costs.     In  this  case  the  improbabili^  of  a  sur* 
plus,  without  the  aid  of  the  20  per  cent.,  is  so  great,  that 
if  the  petitioners  are  inclined  to  take  the  account,  they 
must  give  the  assignees  that  security ;   and  in  that  way 
of  putting  it  I  have  no  objection  to  the  order  of  refer- 
ence being  made.    But  when  I  look  at  all  the  circum- 
stances of  this  case;  the  improbabili^  of  the  surplus;  the 
nature  of  this  claim ;  the  distance  of  time  at  which  it  is 
raised ;  the  absence  of  the  partner  or  his  representatives, 
who  strictly  ought  to  be  parties  to  sudi  a  proceeding; 
the  silence  of  the  bankrupt  as  to  his  supposed  interest 
during  so  many  years ;  its  non-appearance  in  the  parti« 
Gulars  of  his  property  upon  taking  the  benefit  of  the 
insolvent  act;   the  motives  of  conduct,  which  $cppeBT' 
to  have  led  to  this  litigation ;  — without  saying  how  fiir 
I  approve  of  what  has  been  done  in  this  bankruptcy, 
I  should  on  the  whole  have  been  better  pleased  to  have 
acted  altogether  up  to  the  Vice-Chancellor's  order,  and 
.  to  have  dismissed  these  petitions  with  costs* 
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Ex  parte  TURPIN.—  In  the  matter  of  BROWN.  C  R.x^>^/^^ 

February,  ^ 

1  HIS  was  a  petition  presented  by  the  assignees  of  a        1832. 

bankrupt,  stating,  that  the  bankrupt  had  given  a  bond,  ^3*^^'  "^" 
conditioned  for  the  payment  of  3,000/.     Indentures  of  having  given  to 
marriage  settlement  had  at  the  same  time  been  executed,  for  3,000/.  to  be 
to  which  the  husband,  the  obligees  in  the  bond,  and  ^^^fo^ Ufe 
others,  were  parties.    The  sum  secured  by  the  bond  was  remainder  to 

I      t  •         his  wife  and 

vested  in  trustees,  and  settled  upon  the  husband  for  life,  children,  the 
with  remainder  for  the  benefit  of  the  wife  and  children,  h^i^bankruptcy. 
The  husband  had  been  declared  bankrupt.   The  trustees  ^^  entitled  to 

,    ,  prove  for  the 

had  proved  for  a  debt  of  3,000/. ;   and  a  dividend  of  whole  sum  se- 
^.Qd.  in  the  pound,  amounting  to  1,225/.,  had  been  retdn  thL^dWi- 
declared.    The  petition  prayed  that  the  dividends  might  1f"fll^"J''Jf 
be  invested  in  government  securities,  and  that  the  in-  bankrupt,  until 
terest  upon  the  dividends,  when  so  invited,  might  be  is^ildeup!"™ 
paid  to  the  assiirnees  dnrinsc  the  life  of  the  husband.  "^S  authority 

^  -00  of  Strattony. 

Hale,2B.aC,f 

Mr.  Swanskm  for  the  assignees :  —  The  assignees  have    ^*'"*    ' 
the  same  right  against  the  trustees  as  the  bankrupt  had,/^/  ^"^^^^4^  SJ^  • 
'ex  parte  Mitford,  1  Bro.  C  C  398 ;  and  they  are  entitled  J^ca^a  ^^  ^  • 

to  the  bankrupt's  life  interest  in  the  dividends,  on  the   , -^  ^T?. 

proof  by  the  trustees,  Slrattoti  v.  Hakj  2  Bro.  C.  C.  489 ;        y  ^  ^^ 

ex  parte  Vemery  IBaU^B.  260.  /^ea,  tf^  //i  - 

Rose,   J.:  —  The    assignees    merely  represent   the    ^/^~:^T 
interest  of  the  bankrupt,  subject  to  all  the  equitable  ^    J^,  ^  y^l^O  ^" 
interests,  in  the  fund ;  and  it  is  quite  of  coiu^e  that  the 
fund  must  be  re-established  before  the  assignees  can  take  Xy'^^  JO^' 
the  interest  on  the  dividends.  J^ /^  <^^*/i  ^^  ^ 

Mr.  Swanston :  —  The   dividends   are  not   to  accu- 
mulate until   the  whole  principal  sum   is  raised ;   for  ^ 
whatever  equity  .there  may  exist  between  the  bankrupt  ^.T'^p^xt^-  A'^^v 

og2 
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1832f.       and  the  trustees,  it  cannot  afifect  the  creditor's  right  to 

■"""*        his  life  interest  in  the  dividends,  which  represent  the 

TuttPiN*      principal  sum.     There  is  not  any  trust  in  bankruptcy : 

In  the  matter  it  ig  a  mere  debt  proved  by  the  trustees  against  the 

Brown.       bankrupt.     What  does  the  proof  represent  but  all  the 

interests  under  the  settlement?^— that  of  the  bankrupt 

during  his  life;  and  then  the  proof  operates  on  behalf 

of  the  wife  and  children,  on  account  of  their  interest* 

The  proof  represents  three  distinct  interests.  Sup< 
pose  200/.  the  present  value  of  the  annui^  upon  the 
life  interest  of  the  bankrupt;  are  not  the  creditors 
entitled  to  it?  If  there  is  any  doubt,  it  must  have 
reference  to  the  principle  that  the  husband  cannot  have 
his  interest  until  he  has  fulfilled  his  obligation.  This 
principle,  administered  in  Mitfbrd  v.  Mitford{a)y  was 
upon  peculiar  grounds.  What  was  there  sequestrated 
was  no  part  of  the  interest  of  the  husband.  All  the 
text  books  and  all  the  authorities  support  this  claim* 
Ex  parte  Smith  {b) ;  ex  parte  Groom  (c) ;  ex  parte  Ver- 
ner(d\\  ex  parte  Mitjbrd  (c) ;  Strattoh  v,  Hak.  (/) 

RosE^  J. :  —  Have  you  found  any  case^  where  a 
trustee,  having  a  right  to  the  proof,  the  assifffieei  have 
come  to  the  Court  to  get  equitable  relief. 

Suppose  the  trustees  had  brought  an  action^  could  they 
have  been  restrained  ? — and  upon  what  terms  are  you  in 
any  other  situation  than  if  a  bill  had  been  filed* 

Mr.  Swanston :  —  The  assignees  might  have  objected 
to  the  proof  in  this  form ;  they  might  have  insisted  that 
the  proof  should  be  limited,  and  that  a  value  should  be 
set  on  the  husband's  interest. 


(a)  9  Fes.  86.  (d)  1  Ba.SfBe. 

(6)  1  Cooke,  223.  (0  1  Bro.  C.  C. 

(c)  1  Atk.  Hi*  (/)  S  Bro.  C.  C. 
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Rose,  J. :  —  Then  you  should  have  applied  to  ex-        1832. 
punge  the  proof.  — - 

Ex  pofie 

TutLFlH. 

Mr.  SwansUm :  —  The  Court  will  now  deal  with  the  '"  the  matt* 
.    .  ^  of 

proof  as  if  it  had  been  properly  made.     We  are  asking       Btowi^. 
no  more  of  the  Court  than  the  relief  given  in  the  autho. 
rities  cited.     'Ihis  is  a  question  between  two  classes  of 
equitable  creditors*     It  is  a  question  which  equity  is  to 
prevail  that  of  the  general  creditors  or  of  the  trustees. 

Rose,  J. :  —  This  is  merely  a  bill  in  equi^  to  get 
something  for  the  assignees.  The  wife  might  file  a  bill. 
They  must  be  admitted  creditors,  upon  the  equitable 
principle  of  paying  the  whole  debt  to  die  wife  and 
children,  on  the  trusts  of  the  settlement. 

Mr.  Tkviss  and  Mr.  G.  Richards^  for  the  wife  and 
children :  — 

The  assignees  can  only  claim  what  the  bankrupt  could 
claim.  If  the  trustees  had  been  holders  of  something 
belonging  to  the  bankrupt,  it  is  admitted  to  be  dear": 
and  that  coming  for  equity,  you  must  do  equity :  so  it 
was  in  the  case  before  Lord  Hardwicke.  (a) 

Rose,  J. :  —  Where  it  was  a  question  of  proof,  not 
an  application  for  equitable  relief. 


(a)  Ex  parte  Groom^  I  Atk,  taken  care  that  the  interest  of  the 

114.  The  passage  containing  the  money  shall  be  paid  to  the  cre- 

expression  is  as  follows:  "If  a  ditors    under    the    commission 

husband    becomes   a    bankrupt  during  the  life  of  the  husband, 

afler  a  breach  of  payment  to  and  '  ihe  principal'*  secured  to 

trustees,  they  have  always  been  the  wife  in  case  she  survives  her 

admitted  creditors  upon  '  eqml^  husband." 
able  ternUf    and  the  Court  has 

GGd 
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1832.  Cross,  J. :  —  The  expression  as  to  the  "  principal " 
is  equivocal ;  it  may  mean  the  whole  principal,  or  that 

TuRPiN.       P^^^  which  IS  paid  m  dividenas. 

In  the  matter 

o*"  Rose,  J. :  —  If  it  mean  only  part,  what  means  the 

Baown.  ...  ...      ^ 

equitable  condition  r 

Mr.  Twiss:  —  Priddy  v.  Bose  (a)  is  a  case  in  pcunt 
There  it  was  decided  that  the  trustees  might  stop  the 
dividends,  where  the  principal  secured  by  the  husband  is 
not  paid. 

If  dividends  can  be  stopped  against  the  bankrupt,  they 
may  also  against  the  assignees. 

We  appear  for  the  wife  and  children,  and  ask 
nothing.  We  appear  to  resist  the  demands  of  the 
assignees. 

The  bankrupt  executed  a  bond,  and  is  a  debtor  to  the 
trustees.  If  the  trustees  had  received  and  invested  the 
dividends,  could  the  Court  take  out  of  their  hands  any 
part  of  the  dividends  until  the  capital  is  made  up  ? 

That  is  a  question  which  depends  upon  the  equitable 
jurisdiction  of  the  Court.  The  case  is  clear,  if  bank- 
ruptcy had  not  intervened. 

Until  the  whole  contract  is  performed,  the  assignees 
are  not  entitled  to  the  life  interest  of  the  bankrupt. 

This  in  effect  is  a  bill  in  equity;  but  we  do  not  object 
to  jurisdiction,  because  the  case  is  clear. 

The  cases  cited  are  not  cases  where  assignees  have 
applied  to  the  court.  They  are  cases  where  application 
was  made  to  be  allowed  proof  under  the  commission. 
We  ask  no  favour.     We  have  the  l^al  right. 

The  question  is,  Whether  the  Court  will  take  it  away  ? 
'  As  to  ex  parte  Smith  (6),  it  was  an  application  by 
parties  to  whom  proof  was  refused. 

(a)  3  Meri.  86.  (6)  Ante,  p.  444. 
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Ex  parte  Groom  (a)  was  the  case  of  an  application,        1832. 
not  by  the  assignees,  but  by  parties  seeking  to  prove      ExTarU 
under  a  commu^sion.  Tubpin. 

The  expression  "  equitable,"  used  by  Lord  Hard-  of  * 

wichej  must  apply  to  our  proposition.  Beown. 

In  ex  parte  Vemer  (b)  the  order  was  made,  not  for 
the  assignees,  but  for  othei^. 

As  to  Stratton  v.  Haie  (c),  there  is  no  entry  in  the 
registrar's  book. 

Equity  can  only  mean  what  we  contend.     The  case 

ofPriddf/  V.  Rose  is  conclusive,  and  explains  ex  parte 

MUford.     Grantj  M.  R.,  in  the  former  c^se,  says,  "  In 

bankruptcy  it  could  be  done,"  and  cites  ex  parte  MU- 

Jbrd  to  shew  that  it  was  done. 

Cross,  J. :  —  Is  there  not  some  conflict  between  two 
sets  of  creditors,  both  claiming  equities. 

You  contend  against  the  equality  of  distribution. 

Rose,  J. :  —  The  claim  b  under  the  bankrupt.  The 
fund  can  only  be  reached  by  the  medium  of  a  court  of 
equity,  and  in  right  of  the  bcmkrupt, 

Mr.  Bigge  for  the  ti'ustees. 

Mr.  Swanston  in  reply :  —  As  to  Priddy  v.  Bose^ 
bankruptcy  makes  all  the  difference.  In  bankruptcy 
proof  is  payment.  It  is  otherwise  where  there  is  no 
bankruptcy.  Proof  under  a  commission  represents  the 
whole  interest.  No  equity  can  be  founded  on  a  defi- 
ciency of  dividends,  for  that  is  an  accident.  That  would 
be  throwing  the  whole  burden  on  the  general  creditors, 
for  the  benefit  of  the  particular  creditors.  That  is  not 
consistent  with  equality  of  distribution. 


(a)  Ante,  p.  444.  {b)  Ante,  p.  444.  (<?)  Ante,  p.  444. 
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1832*  If  the  bankrupt  lives  long  enough  to  make  up  the 

wkde  sum,  the  wife  and  children  will  have  suffisred 


Tvftrnr^     nothing  by  the  bankruptcy.     As  to  the  expressiofi  of 
In  the  matter   «  equitable  terms,"  used  by  Lord  Hardwickey  he  alludes 
BmowM.       to  the  peculiar  circumstances  of  that  case. 

It  is  argued,  that  we  are  asking  the  aid  of  equiQr*  In 
Stratum  v.  Hale  it  was  an  application  to  equity* 

Rose,  J. :  —  If  the  report  of  the  case  of  StraUon  y. 
Hale  proves  to  be  accurate,  it  is  difficult  to  reconcile  the 
judgment  witli  the  case. 

The  principle  has  been  pressed  on  the  Court,  of  equa- 
li^  of  distribution.  There  is  no  difficulty  as  to  that. 
Tlie  trustees  have  got  no  advantage ;  they  have  proved 
their  debt  like  other  creditors,  and  are  in  possession  of 
the  money  as  if  by  action  or  voluntary  payment. 

How  can  it  be  got  back  ?  Not  at  law :  not  by  petidon 
in  bankruptcy.  It  could  only  be  by  petition  to  expunge 
the  debt.  Then  how  is  the  right  to  be  affected  by  the 
assignees?  Only  by  the  medium  of  a  court  of  equity, 
whether  by  petition  or  bill. 

The  assignees  come  here  to  have  the  dividends  in- 
vested for  the  interest  of  the  bankrupt ;  but  neither  he  nor 
any  body  representing  him  can  claim  any  tiling  as  long 
as  there  is  a  default  in  the  amount  of  the  trust  fund. 

The  trustees  may  say.  You  must  first  do  equiQr.  We 
are  trustees  for  your  wife  and  children  as  well  as  for 
you,  and  you  must  first  fulfil  your  obligation. 

This  equity  is  not  accomplished  until  the  whole  money 
is  paid. 

The  cases  upon  proof  are  quite  distinct. 

The  assignees  ask  too  much  on  this  petition.  They 
have  a  right  to  ask  to  have  the  dividends  invested  and 
laid  up  until  the  sum  is  accumulated.  Costs  should  be 
given  out  of  each  estate. 
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Erskine,  C.  J. :  —  The  Court  will  put  off  the  ded-        1832. 
««ioii|  as  the  counsel  for  the  petitioners  desire  to  produce  "'_ 

Hiithorities.     My  opinion  is  not  shaken  by  the  autho-       t'bpwT 
rities  cited ;    but  further  examination  of  the  case  of  ^n  the  matter 
Stratum  v.  Hale  may  affect  my  judgment.     I  look  at  the       Bbow*. 
case  as  one  of  equity,  where  the  assignees  come  to  ask 
the  Court  to  do  that  which  cannot  be  done  at  law.     If 
there  is  a  difference  of  opinion,  the  Court  will  deliver 
a  further  judgment;  otherwise  the  order  will  be  as  pro- 
posed by  Sir  G.  Rose. 

Pell,  J. :  —  The  impression  of  my  mind  is,  that  the 
justice  of  the  case  is  with  these  respondents ;  but  the  case 
of  Stratum  v.  Hale  may  alter  my  opinion. 

Cross,  J. :  —  The  argument  on  the  part  of  the  as- 
signees deserves  great  consideration.  The  parties  litigant 
are  the  creditors  and  the  bankrupt's  family.  They  are 
two  distinct  classes  of  creditors  and  cestuique  trusts.  It 
is  contended,  that  all  the  interest  during  the  life  of  the 
bankrupt  must  be  taken  from  one  set  of  cestuique  trusts 
and  given  to  the  other. 

There  was  an  obligation  on  the  part  of  the  bankrupt 
to  pay  3000/.?  Does  the  obligation  pass  to  the  cre- 
ditors?    Are  they  bound  to  make  up  the  money? 

I  dare  say  the  Court  will  agree. 

The  case  then  stood  over  for  judgment.  In  the  mean- 
time, the  registrar's  minute  book  was  examined,  and  the 
report  of  Stratum  v.  Hale  was  found  to  be  in  substance 
correct. 

On  the  27th  of  February,  the  Chief  Judge  delivered 
die  unanimous  opinion  of  the  Court. 

Erskine,  C.J.:  — 

This  was  a  petition  presented  by  , 

tl)e  assignees  of  Broum,  a  bankrupt,  stating,  that  the 
bankrupt  had  given  to  Partridge  and  Copeland  a  bond 
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1888.        to  secure  SfiOOl. ;  and  by  a  marriage  settlement  of  the 

"~~        same  date  the  money  so  secured  was  limited  to  die 

Ta&piN.       husband  for  life,  with  remainder  for  the  benefit  of  the 

In  the  matter  ^jfg  ^j.  jjgj.  appointee,  and  subsequent  limitations  over. 

Baowh.       The   petition  further  stated,   that  the  marriage  took 

place,  and  that  the  wife  was  living ;  that  a  commission  of 

bankrupt  issued  against  the  husband  in  1829,  upon  which 

he  was  declared  bankrupt ;  that  the  trustees  had  been 

admitted  to  prove  for  3,0002.,  and  that  a  dividend  had 

been  declared  of  9s.  9d.  in  the  pound,  which  amounted 

upon  the  sum  proved   to  1,225/.     The  prayer  of  the 

petition  was,  that  the  trustees  might  be  directed  to  invest 

the  dividends  in  government  securities,   and  pay  the 

interest  to  the  assignees  during  the  life  of  the  husband. 

The  first  part  of  this  prayer  was  not  resisted  by  those 
who  appeared  for  the  wife  and  children ;  but  it  was  con- 
tended, that  the  interest  upon  the  dividends,  when  in- 
vested, should  not  be  paid  to  the  assignees,  but  be  left 
to  accumulate  until  the  whole  amount  of  8,000/.  should 
be  made  up. 

Many  authorities  were  cited  in  support  of  the  peti- 
tioners, and  it  was  insisted  by  their  counsel  that  there 
was  no  precedent  which  authorized  the  retention  of  the 
interest  by  the  trustees  on  behalf  of  the  parties  interested 
under  the  trusts  of  the  settlement* 

The  cases  cited  were,  ex  parte  Mitfbrd  (a) ;  Stratkm 
v.  Hale  {b) ;  ex  parte  Vemer  (c) ;  ex  parte  Smith  {d) ; 
ex  parte  Groom  (c) ;  Priddy  v.  Bose  {/) ;  Pye  v. 
Daubez,  (g) 

.  The  Court  has  taken  time  to  consider  the  question, 
and  to  look  into  the  authorities.     Having  done  so,  they 


(fl)  1  Bro,  C.C.  698.  (tf)  1  Atk,  114. 

(Jb)  2  Bro.  C  C,  490.  (/)  3  Meri.  86. 

(c)  1  Ba.  <j-  Be,  260.  (g)  3  Bro.  C.  C.  395. 

(d)  1  Cooke,  B,  C.  223. 
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are  of  opinion  that  the  trustees  should  be  allowed  to        1832. 
retain  the  interest  upon  the  dividends  as  it  arises,  until 
the  whole  sum  of  3,000/.,   secured  by  the  bond,  and       Tuepin. 
subject  to  the  trusts  of  the  settlement,  is  made  up,  and  ^"  the^^matter 
•then  that  the  interest  upon  the  whole  amount  sliould  be       Bbowk. 
paid  to  tlie  assignees  during  the  life  of  the  husband. 

The  case  of  ex  parte  Smith  (a)  was  decided  without 
Considering  the  point.  The  same  observation  applies  to 
ex  parte  Vemer.  (6)  The  only  case  cited  for  the  peti- 
tion, in  which  the  point  has  been  considered,  is  Stratton 
»v.  Hale  (c),  which  is  certainly  an  authority  for  the  peti- 
tioners ;  but  the  ground  of  the  decision  in  that  case  was^ 
that  the  assignees  did  not  stand  in  the  same  situation, 
subject  to  the  same  equities,  as  the  bankrupt.  But  the 
Court  are  of  opinion,  that  the  assignees  do  represent 
the  bankrupt  in  all  respects,  and  are  bound  by  his 
obligations. 

In  ex  parte  Miffbrd  (rf).  Sir  W.  Grants  the  Master  of 
the  Rolls,  states  the  question  thus :  <^  Is  an  assignee  un- 
der a  commission  of  bankruptcy  placed  in  a  different 
situation  from  that  of  the  bankrupt  himself  ?  I  have 
always  understood  the  assignment  from  the  commis- 
rioners,  like  any  other  assignment  by  operation  of  law, 
passed  his  rights  predsely  in  the  same  plight  and  condi- 
tion as  he  possessed  them.  Even  where  a  complete 
legal  title  vests  in  them,  and  there  is  no  notice  of  any 
equity  affecting  it,  they  take,  subject  to  whatever  equity 
the  bankrupt  was  liable  to." 

It  is  admitted  by  those  who  argue  for  the  petitioners, 
that  if  the  question  were  between  the  husband  and  the 
assignees,  the  husband  could  not  claim  any  interest  upon 
the  dividends  until  he  had  fully  paid  up  tlie  whole  sum 

(a)  C.  B.  L,  212.  (c)  2  B,  C,  C.  490. 

(*)  1  Ba,  6^  Be.  260.  {d)  9  Vet.  99. 
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18S2.       secured.     If  so,  and  if  the  assignees  take,  subject  to  the 
~~~'        same  equity  as  the  bankrupt*  it  follows  that  the  trustees 
Town.       ^^  entitled  to  keep  the  dividends  until  the  whole  sum  Is 
in  the  matter  made  up.     The  case  of  Stratton  v.  Hale  was  not  fiilly 
Baowv.       considered,  and  has  never  been  acted  upon  as  an  autho- 
rity.    The  case  of  Bximsay  v.  Bamsay  is  an    expres 
authority  the  other  way.     We  are  moreover  authorised 
to  state  the  opinion  of  that  member  of  the  court  who  k 
most  versed  in  the  doctrines  and  practice  of  bankruptxy, 
that  it  has  always  been  the  course  pursued  in  these  cases 
to  permit  the  trustees  to  retain  the  dividends.     As  to 
costs,  each  party  will  take  them  out  of  their  estates. 
The  dividends  must  be  invested,  to  accumulate  until  thej 
make  up  the  trust  fund,  and  liberty  may  be  reserved  fcr 
each  party  to  apply,  (a) 

(a)  It  may  be  acceptable  to  the  terest  of  the  95,OOOLp  and  after 

profession  to  be  furnished  with  a  his  death  to  pay  the  interest  (or 

case  which  in  point  of  authority  life  to  the  wife  if  she  should  sor- 

supports  the  present  judgment.  vive»  and  upon  her  decease^  for 

It  occurred  in  1816,  and  is  ex-  the  executors  and  administnton 

tracted  shortly  from  the  order  ofthebenkrupt.Thepetitiootbeo 

book  in  bankruptcy.  stated,  that  the  whole  sum  wis 

Ex  parte  MAISTER,  in  the  due,  and  that  a  joint  conunissioo 

matter  of  RAMSAY.  of  bankrupt  had  issued  against 

The  petition  steted  a  settle-  Ramay.    The  petition  prstyed, 

ment  made  by  the  bankrupt  upon  that  the  petitioners  might  prove 

his  marriage,  and  a  bond  given  to  against  the  separate  estate^  and 

the  petitioners  in  the  penalty  of  retain  the  interest  accruing^  or 

50,000/.,  conditioned  to  secure  dividends,  during  the  joint  lives 

the  payment  of  25,000/.,  which  of  the  bankrupt  and  his  wife,un- 

was  to  be    invested    upon  the  til  the  whole  of  the   priodpil 

trusts  of  the  settlement.    The  gum  of  S5,000/.  should    be  re- 

trusU  were  to  permit  the  bank-  ceived,  and  invested   upon  the 

rupt,  during  the  joint  lives  of  trusts  of  the  settlement :  which 

him  and  wife,  to  receive  the  in^  ^^g  ordered  accordingly. 
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JEa;  porfe  LYNCH.  —  In  the  matter  of  LYNCH.  V.  C. 

rp  March  10, 

1  HIS  was  a  petition  by  the  bankrupt  to  supersede  the        1 832. 

commission.  A  oommianon 

«  /.       1       .        ,  .  .  .         ,  cannot  be  sup- 

Alter  havmg  been  in  prison  twenty-one  days  he  com-  ported  bj  an  act 


of  bankruptcy 
by  lying  in  pri 

The  petitioning  creditor  caused  the  commission  to  be  son,  unless  the 


menced  trading,  and  he  continued  in  prison  for  a  year.     ^  Kn  m 


issued  upon  the  act  of  bankruptcy  by  lying  in  prison.        before  the  im- 


Mr.  Knight  and  Mr.  Tamlyn  for  the  petitioners. 

Mr.  Pepys  and  Mr.  MotOclqu  for  the  respondents. 

The  Vice-Chancellor  said,  "  That  section  5.  related 
only  to  an  act  of  bankruptcy  committed  by  a  trader,  who, 
previous  to  his  being  committed  to  prison^  was  in  trade* 
The  words  being,  that  if  any  such  trader,  having  been  ar- 
rested or  committed  to  prison  for  debt,  or  on  any  attach- 
ment for  nonpayment  of  money,  shall,  upon  such  or  any 
other  arrest  or  commitment  for  debt  or  nonpa}rment  of 
mcmey,  or  upon  any  detention  for  debt,  lie  in  prison  for 
twenty-one  days,  or  having  been  arrested  or  committed 
to  prison  for  any  other  cause,  shall  lie  in  prison  for 
twenty-one  dajrs  after  any  detainer  for  debt  lodged 
against  him  and  not  discharged,  every  such  trader  shall 
be  thereby  deemed  to  have  committed  an  act  of  bank* 
ruptcy;  or  if  any  such  trader,  having  been  arrested,  com-*' 
Biitted,  or  detained  for  debt,  shall  escape  out  of  prison  or 
custody,  every  such  trader  shall  be  deemed  to  have 
thereby  committed  an  act  of  bankruptcy  from  the  time  of 
such  arrest,  commitment,  or  detention :  provided  that  if 
any  such  trader  shall  be  in  prison  at  the  commencement 
of  this  act,  such  trader  shall  not  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy  by  lying  in  prison,  until  he 
shall  have  lain  in  prison  for  the  period  of  two  months." 

And  upon  this  ground  he  was  pleased  to  supersede 
the  commission. 


prisonment. 
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Ex  parte  FLETCHER, 

C.  R.        Mr.  STEWART  applied  for  an  order  for  the  sale  of 

^  *^      an  equitable  mortgage  :  the  mortgagee  had  commenced 

A        liable      ^^  action  at  law  for  the  recovery  of  the  same  debt  as  was 

mortgagee^  who  secured  by  this  equitable  mortgage,  and  the   petitkm 

■ale,  will  not      further  prayed  that  he  might  be  allowed  the  costs  of  such 

be  lOloired  the  ^^^ 

C08t8  of  an 

action  at  law  But  the  court  refused  so  to  order,  on  the  ground  that 

mi^^^age  '        instead  of  coming  here  the  mortgagee  might  have  pro- 
"^"®y^-  ceeded  with  his  action,  when  he  would  have  recovered 

his  costs  as  of  course  at  law. 


■toner. 


C.  R.  Ex  parte  SHUM.— In  the  matter  of  ROSE. 

18*32  '  ^^  solicitor  for  an  execution  creditor^   who  had 

The  solicitor  for  levied  on  the  day  on  which  the  act  of  bankruptcy  was 
a  judgment  ere-  committed,  was  appointed  one  of  the  commissioners. 

ditor  should  not  -^^ 

act  as  commis-        His  Honor  the  Chief  Judge  said,  **  I  desire  that  this 

gentleman  may  be  informed  that  the  Court  strongly  in- 
timate to  him  that  it  will  be  highly  iinproper  for  him 
further  to  act,  except  from  necessity,  as  9  oommisaoner 
in  this  case  ;*'  and  Mr.  Justice  Cross  added,  *<  that 
he  joined  in  the  admonition  of  the  Chief  Judge;  and 
that  if  he  did  any  further  act  it  would  be  at  his  periL 
He  is  a  solicitor  of  this  court,  and  if  he  do  act,  and  we 
hear  of  it,  we  shall  not  be  at  a  loss  how  to  proceed.** 


C*  R. 

^tsl^'  iSa:  parte  JAMES.— In  the  matter  of  HUGHES. 

If  the  barristers  ^  jj  ^  country  Commission,  the  two  barristers,  who  were 

in  a  country  -^  ^  ^  -» 

commission  are  of  the  quorum.  Were  absent  on  the  circuit. 

may  be  obtained       Ordered,  that  the  three  other  commissioners  might 

S•;M^rS,r°  hold  the  third  meeting.  ' 

meeting. 
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Ex  parte  TODD.— In  the  matter  of  TURNER.  C.  R. 

Mr.  RICHARDS  applied  to  amend  a  fiat:  the  fiat    ^Jg^Jg.^^' 
had  been  opened.  A  fiai  cannot  be 

Per  Curiam.— There  is  a  difficulty  created  by  the  new  !f?f"**;^'^^ 

•^  "^  It  has  been 

act.     The  fiat  is  now  a  record  of  the  court ;  and  it  is  an  opened, 
established  practice  of  the  courts  of  common  law^  not  to 
amend  a  record,  unless  there  be  something  to  amend  by, 
and  after  a  commission  has  been  opened,  it  was,  before 
the  new  act,  the  practice  not  to  amend,  (a) 

Ex  parte  PAYNE.— In  the  matter   of  SAUN-  V.  C. 

DERSON.  L-  I- 

1  HIS  was  a  petition  by  a  creditor  for  more  than  20/.,        1831.' 
to  have  a  bill  of  costs,  which  had  been  taxed  by  the  com-  Upon  a  petition 
missioners  subsequently  to  the  choice  of  assignees,  taxed  ^^^  ^  ^*  ^^ 
by  a  master.  c.  le.  1. 14.,  to 

retax  a  soli* 

'  Mr.  Knight  and  Mr.  Turner  for  the  petition.  citor'sbiu,  it  is 

Mr.  Rose^  for  the  solicitor,  objected,  that  the  assignees  ^^^^^ 
ought  to  have  been  served,  as  he  only  appeared  for  the  •Mign««- 
solicitor  whose  bill  was  sought  to  be  taxed,  and  he  was 
not  the  present  solicitor  under  the  commission ;  and  re^ 
ferred  to  section  14  of  ^  Geo.  4.  c.  16.,  ex  parte  Hich^ 
man,  re  Parker,  1  l^SfM.' -2^2.  (b) 

TheVicE-CHANCELLOR  held,  that  it  was  not  necessary 

to  serve  the  assignees,  and  made  the  order  for  taxation,  (c) 

■ — I, 

(a)  See  in  re  Barber^  2  G.  4*  applicable  to  this  point,  are  as 

J^  81 ;  in  re  Stammer g^  Mont, 3^  follow:    "Provided    that    any 

Mac.  290.  creditor  who  shall  have  proved 

(fi)  The  cases  respecting  taxa-  to  the  amount  of  twenty  pounds 

tion  of  bills  under  this  clause  are,  or  upwards,  if  he  shall  be  dissatis- 

ex  parte  Barlow ^  Mont.  87 ;  Po^  fied  with  such  settlement  by  the 

cock  V.  Bustell,  4  C  Sf  P.  14 ;  commissioners,  may    have    any 

Taylor  y,  M*Gatigan,   4  Car.S^  such  costs  and  bills  settled  by  a 

P.  96 ;  ex  parte  Palmer^  2  G.S^  master  in   chancery,  who  shall 

J.  34 ;  ex  parte  Hei/den,  2  G.S^J.  receive  for  such  settlement,  and 

52 ;  ex  parte  Gore,  2  G.  <SSf «/.  1 17.  the    certificate  thereof,  twenty 

(c)  The  words  of  section   14,  shillings  and  no  more." 


/A  0S^rf5^  ^^^ 


GENERAL  ORDER. 


C.  R.  At  the  sitting  of  the  Court  this  day  several  petitions 

18S2  '     ^^^^  called  on^  but  the  parties  were  not  in  attendance: 
whereupon 

Erskine,  C.  J.,  observed,  that  the  Court  bad  resolved 
to  adhere  most  strictly  to  the  rule  followed  in  the  coons 
of  common  law,  viz.  to  strike  out  every  petition  when  the 
parties  do  not  appear.  If  the  petitioner  only  appears^ 
the  cause  to  be  heard ;  and  if  respondent  only  is  present, 
then  the  petition  to  be  dismissed* 


CASES 


IN 


BANKRUPTCY. 


.Ear  parU  CHUCK.— In  the  matter  of  J.  C.  STAR- 
KEY,  W.  STARKEY,  and  W.  WHITESIDE. 

X  HE  facts  and  arguments  in  this  case  are  reported  TVaden  in 
oRfe,  p.  364,  «t  aeq.     The  following  is  the  short  abstract  btTing  admitted 
of  the  case.  .  donii.nt  put- 

ner,  his  share  lo 

J.  C.  Starhey  and  W.  Starkeyj  carrying  on  business  as  the  joint  stock 
brewers  in  copartnership,  admitted  TV.  JVhiteside  as  a  and  disposition 
dormant  partner.     It  was  stipulated  by  deed,  that  die  ^^^J^e^tSi^*'^^ 
stock  and  effects  of  the  old  firm,  including  the  plant,  &c.  distributable  as 
and  book  debts,  should  form  part  of  the  capital  stock  of  creditors  of  the 
the  new  copartnership ;  that  JV.  Whiteside  should  be  paid  ^^J^^'j^Jtlie 
10  per  cent  on  the  capital  advanced  by  him,  and  should  old  firm,  who 
not  otlierwise  interfere.    The  business  was  carried  on  as  «  dormant  part- 
before,  in  the  names  of  J.  C.  Starhey  and  W.  Starhey  ^^^^J^ 
only,  until  tlie  new  firm  became  bankrupt.     Upon  peti-  entitled  to  prore 

.  o  their  debtt  pan* 

tion  of  several  creditors  of  the  old  firm,  some  of  whom  poitu  with  the 

bad  notice  that  Whiteside  was  the  dormant  partner,  it  of  the  old  firm. 

was  held  by  the  Vice-Chancellor  that  all  the  personal 

chattels  of  the  new  firm  were  within  the  order  and  dis-  ^ty  -^^  ^   vJ</  /  < 

position  of  J.  C  Starhey  and  W.  Starhey^  and  ought  to     {      y  /* 

be  administered   in   the  bankruptcy  as   the   estate  of 
the  two. 

Vol.  I.  II  li 


J  p7i  rn/'  oUl^  ^^yX 
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1832.  The  case  was  argued  before  the  Lord  Chancellor,  die 

Chief  Justice  of  the  Common  Pleas,  and  Mr.  Justice 

Chuck.        LiitledcUef  upon  appeal  by  the  assignees  from  the  order 

In  the  matter  ^f  ^^  Vice-Chancellor,  and  stood  over  for  consideraUon. 
of  ' 

Starket       The  opinion  of  the  Judges  was  now  delivered  by 
nud  others.         rj^^  Chief  Justice  of  the  Common  Pleas : — 

The  first  question  to  be  considered  is,  whether  William 
Whiteside  ever  became  a  partner  with  J*.  C.  Siarkey  and 
W.  Starkeyj  either  as  between  themselves  or  with  respect 
to  third  persons ;  that  is^  whether  there  ever  vFas  any 
joint  partnership  stock  belonging  to  all  these  three  per* 
sons.  We  are  of  opinion,  that,  by  the  deed  of  the 
20th  July  1820,  confirmed  by  that  of  2d  March  1821, 
which  was  executed  after  WkUeside  came  of  age.  While- 
aide  did  become  a  partner  with  the  two  Starheysj  both  as 
between  themselves  and  also  with  regard  to  third  per- 
sons; and  that  by  the  express  terms  of  the  deed  of 
20th  July  1820  there  was  a  partnership  stock  created, 
in  which  they  had  a  joint  property ;  and  that  although 
Whiteside  had  not  any  definite  aliquot  proportion  of  the 
profits,  yet  that  he  was  entitled  to  an  account  of  the 
profits  as  between  themiselves,  so  as  to  get  his  2,0O0iL  or 
2,400/.  a  year,  as  the  case  might  be,  out  of  the  dear 
profits ;  and  he  was  to  all  intents  and  purposes  a  part- 
ner, though  his  name  did  not  appear  to  the  worid ;  and 
as  against  such  joint  parties,  that  a  joint  oommisskm 
against  all  the  three  might  be  well  supported. 

Whiteside  being  thus  a  partner,  but  unknown  as  such 
to  the  world,  any  creditor  of  the  three  might  at  his 
election  have  maintained  an  action  either  against  die 
two  Starkeysj  the  known  partners,  or  against  them 
and  Whiteside  jointly,  as  appears  by  the  case  of  De 
Mantart  v.  Saunders  and  others,  1  Bamwdl  tf  Adolphuj 
398;  ex  parte  Hamper^  17  Vesey^  463;  and  ex  parte 
Natfolky  19  Veseyy  455.     And  if  an  action  had  been 

14 
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brought  against  the  three  partners,  it  is  dear  that  the        1832. 
joint  effects  of  the  partnership  miirht  have  been  taken  in        "■"" 

.  '^  r      -o  Ex  parte 

execution.  Chuck. 

So  also,  generally  speaking,  the  joint  effects  of  the  ^"  ^®  matter 
partnership  would  be  distributable  amongst  the  joint      Staeksy 
creditors,  under  a  joint  commission  of  bankruptcy  against  otheri. 

the  three ;  and  unless  there  be  something  particular  in 
this  case  to  vary  it  from  such  general  principles^  we 
should  be  of  opinion,  that  the  joint  creditors  of  the 
three  are  entitled  to  have  the  partnership  effects  divided 
amongst  them. 

Thus,  then,  stands  the  claim  of  the  joint  creditors  of 
the  three  partners. 

The  claim  of  the  creditors  of  the  two  Starheys  under 
the  old  partnership  must  next  be  considered. 

It  is  contended,  on  the  part  of  those  creditors,  that 
after  the  partnership  with  Whiteside^  who  was  a  secret 
partner,  the  two  Starkeys^  with  the  consent  and  permis- 
sion of  Whiteside^  who  had  a  share  of  the  joint  property, 
had  his  interest  in  such  joint  property  in  their  possession, 
order,  and  disposition,  and  of  which  they  were  reputed 
owners,  and  took  upon  them  the  sole  alteration  and 
disposition  as  owners  ;  and  that  under  the  6  G.  4.  c  16. 
s.  72.,  which  follows  the  21  Jac.  1.  c.  19.  s.  1 1.,  they  are 
entitled  to  have  the  benefit  of  that  interest  of  Whiteside 
under  the  commission. 

For  that  doctrine  they  rely  on  the  case  ex  parte 
JEnderbyy  2  Bam.  8f  Cress.  389,  which  they  contend  must 
be  taken  now  to  be  the  law  on  the  subject,  and  to  have 
settled  all  the  former  conflicting  cases.  To  the  autho- 
ri^  of  that  case  we  entirely  subscribe. 

In  that  case  the  partnership  had  expired  by  effluxion 
of  time  before  the  commission  issued;  in  the  present 
case  it  continues  up  to  the  date  of  the  commission.  But 
we  cannot  think  that  circumstance  makes  any  difference 

HH  2 
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1832.        in  principle  between  the  two  cases ;  and,  in  the  present 

instance,  if  Whiteside  had  been  solvent,  and  able  to  pay 

Chuck.  ^^^  ^^^^  creditors  of  the  three,  and  a  commission  of  bank- 
In  the  matter  y„p^  j^^  issued  against  the  two  Star  key 8  j  we  do  not  think 
Starkey  that  he  could  have  claimed  to  be  entided  to  his  share  of 
And  others,  ^^le  joint  effects,  any  more  than  Enderby  could  in  his 
case. 

It  may  be  argued,  however,  that  the  rule  of  law  laid 
down  in  that  case  may  well  apply  against  the  solvent 
partner  himself,  who  is  in  default  by  suffering  his  share 
to  remain  in  the  possession  and  order  of  the  bankrupt, 
and  who  therefore  is  excluded  by  the  policy  of  the  law 
from  claiming  any  thing  to  the  prejudice  of  creditors 
whom  he  may  have  been  in  part  the  means  of  mislead- 
ing ;  but  that  it  forms  a  very  different  question,  whether 
the  same  rule  should  be  allowed  to  hold  where  the  in- 
terest of  the  creditors  of  Whiteside  is  affected  by  its 
application,  and  whereas  in  the  present  case  the  creditors 
of  the  three  have  trusted  the  firm,  when  Whitesid^s 
24,000/.  formed  part  of  the  capital.  But,  upon  the 
best  consideration  we  can  give  to  the  subject,  we  think 
the  principle  of  the  case  ex  parte  Enderby  may  and 
ought  to  be  extended  to  a  case  circumstanced  like  the 
present. 

The  question  therefore  arises,  whether,  if  the  old 
creditors  are  entided  to  treat  this  as  a  case  within  the 
72d  section  of  6  Geo.  4.,  they  may  not  exclude  all  other 
persons,  on  the  ground,  that  if  the  funds  of  Whiteside 
have,  under  the  circumstances,  been  placed  in  the  hands 
of  the  two  StarkeySf  contrary  to  the  policy  of  the  law,  no 
persons  but  the  old  creditors  can  prove.  But  we  think 
they  are  not  to  have  that  privilege. 

In  &ct,  the  new  creditors  have  a  better  right  upon 
principle  than  the  old  creditors,  because  the  new  creditors 
trusted  the  firm  on  the  faith  of  their  apparent  fimds, 
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including  Whitesid^s  capital;  whereas  the  old  creditors        1832. 

never  did  trust  them  upon  the  faith  of  these  funds,  but        

only  forbore  to  sue  them  upon  the  faith  of  their  apparent       Chuck. 
stability.     And  unless  there  be   some  principle  which  ^°  '^®  matter 
forbids  different  classes  of  creditors  claiming  upon  the      Starkey 
same  funds^  we  think  both  sets  of  creditors  ought  to  be     *"   ^^  ®"* 
permitted  to  prove;  that  is,  the  new  creditors  on  the 
ground  of  the  funds  belonging  to  persons  whom  they 
certainly  trusted,  and  the  old  creditors  on  the  groimd  of 
the  two  Starkey 8  being  the  apparent  owners  of  the  whole. 

Still  further,  if  the  creditors  of  the  old  firm  claim  to 
exclude  the  creditors  of  the  new  firm,  another  answer 
may  be  given,  to  which  we  have  already  referred ;  viz, 
that  as  Whiteside  was  a  secret  partner,  the  creditors  of  the 
new  firm  might  have  brought  actions  or  sued  out  a  com- 
mission of  bankrupt  against  the  two  Starkeys  (according 
to  the  cases  De  Mantort  v.  Saunders  and  others,  ex  parte 
Hamper,  and  ex  parte  Norfolk^  before  referred  to).  And 
then,  as  Whiteside  was  a  dormant  partner,  and  the  two 
Starheys  were  the  apparent  owners,  the  new  creditors 
might  have  insisted  upon  Whitesid^s  share  being  dis- 
tributable under  such  a  commission^  and  consequently 
would  have  the  same  right  to  insist  upon  the  apparent 
ownership  as  the  old  creditors  have. 

We  are  therefore  of  opinion,  upon  tlie  whole  of  the 
case,  that  both  the  creditors  of  the  Starkeys  by  them- 
selves and  also  the  creditors  of  the  two  Starkeys  and 
Whiteside  jointly  should    be   admitted    to  prove  pari 
passu  upon  the  joint  estate  of  the  three. 

Then,  supposing  the  old  creditors  are  entitled  to  prove 
upon  the  joint  estate,  it  is  to  be  considered  whether 
those  who  had  notice  of  Whiteside*s  becoming  a  partner 
can  be  admitted  to  the  benefit  of  the  proof.  And  upon 
that  point,  inasmuch  as  the  proof  is  upon  the  ground  of 
apparent  ownership  in  the  two  Starkeys,  we  tliink  it  can 
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18S2. 

Ex  parte 

Chuck, 

In  the  matter 

of 

Stabksy 

and  others. 


make  no  real  difference  whether  the  old  creditors  know 
of  the  change  or  not»  inasmuch  as  none  of  the  old  cre^ 
ditors  trusted  the  firm  while  WhiieHde's  property  was  in 
it,  and  therefore  the  knowing  or  not  knowing  of  tbo 
change  seems  to  us  to  make  no  difference. 

We  see,  therefore^  no  objection  to  those  particular 
creditors  being  also  allowed  to  prove  as  well  as  the 
rest. 


Upon  the  delivery  of  this  opinion  the  order  of  the 
Vice-Chancellor  was  affirmed. 


L.C. 

Lard 

C.J.Tindal. 

Mr.  J. 

Littledak. 

May  10^ 

1832. 

8.,  upon  his 
marriage,  cove 


Ex  parte  TIND ALL.  —  In  the  matter  of  GIBBONS 

and  SMITH. 


1  HE  question  in  this  case  arose  out  of  the  pnmsMns 

of  a  marriage  settlement,  by  which  the  husband  oon- 

tracted,  in  certain  events,  that  his  executors,  &c  should 

pay  a  sum  of  40002^  to  trustees  for  the  benefit  of  his 

nanted  that  his    intended  wife.      The  facts  and  arguments  are  stated, 

executors^ 

twelve  months    antCj  p.  375,  €i  seg* 

d!wid'^3Mh^        '^®  ^^^^^  having  been  argued  before  the  Lord  Cban- 

tnistees  4,000^    cellor,  the  Chief  Justice  of  the  Common  Heas,  and 

upon  trust,  to       »-.      • 

pay  the  interest  Mr.  Justice  Littlectokj  the  Judges  being  in  attendance 
K'^dS^  in  the  Court  of  Chancery,  on  die  lOdi  May  1832,  their 
**'f,^?**^  Y^  *"■    opinion  was  delivered  as  follows,  by 

WlfeifllVmg,  rr>  r^ 

The  Chief  Justice  of  the  Common  Pleas:  — 
In  this  case,  which  arises  upon  a  proof  claimed  to  be 
n^ade  by  trustees  under  a  marriage  setdement,  it  is  un* 
necessary  to  state  the  facts^  which  are  completely  in  the 
knowledge  of  this  Court 

under  the  limi- 

tatkma  of  the  settlement,  then  to  the  survivor  of  the  husband  and  wifb:  —  Hdd,  that  this 
was  a  contingent  debt,  upon  which  a  value  might  lie  set  under  6  Geo.  4.  c.  16.  8.  5C.  and 
that  it  might  be  proved  by  the  trustees  upon  the.  bankruptcy  of  the  husband. 

/J^-i  ^J.  y^7^  ■  J  J  J.  -  U'  3  J. 


and  upon  the 
death  of  the 
survivor  to  the 
ehildren  of  the 
marriage,  if  any, 
and  if  no  ehil- 
dren should  be- 
come entiUed 
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There  are  two  questions  in  this  case :  first,  whether        18S2. 
the  bankrupt  has  contracted  a  debt  payable  on  a  con-  ■ 

tingency,  within  the  meaning  of  the  56th  section  of      Tinoall, 
6  Geo.  4.  c  16. ;  and  secondly,  supposing  that  he  has  ^^  ^  matter 
done  so,  whether  the  commissioners  can  set  a  value  upon       Gibbons 
the  debt,  so  as  to  make  it  the  subject  of  proof  under  the    ^^  another, 
commission. 

On  the  first  question,  it  is  contended,  on  the  behalf 
of  the  assignees,  that  the  contract  entered  into  by  the 
bankrupt  is  not  a  debt,  but  merely  a  covenant  that  the 
executors  of  the  bankrupt  shall  pay  a  sum  of  money  on 
a  collateral  event ;  and  that  the  only  effect  of  that  con- 
tract is  to  create  a  charge,  on  his  assets,  and  that  such 
was  all  that  the  parties  themselves  contemplated  by  the 
settlement,  as  Uie  bankrupt  himself  could  never  have 
been  liable  to  pay  the  money,  that  the  parties  themselves 
took  the  chance  of  what  the  assets  might  produce,  a 
chance  which  in  some  cases  might  be  more  beneficial  to 
the  wife  and  children,  because  if  the  husband  should 
become  bankrupt,  and  afterwards  acquire  property,  they 
would  have  the  benefit  of  the  provision  in  full,  instead  of 
a  dividend,  very  much  diminished  as  it  must  be  by  the 
calculation  of  the  contingency. 

But  we  are  of  opinion  that  the  contract  contained 
in  the  settlement  is  a  debt  which  the  bankrupt  has 
contracted  within  the  meaning  of  the  56th  section 
cf  the  late  ^bankrupt  act.  A  covenant  to  pay  a  sum 
of  money  constitutes  a  debt,  and  an  action  of  debt 
so  called  may  be  maintained  upon  it.  (1  Leonard, 
208;  Comyn'a  Digest,  Title  Debt,  A  4;  Ingkdew 
▼.  QrippSf  Lord  Etiymond,  814.)  For  though  in  the 
case  last  cited  there  was  a  penalty,  yet  the  language 
of  the  Court  is,  that  debt  will  lie  on  a  covenant 
to  pay  a  sum  of  money,  and  it  is  a  common  practice 

UH  4 
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1832.        to  draw  declarations  in  debt  on  a  covenant  to  pay  a  worn 

"""""         of  money. 

.TiNDALL.  If  &  nian  covenants  that  his  executors  shall  pay  a 

In  the  matter  g^J^  ^  money  after  his  death,  that  also  iqipears  to  us 

Gibbons       to  create  a  debt,  and  we  think  it  just  as  much  so  as  if 

aod  another,    y^^  hj^self  had  covenanted  to  pay  it.     ( Vide  Phtmer  v. 

Marchaniy  S  Burr.  1380.)  In  that  case  the  testator 
covenanted  that  he  would  leave  by  his  will,  or  that  his 
executors  or  administrators  should  within  six  months 
after  his  death  pay,  a  sum  of  money  to  trustees  for  the 
benefit  of  his  wife  and  children.  An  action  being 
brought  against  the  administrator  on  a  bond  of  the  tes- 
tator, he  pleaded  pkne  adminisiravii.  The  question  was, 
whether  he  could  retain  the  money  so  covenanted  to 
be  paid ;  and  all  the  Court  held  that  this  was  debt 
which  might  be  retained.  It  is  true  there  was  a 
penalty  on  which  debt  would  lie,  but  the  Court  only 
noticed  that  incidentally,  and  it  is  plain  that  their 
judgment  would  have  been  the  same  if  there  had  been 
no  penalty. 

There  may  be  a  doubt,  whether  an  action  of  debt, 
technically  so  called,  would  lie  against  executors  upon 
such  a  covenant,  because  debt  would  not  have  lain 
against  the  testator  himself  ( JVeniuxnih's  Office  of  Ex- 
ecutors, 232,  and  Perrott  v.  Austin^  Cro.  EUz.  123.}; 
though  Lord  Mansfield^  in  Plumer  v.  Marchanij  above 
cited,  speaks  very  lightly  of  the  latter  case  of  PerroU  v. 
Austin,  and  even  in  the  cas^  itself  there  is  a  note  at  the 
end  making  a  quare  to  one  of  the  reasons. 

But  those  authorities  are  merely  to  the  form  of  actions, 
whether  it  should  be  debt  or  covenant,  and  do  not  afiect^ 
the  substance  of  the  case,  which  is,  whether  a  sum  of 
money  is  payable  by  the  contract ;  and  in  the  case  re- 
ferred to  in  Leonardos  Reports  it  is  said,  that  the  word 


and  another. 
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covenant  sometimes  sounds  in  covenant,  sometimes  in        1882. 

contract,  accordim;  to  the  subject  matter.  ^ 

^  "^  Ejt  parte 

The  case  of  Lee  v.  UAranda^  1  Ves.  1,  and  3  AthnB^      Tindall. 
419,  was  dted  to  shew,  that  a  covenant  that  a  man's  '**  the^^matter 
executors  should  pay  was  the  same  as  a  covenant  to       Gibsons 
leave  a  sum  of  money,  and  that  the  latter  did  not  create 
a  debt;  but  without  considering  whether  at  law  at  least 
a  covenant  that  a  man's  executors  shall  pay  be  for  all 
purposes  the  same  thing  as  a  covenant  that  he  will  leave, 
the  case  of  Lee  v.  IfArcmda  was  upon  a  question  whe- 
ther a  widow  should  have  the  benefit  of  such  a  covenant, 
and  also  of  the  distributive  share  pro  tanto  of  her  hu8« 
band's  estate,  and  was  a  question  on  the  point  of  double 
satisfaction. 

Many  similar  cases  have  occurred,  all  of  which  were 
considered  in  Goldsmid  v.  GoUsmid^  1  Swan.  211. 

But  we  do  not  form  our  opinion  upon  the  technical 
ground,  that  an  action  of  debt  will  lie  in  point  of  form, 
but  upon  the  substance  and  effect  of  an  absolute  cove- 
nant that  a  man's  executor's  shall  pay  a  sum  of  money 
to  certain  persons  upon  certain  trusts,  which  in  our 
opinion  constitutes  a  debt. 

Then  if  it  be  a  debt  contracted  there  is  no  doubt 
but  it  is  payable  on  a  contingency. 

There  is  one  contingency  as  to  the  distance  of  time 
at  which  it  is  payable,  depending  on  the  life  of  the  bank- 
rupt ;  and  another,  whether  the  wife  or  any  children  be 
alive  at  the  death  of  the  bankrupt,  so  as  to  be  entitled 
to  the  benefit  of  it. 

It  is  possible  that  the  contingency  as  to  who  shall  have 
,the  benefit  of  it  may  never  happen  at  all,  which  would 
be  the  case  if  the  wife  should  be  dead,  and  there  should 
be  no  children  at  the  death  of  the  bankrupt. 

But  it  has  been  urged  that  this  is  not  a  contingent 
debt  within  tlie  uieanmg  of  the  Act  of  Parliament,  be- 
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1832.        cause  it  is  uncertain  whether  the  debt  will  ever  be  pajF- 

able  or  not.      We  think,  however,  that  unoertaintjr 

Ttm^.      affiwrds  no  reason  why  it  should  not.    Neither  the  words 
^  **^®i"""®*'  nor  the  spirit  of  the  act  require  such  a  restriction  cqxxi 

GuBom       contingent  debts, 
and  another.        j^  surely  would  put  too  narrow  a  construction  upon 

the  words  of  the  act,  to  hold  that  they  are  to  be  con<* 
fined  to  cases  where  the  event  upon  which  the  oontin* 
gency  rests  must  happen  some  time  or  other^  and  that 
because  such  event  may  never  happen  the  debt  is  not  to 
be  taken  as  payable  on  a  contingenqr ;  for  though  the 
debt  may  never  be  paid,  it  is  nevertheless  payable  if  the 
contingency  does  happen,  and  as  such  it  is  strictly  and 
properly  speaking  payable  on  a  contingency. 

One  of  the  classes  of  contingent  remainders  is  wha!e 
the  contingency  may  never  happen  at  all ;  and  it  is  to 
be  presumed  that  the  legislature  in  using  the  word  con- 
tingency meant  that  it  should  apply  to  such  cases  as 
upon  other  occasions  are  held  to  fell  within  the  meaning 
of  the  t^rm. 

Before  the  late  Act  of  Parliament,  f^  very  extensive 
set  of  creditors  claiming  under  ipgrriage  articles  bad,  on 
various  occasions,  applied  to  prove  debts  under  oonunis- 
sions  of  bankrupt,  as  appears  by  Tulfy  v.  /SJpurif,  8  Ixv^ 
J^pmondf  1545;  ex  parte  Caswellf  2  P.  Wms.  497;  ex 
parte  Greenaway^  1  Atk.  113;  ex  parte  Grooms  and  cr 
parte  Winchester^  I  Jtk.  115;  ex  parte  Mitchetlj  1  Atk 
120;  ex  parte  Barkerf  9  Ves.  110;  ex  parte  jUoockt 
1  Ves.^B.  176;  ex  parte  Taaff,  1  GfynS^J.  110^  and 
that  class  of  cases. 

In  many  of  these  cases  expressions  are  used  of  the 
hardship  of  trustees  under  marriage  settlements  not 
being  able  to  prove  under  commissions  of  bankn^pt; 
and  there  can  be  little  doubt  but  that  the  legislature 
had  in  view  the  numerous  class  of  cases  of  trustees  under 


CASES  IN  BANKRUPTCY.  467 

Biarriage  settlements,  and  we  think  that  the  wordg  of  the        1882. 
pres^it  Act  of  Parliamait  are  sufficient  to  reach  these 


TmilALL. 

In  the  matter 


and  another. 


But  the  principal  difficult  which  has  been  urged  in  '"  ^^J 
argument  is,  that  no  valuation  can  be  made  by  the      Ginoiia 
commissioners  within  the  meaning  of  the  act. 

If  the  contingency  depends  upon  the  lives  of  persons 
in  existence,  and  the  order  of  time  in  which  the  various 
individuals  may  die,  such  contingencies  are  dearly  re* 
ducible  to  a  matter  of  calculation,  and  a  valuation  may 
be  made  of  the  present  worth  of  the  dd>t;  but  if  the 
valuation  depends  upon  particular  events,  whidi  may 
or  may  not  take  place,  and  upon  the  lives  of  persons  not 
now  in  existence,  and  where  it  is  uncertain  whether  any 
such  persons  will  ever  come  into  existence,  and  where  if 
any  do  it  is  still  uncertain  how  many  there  may  be,  and 
the  valuation  (if  any)  is  to  be  made  upon  a  contingency 
depending  on  such  complication  of  events,  then  indeed 
it  may  be  admitted  that  qo  valuation  could  be  set  upon 
it,  as  there  would  be  no  possibili^  of  bringing  sudi  a 
case  within  any  rules  of  calculation ;  and  in  this  particular 
case,  if  the  valuation  must  necessarily  depend  on  how 
many  persons  there  should  be,  connected  with  there 
being  any  children  of  this  marriage,  or  upon  the  number 
of  such  children,  if  any,  or  upon  the  time  of  the  death 
of  diese  uncertain  children,  then  we  should  have  thought 
that  no  valuation  could  be  made  of  the  debt  in  questian^ 
so  as  to  admit  it  to  proof. 

But  we  think  the  valuation  is  not  to  depend  upon  the 
fact  of  there  being  any  future  children  of  the  marriage, 
or  upon  the  time  of  their  death. 

It  appears  to  us,  that  such  calculation  ought  to  be 
made  merely  with  reference  to  the  time  of  die  bankri^t's 
dealh ;  and  that  the  valuation  is  to  be  simply  this,  the 
present  worth  of  4,000/.  payable  twelve  months  after 
the  death  of  the  bankrupt. 
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1832.  The  settlement  coDtains  a  positive  covenant,  that  ibe 

debt  is  to  be  paid  to  the  trustees  at  the  end  of  twelve 

St  fHtrtc 

TiNDALL.      months  after  the  death  of  the  bankrupt. 
In  the^  matter       rpj^^  trustees  are  therefore  entitled  to  receive  the  whole 
GivBONs       at  that  time,  as  an  absolute  debt  to  themselves :  they  are 
an    aoo   er.    jj,,g^^^  j^f^^  receiving  it,  to  lay  out  the  money  in  the 

securities  mentioned  in  the  settlement,  and  to  apply 
the  interest  and  principal  in  the  way  therein  directed; 
and,  in  the  first  instance,  the  wife  is  to  have  the  whole 
for  her  life. 

That  would  have  been  the  state  of  things  if  Wywne 
had  not  become  bankrupt.  Then  how  is  it  altered  by 
the  bankruptcy  ?  Suppose  the  debt  to  the  trustees  had 
not  been  contingent,  and  had  been  payable  immediately, 
the  trustees  would  have  proved  for  the  whole  debt,  with- 
out reference  to  the  fact  whether  there  were  children 
or  not. 

Suppose  the  debt  had  been  payable  at  a  future  day 
certain,  then  they  would  have  proved  for  the  whole  debt, 
deducting  a  rebate  of  interest,  and  that  also  without  re- 
ference to  the  fact  whether  there  were  children  or  not. 

But  this  debt  being  payable  at  a  future  day  which  is 
uncertain,  there  can  be  no  rebate  of  interest,  and  there- 
fore a  value  is  to  be  set  upon  it,  and  that  value,  it  seems 
to  us,  should  be  governed  upon  the  principle  that  the 
value  should  be  put  upon  the  whole  debt,  without  refers 
ence  to  there  being  children. 

There  being  children  or  not  ought  not  to  affect  the 
right  of  the  wife  to  the  interest  for  life  in  the  first  in- 
stance, and  she  cannot  have  the  benefit  of  the  whole  debt 
unless  the  value  should  be  taken  in  the  way  we  have 
mentioned. 

If  there  are  children,  the  trustees  will  divide  the  money 
amongst  them,  according  to  the  terms  of  the  settlement; 
and  OS  to  these  also,  they  are  entitled  to  have  the  benefit 
of  the  whole  debt,  subject  to  the  deduction  as  to  the 
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valuation ;  and  if  there  are  no  children,  the  wife  will        1832. 
take  the  debt  by  survivorship,  reduced  as  it  will  be  by      _ 
the  deductions  before  alluded  to,  and  by  the  receipt  of     Tindall. 
dividends  under  the  commission   only,  instead  of  the  *°  the  matter 
debt*  Gibbons 

In  the  event  of  the  wife  dying  before  the  husband,  """^  ■"''^*'- 
and  there  being  no  children,  there  will  be  nobody  to 
take,  and  then  it  will  revert  back  to  the  husband's 
estate.  One  argument  adduced  against  admitting  the 
present  proof  is,  that  this  may,  in  certain  events,  be  a 
proof  for  the  benefit  of  the  husband,  and  that  therefore 
it  cannot  be  received. 

If  a  proof  were  made  for  the  immediate  benefit  of  the 
husband,  it  would  be  nugatory  to  allow  it  to  be  made, 
because  the  benefit  of  it  must  go  back  to  the  estate. 
But  if,  in  the  multiplied  limitations  of  a  marriage  settle- 
ment, some  benefit  may  eventually  arise  to  the  husband, 
there  can  be  no  reason  why  the  whole  proof  should  on 
that  account  be  rejected. 

Here  are  two  ways  by  which  the  husband  might  be 
benefited :  one,  if  the  husband  should  survive  the  wife, 
and  there  should  be  no  children. 

In  that  case  the  money  received  as  the  dividends 
would  go  back  to  the  husband's  estate;  but  then  the 
proof  would  not  be  considered  as  having  been  made  for 
the  benefit  of  the  husband,  but  the  whole  proof  would 
fall  to  the  ground,  and  be  as  if  it  had  never  taken  place; 
because  the  trusts  of  the  settlement,  as  far  as  relate  to 
the  sum  of  4,000/.,  would  not  come  into  operation  till 
after  the  death  of  the  husband. 

Again,  if  the  wife  should  die  in  the  lifetime  of  the 
husband^  and  there  should  be  children  who  survived 
the  husband,  but  they  should  die  before  they  acquired 
vested  interests,  then  the  husband  having  survived  the 
wife,  his  executors  would  be  entitled ;  but  that  collateral 
contingent  interest  to  his  executors  could  not  be  consi- 


end  another. 
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1838.       dered  as  rendering  the  proof  a  proof  for  the  benefit  of 
"""""        the  husband*  so  as  altoirether  to  exclude  it :  on  the  cm- 
TnfDALL.     trary,  such  beneficial  interest  vesting  in  the  husband's 
In  the  matter  executors  would  fi)nn  part  of  the  estate  of  the  bankrupt 
GnaoNs  The  case  of  ex  parte  Grundy^  1  Mcmiagu  Sf  MacArthwr, 

293,  was  nearly  similar  to  the  present,  and  in  that  case 
the  trustees  were  allowed  to  prove.  But  as  the  objec- 
tion now  under  consideration  was  not  made  there,  and 
the  case  was  determined  on  the  retrospective  opei:^tion 
of  6  G.4.  c.  16.  that  cannot  be  adduced  as  an  authcurity. 
Upon  the  whole^  we  think  the  demand  of  the  trustees 
is  proveable  upon  the  grounds  and  principlea  which  ne 
have  above  stated. 

The  decision  of  Lord  Lyndkurstj  1  ManL  ^  Maca.  422, 
reversing  the  decision  of  his  Honour  the  Vice-Chanoellor, 
1  Mont.  415,  was  over-ruled.  The  costs  of  all  parties 
to  be  paid  out  of  the  bankrupt  Smithes  estate,  (a) 

(a)  Ordered,  that  the  order  of  to  time  to  accrue  due  on  such 
Lord  Chancellor  L^ndhurtt,  pro-  bank  annuities  until  the  ezpinh 
Bounced  on  the  Slst  day  of  July  tbn  of  twelve  mpnths  from  the 
1850,  be  reversed,  and  declare,  death  of  the  said  Wvl  W.SmiA; 
that  the  petitioner  is  entitled  to  and  that  they  do  in  like  manner 
prove  against  the  estate  of  Smith  invest  the  dividends  to  be  so 
the  value  of  the  4fiO0L,  pay-  received  in  the  purchase  of  like 
able  twelve  months  after  the  bank  annuities,  the  petitioner  to 
death  ofthe  bankrupt,  such  value  stand  poflsessed  of  all  the  bank 
to  be  taken  as  the  same  existed  annuities  to  be  purduued  as 
at  the  date  of  the  commission,  aforesaid,  and  of  all  dividends 
and  refer  it  to  the  conmiissioners  thereon,  or  proceeds  thereof 
to  ascertain  and  fix  the  amount  upon  such  trusts  as  are  declared 
of  such  value;  and  the  order  di-  of  the  said  sum  of  4,000/L,  and 
rected  that  the  petitioner  should  the  interest,  dividends,  and  pro- 
lecdve  the  dividends  to  be  from  duce  thereof,  by  the  deed  of  set- 
time  to  time  declared  on  such  tlement;  and  that  the  assignees 
proo^  and  that  he  should  invest  pay  the  costs  of  all  parties  of  the 
the  same  in  the  purchase  of  bank  several  petitions  out  of  the  said 
three  per  cent,  annuities,  and  bankrupt  AnifVs  separate  estate, 
receive  the  dividends  from  time 
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BENJAMIN    LESTER    LESTER    and    JOHN 

BINGLEY    GARLAND, PlaJntiffii; 

GEO.  GARLAND,  JOHN  FRYER,  SAMUEL 
SPRATT  STRONG  the  younger,  PETER  JOL- 
LIPFE,  WILLIAM  JUBBER  SPURRIER, 
CHRISTOPHER  SPURRIER  and  ANN  his 
Wife,  and  AMY  ANN  SPURRIER,  Defendants. 

JjY  an  indenture,  dated  the  21st  of  September  1814,  inamaniige 
and  made  between  George  Garland  of  the  first  part.  Amy  where  part  of 
Garland  of  the  second  part,  Chrisiapher  Spurrier  of  the  ^^*afSe 
third  part,  the  plaintiffs,  and  the  defendants  PeUr  Jot-  ^®*»  fortune^ 

*  ""^  a  limitation  to 

lijffe  and  William  Jubber  Spurrier  y  of  the  fourth  part,  the  husband  un- 
after  reciting  that  a  marriage  was  agreed  on  and  in-  ^duponSSt' 
tended  to  be  solemnized  between  Christopher  Spurrier  V^\^^^ 

^^  benefit  of  the 

and  Amy  Garland^  and  that  Amy  Garland^  as  a  legatee  wife  and  eUi- 
nnder  the  will  of  Sur  John  Lester  knight,  deceased,  was  ^i^J^^J^ ^ 
entitled  to  1,000/.,  and  that  Christopher  Spurrier^  in  case  **>«  wife*a  pro- 

portion  of  the 

the  marriage  should  take  effect,  would  in  right  of  Amy  fond. 
Garland  become  entitled  to  the  said  sum  of  1,000/.  when  ^i^*^^?**^ 
Amy  Garland  should  attain  the  age  of  twenty-one  years ;  «roed  according 
and  further  reciting,  that  George  Garland^  in  consider-  the  parties,  to 
ation  of  the  natural  love  and  affection  which  be  had  and  from  the  recitals 
bore  towards  Amy  Garland  his  daughter,  and  for  the  ^l^'S!^®'" 
purpose  of  augmenting  her  fortune  and  estate  as  therein 
mentioned,  had  agreed  to  advance  in  fiivour  of  her,  by 
and  out  of  his  own  proper  fbnds  and  monies,  4,000/.,  to 
be  pmd  to  Christopher  Spurrier^  who  on  his  port  had 
agreed,  in  consideration  of  the  intended  HMTiage,  and 
in  order  to  make  a  provision  for  his  said  intended  wife 
and  the  issue  of  the  marriage,  to  advance  83,338/.  6«.  %d. 
three  per  cent,  reduced  bank  annuities,  to  be  iniwsted 
and  settled  in  the  names  and  upon  the  trusts-  tlierdn- 
after  mentioned  and  declared ;  and  also  reciting,  diat  the 
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1832.  said  4,000/.  had  accordingly  been  advanced  and  paid  by 

"■"^  George  Garland  to  Christopher  Spurrier ,  who  had  trans- 

and  another,  ferred  33,333/.  6s.  Sd.  three  per  cent   reduced  bank 

Plaintiffi.  annuities  unto  and  that  the  same  was  then  standing  in 

and  others,  the  names  of  the  plaintiff  B.  L*  JLesUr  and  J.  B.  Gar- 

Defendants.  ^^    ^^^    ^j^^   defendants  Peier  JoUiffe  and    miHam 

Jubber  Spurrier^  in  the  books  kept  by  the  Governor  and 
Company  of  the  Bank  of  England ;  it  was  declared  and 
agreed  by  and  between  the  parties  thereto,  in  consider- 
ation of  the  intended  marriage,  and  for  other  the  con- 
siderations and  purposes  therein-after  expressed,  and  Ami/ 
Garland  thereby  declared,  consented,  and  agreed,  that 
the  trustees  therein  named,  and  the  survivors  and  sur- 
vivor of  them,  and  the  executors^  administrators,  and 
assigns  of  such  survivor,  should  stand  and  be  possessed 
of,    interested   in,   and    entitled   to   the   said    sum  of 
33,333/.  6s,  Sd.  three  per  cent  reduced  annuities,  and 
the  dividends,  interest^  and  annual  income  thereof,  upon 
certain  trusts  therein  mentioned,  until  the  intended  mar- 
riage should  be  had  and  solemnized,  and  from  and  im- 
mediately after  the  solemnization  thereof  upon  trust  that 
the  trustees,  and  the  survivors  and  survivor  of  them,  and 
the  executors,  administrators,  and  assigns  of  such  sur- 
vivor, should  pay  the  interest,  dividends,  and  annual 
produce  of  the  said  33,333/i  6s.  Sd  three  per  cent  re- 
duced annuities  to,  or  permit  the  same  to  be  received  by, 
Christopher  Spurrier  and  his  assigns  for  and  during  his 
natural  life,  or  until  by  or  in  consequence  of  any  unfore- 
seen misfortunes  in  trade  or  otherwise  it  should  appear 
that  Christopher  Spurrier  should  become  a  bankrupt  or 
insolvent,  if  ever  such  event  should  happen ;  and  from 
and  after  the  death  of  the  said  Christopher  Spurrier^  or 
from  and  after  his  bankruptcy  or  insolvency^  if  such 
misfortune  should  ever  happen  to  him,  ^ould  retain, 
pay,  and  apply   the  interest,    dividends,  and    annual 
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produce  of  the  said  83,833/.  68.  Sd.  three  per  cent« 
reduced  bank  annuities,  to  or  for  the  benefit  of  Amy 
Garland  and  her  assigns,  during  her  natural  life^  and  in 
particular  should,  from  time  to  time  during  the  then 
remainder  of  the  joint  lives  of  Christopher  Spurrier  and 
Amy  Garland,  in  the  event  of  any  such  misfortime  as  the 
bankruptcy  or  insolvency  of  Christopher  Spurrier ^  pay 
the  said  interest,  dividends,  and  annual  produce  for  the 
sole  and  particular  use  of  Amy  Garland  and  her  chil- 
dren (if  any),  separate  and  apart  from  and  exclusive  of 
her  said  intended  husband,  and  so  as  not  to  be  in  any 
manner  subject  or  liable  to  his  debts^  controul,  or  engage- 
ments, and  without  any  right  or  power  in  Amy  Garland 
to  anticipate  or  assign  or  in  anywise  charge  or  afiect 
the  growing    payment    thereof,   and    the    receipts  in 
writing  of  Amy  Garland  alone,  notwithstanding  her 
coverture,  to  be  from  time  to  time  good  and  sufficient 
discharges  for  the  same;  and  upon  further  trust,  that 
after  the  death  of  Amy  Garland,  subject  nevertherless 
and  without  prejudice  to  the  right  of  Christopher  Spur- 
rier to  receive  the  interest,  dividends,  and  yearly  pro- 
ceeds of  the  said  stocks,  funds,  and  securities  imtil  he 
should  become  a  bankrupt  or  insolvent,  should  such  an 
event  happen,  either  in  her  lifetime  or  after  the  death 
of  Amy  Garland,  the  trustees,  and  the  survivors  and 
survivor  of  them,  and  the  executors,   administrators, 
and  assigns  of  such  survivor,  should  stand  and  be  pos- 
sessed of  and  interested  in  the  83,888/i  6«.  8cf.  three  per 
cent,  reduced  bank  annuities,  and   the  interest,  divi- 
dends, and  annual  produce  thereof,  in  trust  for  all  and 
every  or  such  one  or  more  exclusively  of  the  other  or 
others  of  the  children  of  Christopher  Spurrier  by  Amy 
Garland,  or  in  trust  for  all  and  every  or  such  one  or 
more  exclusively  of  the  other  or  others  of  the  issue  born 
in  the  lifetime  of  Christopher  Spurrier  and  Amy  Garland^ 
Vol.  L  II 
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18S2«        or  the  survivor  of  them,  if  any  such  child  or  children,  or 

; in  trust  for  all  and  every  or  sudh  one  or  loore  exdn- 

and  another,    sively  of  the  other  or  others  of  such  child  or  diildren, 
Plaintifis.     -^jjj  f^j.  ^y^^  g^d  such  one  or  tnore  exclusively  of  Ac 

Garland  -^  ^  •' 

and  others,     other  or  others  of  the  issue  born  as  aforesaid  of  any  soCh 

Defendants,  ^y^jj^  ^^  children  as  Christopher  Spurrier  in  his  lifetime, 
or  Amy  Garland,  his  intended  wife,  after  his  decease,  in 
case  she  should  survive  him,  should  by  will  appoint;  ami 
in  default  of  and  subject  to  sudh  appointment,  if  there 
should  be  but  one  child  of  Christopher  Sptarrier  by  Amy 
Garland,  the  said  sum  of  83,333/.  6«. 8c/.  three  percent 
reduced  bank  annuities,  and  the  interest,  dividends,  and 
annual  produce  thereof,  to  be  for  the  portion  of  such 
only  child,  to  be  an  interest  vested  at  twenQ'-one  or 
marriage. 

The  settlement  also  contained  a  proviso,  that  it  should 
be  lawful  for  the  trustees,  and  the  survivors  or  survivor 
of  them,  or  the  executors,  administrators,  and  assigns  of 
such  survivor,  after  the  death  of  C/iristcpher  Spurrier^ 
or  from  and  after  his  becoming  a  bankrupt  or  insolvent, 
in  case  the  same  should  ever' happen,  and  after  tlie  death 
of  the  said  Amp  Garland,  to  pay  and  apply  the  whole,  or 
such  part  as  they  the  said  trustees,  or  the  survivors 
or  survivor  of  them,  or  the  executors,  administrators,  or 
assigns  of  such  survivor,  should  think  fit,  of  the  interest, 
dividends,  and  annual  produce  of  the  portion  or  respective 
portions  to  which  any  child  or  children  or  issue  of  the 
said  intended  marriage  should  or  might  for  the  time 
being  be  entitled  in  expectancy,  for  or  towards  his,  her, 
or  their  maintenance  and  education  respectively.  And  it 
was  thereby  agreed  and  declared,  that  if  Christopher 
Spurrier  should  happen  to  become  bankrupt  or  insolvent, 
and  should  survive  Amy  Garland,  then  and  in  such  case, 
from  and  after  such  bankruptcy  or  insolvency  of  Chris- 
topher Spurrier,  and  the  death  of  Amy  Garland,  the 
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trustees,  and  the  survivors  and  survivor  of  them,  and 
the  executors,  administrators,  and  assigns  of  such  sur- 
vivor, should,  during  the  then  remainder  of  the  life  of 
Christopher  Spurrier^   pay  the  whole  of  the  interest, 
dividends,  and  annual  produce  of  the  portion  or  por- 
tions to  which  any  child   or  children  of  the  intended 
marriage,  who  should  have  attained  the  age  of  twenty- 
one,  or  married  with  such  consent  as  aforesaid,  should 
or  might  for  the  time  being  be  entitled  (subject  only  to 
any  such  appointment  being  made  to  the  contrary  as 
aforesaid)  under  or  by  virtue  of  the  said  indenture,  of 
and  in  the  trust  monies,  stocks,  funds,  and  securities,  to 
such  child  or  children  respectively,  for  his,  her,  or  their 
respective  proper  use  and  benefit.   And  it  was  also  agreed 
and  declared  between  and  by  the  parties  thereto,  that 
if  there  should  be  no  child  or  children  or  issue  of  the 
«ud  intended  marriage,  or  none  who  under  or  by  virtue 
of  the  trusts  therein-before  contained  should  become  en- 
titled to  the  said  sum  of  33,333/.  6«.  8cf.  three  per  cent, 
reduced  bank  annuities,  then  and  in  such  case  the  trus- 
tees, and  the  survivors  and  survivor  of  them,  and  the 
executors,  administrators,  or  assigns  of  such  survivor, 
should  stand  and  be  possessed  of  and  interested  in  the 
said  sum  of  33,333/.  6«.  8c/.  three  per  cent,  reduced 
bank  annuities,  and  the  then  future  interest,  dividends, 
and  yearly  proceeds  thereof,  in  trust  for  the  survivor  of 
'them  the  said  Christopher  Spurrier  and  Amy  Garland^ 
and  his  or  her  executors  or  administrators.     Neverthe- 
less, in  case  Amy  Garland  should  die  in  the  lifetime  of 
the  said   Christopher  Spurrier^  and  at  the  time  of  the 
death  of  the  said  Amy  Gdrland,  or  after  that  event, 
there  should  be  such  failure  of  issue  of  the  intended 
marriage   as   therein-before   mentioned,   in  such   case, 
notwithstanding  any  thing  therein-before  provided   or 
declared,  it  was  thereby  expressly  provided,  declared, 

II  2 
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and  agreed,  that  if,  at  the  time  of  sudi  failure  of  issue  as 
therein  mentioned,  Christopher  Spurrier  shoald  be  or 
should  have  been  a  bankrupt  or  insolvent,  fifteen  equal 
sixty-sixth  parts  (the  whole  into  sixty-six  equal  parts  to 
be  divided)  of  and  in  the  said  sum  of  d3^33iL  6s.  8dL 
three  per  cent,  reduced  bank  annuities,  or  of  the  stodks, 
funds,  securities,  or  estates  in  or  upon  which  the  same 
should  then  be  invested  or  laid  out,   should   go  and 
belong  to  and  should  be  in  trust  for  the  next  of  kin  in 
blood  of  Amy  Garland  at  the  time  of  her  death,  in  the 
same  or  the  like  manner  as  if  she  had  died  intestate^ 
and  without  ever  having  been  married,  and  possessed 
thereof  as  personal  estate.     And  it  was  further  provided 
and  declared,  that  the  trustees,  and  the  survivors  and 
survivor  of  them,   and   the   executors,   administrators, 
and  assigns  of  such  swrvivor,  after  the  death  of  ChrU- 
topher  Spurrier^  or  after  his  bankruptcy  or  insolvency, 
in  case  the  same  should  ever  happen,  and  after  the  death 
of  Amy  Garland^  should,  in  the  mean  time  and  until 
the  said  sum  of  33,333/.  6«.  8cf.  three  per  cent,  reduced 
bank  annuities  should  vest  absolutely  in  some  persons  or 
person  under  the  trusts  therein-before  declared,  have 
power  to  invest  and  accumulate  the  ftmds.     And  it  was 
by  the  said  indenture  further  agreed  and  declared,  that 
the  provision  thereby  made  for  Amy  Garland  was  in- 
tended to  be  and  was  and  should  be  accepted  by  her  in 
lieu,  bar,  recompense,  and  full  satisfaction  of  all  dower, 
right,  title,  and  claim  of  dower  and  thirds,  and  fiee- 
bench  or  customary  or  widow's  part,  which  she  might 
have  claim,  challenge,  or  demand  in,  to,  or  out  of  all 
or  any  the  manors,  messuages  or  tenements,  lands  and 
hereditaments,  whereof  or  wherein  the  said  Christopher 
Spurrier  then  was  or  at  any  time  during  the  said  in- 
tended coverture  should  or  might  be  seised  of  any  estatt 
of  freehold   or  inheritance,  or  of  any  customary  or 
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other  estate  or  interest  to  which  dower  or  freebench 
was  incident. 

Soon  after  the  execution  of  this  indenture  the  mar- 
riage between  Christopher  Spurrier  and  Amy  Garland 
was  solemnized,  with  the  consent  of  George  Garland,  the 
&ther  of  Amy  Garland,  who  was  then  an  infant.  In 
pursuance  of  the  powers  in  tiie  indenture  for  that  pur- 
pose contained,  alterations  were  from  time  to  time  made 
in  the  investment  of  the  trust  funds,  and  thereby  the 
sum  of  33,333/.  6«.  8cf.  three  per  cent,  reduced  bank 
annuities,  which  was  originally  invested  in  the  name  of 
the  trustees  upon  the  trusts  of  the  indenture,  was  changed 
into  the  sum  of  26,326/.  0«.  Id.  three  and  a  half  per  cent, 
reduced  bank  annuities. 

Christopher  Spurrier  carried  on  the  business  of  a 
merchant  at  Poole,  in  partnership  with  the  defendants 
Peter  Joliffe  and  W.  Jvibber  Spurrier,  two  of  the  trustees ; 
and  on  the  7th  of  July  1830  a  commission  of  bankrupt 
was  issued  againt  Christopher  Spurrier,  Peter  Joliffe,  and 
WHliam  Jubber  Spurrier,  under  which  they  were  de- 
clared bankrupts ;  and  the  usual  assignment  of  the  bank- 
rupts' personal  estate  was  executed  to  the  defendants 
George  Garland,  John  Fryer,  and  Samuel  Spratt  Strong 
the  younger,  who  were  chosen  to  be  the  assignees  of  the 
said  bankrupts'  estates. 

Amy  Ann  Spurrier  was  the  only  child  of  the  marriage, 
and  there  never  was  any  other  child  of  the  marriage  who 
lived  to  attain  the  age  of  twenty-one  years,  or  be  mar- 
ried. The  assignees  having  upon  the  bankruptcy  of 
Christopher  Spurrier  claimed  to  be  entitled  to  the  divi« 
depds  to  accrue  due  on  the  whole  of  the  trust  fund  of 
26,326/.  0«.  Id.  three  and  a  half  per  cent,  reduced  bank 
annuities  during  ^the  remainder  of  the  life  of  Christopher 
Spurrier,  and  to  the  whole  of  the  capital  in  the  event  of 
such  ffdlure  of  issue  of  the  marriage  as  in  the  indenture 

ii3 


1832. 

Lester 
and  another^ 

PlainUfis. 

Garland 
and  others. 
Defendants. 


478  CASES  IN  BANKRUPTCY. 

1832.        mentioned,  as  before  set  forth,  the  plaintii&,  as  trustees, 

filed  a  bill  in  the  Court  of  Chancery  against  the  assignees^ 

and  another,    their  co-trustees  who  had  become  bankrupt,  and  the 
Plainuffs.      husband  and  wife  and  a  child  of  the  marriage,  stating 
and  others,     the  marriage  settlement,  and  the  facts  herein-before  set 
forth,  praying  indemnity,  and  the  direction  of  the  Court 
in  respect  of  the  claims  of  the  parties  under  the  inden- 
ture of  marriage  settlement. 

Sir  E.  Sugderiy  for  the  plaintiffs,  left  the  question  to 
the  Court. 


Defendants* 


Mr.  Knight^  for  the  defendants  C.  Spurrier  and  Atme 
his  wife,  and  their  infant  child. 

The  case  will  be  argued  on  the  part  of  the  assignees 
on  the  supposed  analogy  to  cases  of  proof  in  bankruptcy 
and  cases  of  charge,  which  cases  do  not  go  to  the  extent 
now  to  be  contended  for.  Such  a  charge  will  be  sus- 
tained to  the  extent  of  the  benefit  derived  from  the  wife's 
property,  although  such  a  charge  might  be  oonsidored 
fraudulent  as  far  as  the  bankrupts'  proper^  is  con- 
cerned. But  this  is  a  case  of  limitation  which  is  new 
in  specie.  The  property  might  have  been  limited,  imtil 
the  husband  should  alienate,  and  upon  that  event  given 
over.  Bankruptcy  is  merely  a  species  of  ali^iation. 
There  is  nothing  illegal  in  the  limitation  over  upon 
bankruptcy.  Tlie  case  of  debt  or  charge  may  be 
different.  There  is  nothing  in  the  case,  unless  it  is 
brought  within  the  rule  of  contemplation  of  bankruptcy. 
In  cases  of  proof  eo  instanii  when  bankruptcy  happens 
the  debt  arises;  so  in  cases  of  charge  eo  insianii  the 
estate  vests  in  the  assignees. 

At  all  events,  the  wife  and  child  are  entitled  to  the 
extent  of  5,000/.  Ex  parte  Meagfunn^  1  Sch.  §•  Lrf. 
179;    ex  parte  Cooke^  Biick^  179;    ex  parte   Yaungy 
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Buck  179,  3  Mad.  124.  In  all  those  cases  the  wife's  for-> 
tune  had  become  the  husband's  absolute  property^  yet  the 
wife  had  her  fortune  back.  The  value  of  the  wife's  for- 
tune must  be  given  out  of  that  which  is  taken  away,  the 
life  interest  of  the  husband*  We  ask,  therefore,  a  refer- 
ence to  the  Master,  to  ascertain  how  much  in  value  of  the 
husband's  life  interest  is  equivalent  to  the  wife's  fortune. 


1832. 

LSSTEII 

and  another^ 
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Mr.  G.  Turner  for  the  same  parties :  — 

A  charge  to  arise  upon  bankruptcy  does  not  touch 
the  case  of  a  limitation  in  a  marri^e  settlement.  In 
Higginbotham  v.  Holme  it  was  the  case  of  an  annuity 
charged  upon  an  interest  passing  to  the  assignees,  and 
the  question  was,  whether  a  charge  could  be  so  created.. 
In  the  present  case  the  interest  of  the  assignees  never 
prises.  It  is  more  analogous  to  the  case  of  DamnneU 
v.  Bedford  (a),  where  the  limitation  over  was  by  a 
sti*anger.  A  limitation  may  be  made  to  the  separate 
u^  of  the  wife ;  why  not  upon  the  contingency  of  bank- 
ruptcy ?     The  wife  in  this  case  is  a  purchaser. 

In  Higginbotham  v.  Holme  it  appears,  on  appeal,  that 
the  question  as  to  the  right  of  the  wife  was  f-eserved. 
This  does  not  appear  in  the  report  of  the  case,  (b)     In 


(a)  3  Vet.\49,  In  thiscase^.by 
will  gave  an  annuity  to  J9.,  direct- 
ing that  j?.'s  receipt  only  should 
beadbchargeforit;  that^.  should 
not  alienate  it ;  and  if  he  did,  that 
it  should  cease  and  determine. 
B,  became  bankrupt,  and  the 
commissioners  assigned  the  an- 
nuity,  with  the  other  effects,  to 
the  assignees.  It  was  held  that 
the  annuity  ceased. 

{h)  The  registrar's  book  was 
examined  by  the  direction  of  the 

1 1 


Vice-Chancellor,  and  the  follow- 
ing note  extracted : 

"  Higginbotham  v.  IIolme,'MsLy6, 
1 8 1 2. — Decree  affirmed,  *  without 
prejudice  to  the  plainfifl^  Sarah 
Higginbotham^  claiming  the  an- 
nuity on  the  death  of  her  hus- 
band, or  claiming  any  lien  on 
her  father*s  property  he  has  co- 
venanted to  give  her  husband 
upon  the  death  of  the  father.'  ** 
Reg.  Lib.  A.  1811.   1209. 
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that  case  a  covenant  was  entered  into  on  the  part  of  the 
wife's  father,  for  the  benefit  of  the  husband. 

In  ex  parte  Young  the  Master  of  the  RoUs  notica 
the  point,  that  it  is  not  the  species  but  the  amount  of 
the  wife's  fortune  which  is  to  be  considered  in  these 
questions.  If  any  money  is  paid  by  the  wife,  she  is  a' 
purchaser  of  the  whole. 


Mr.  Pepysy  Mr.  EUU^  and    Mr.  Jacob  for  the 

signees:  — 

The  doctrines  upon  this  question  may  be  classed 
under  three  heads :  1st,  Where  a  trader  gives  a  seca« 
rity,  to  be  enforced  in  the  event  of  a  bankruptcy,  the 
security  is  invalid.  2d,  Where  the  wife,  or  a  third 
person  from  whom  the  property  moves,  so  settles  it  that 
in  case  of  bankruptcy  it  shall  revert  to  the  wife,  this  a 
good  settlement  for  the  wife,  or  her  friends  may  make 
any  bargain  as  to  her  property  to  qualify  the  rights  of 
die  husband.  3d,  Where  a  trader  endeavours  to  settle 
his  own  property,  to  enjoy  it  so  long  as  he  continues 
solvent,  but  in  the  event  of  bankruptcy  to  go  to  persons 
who,  while  he  continued  solvent,  had  no  right  or  interest, 
such  a  setdement  is  fraudulent,  being  against  the  spirit 
and  policy  of  the  bankrupt  laws. 

This  case  comes  under  the  latter  rule. 

The  first  auUiority  upon  the  subject  is  Lockyer  v. 
Savage,  (a)  The  distinction  here  attempted  to  be  made 
on  behalf  of  the  wife  is  not  sustainable.  The  same  prin- 
ciple will  apply  where  the  property  of  the  creditors  is  to 
be  affected  by  limitation  as  much  as  by  proof.  In  ex 
parte  Meagham  {b)  Lord  Bedesdale  says,  justly,  that  a 
bond  having  a  similar  operation  is  in  fact  a  provision 
by  the  husband  for  himself.    Tlie  decision  in  ex  parte 


(fl)  2  Sira,  947. 


(h)  \  S.S^L.  179. 
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Murphy  {a)  is  to  the  sameeiFecL  In  ex  parte  Young  (b)  it 
is  said,  in  the  judgment,  that  the  rule  is  established  to 
prevent  the  obvious  opportunity  of  fraud.  In.  Higginson 
V.  Kelly  (c)  the  rule  is  laid  down,  <<  that  a  trader  cannot 
upon  his  marriage  so  settle  his  property  that  in  the 
event  of  his  bankruptcy  his  wife  shall  have  a  provision 
out  of  it."  The  same  principle  was  applied  In  ex  parte 
Oxiey  (d)  and  in  Brandon  v.  Bobinson.  (e)  The  distinc- 
tion is  between  the  settlement  of  the  bankrupt's  property 
and  that  of  other  persons.  Lord  EUkm  in  the  last  cited 
case  says,  property  may  be  given  to  a  man  until  he  shall 
become  a  bankrupt  (f) 

The  doctrine  of  fraudulent  preference  was  created  by 
die  courts  of  equity;  it  occurs  not  in  the  acts  relating 
to  bankruptcy  until  the  passing  of  the  Bankrupt  Court 
Act  {g) ;  that  is  the  first  statutory  allusion  to  the  case ; 
but  the  doctrine  was  long  before  established.  Even  a 
trust  for  the  benefit  of  all  creditors  is  an  act  of  bank* 
ruptcy.  There  is  no  agreement  in  any  part  of  this  set- 
tlement to  settle  any  part  of  the  wife's  fortune.  The 
5,000/.  is  to  be  paid  by  the  wife's  relations  to  the  hus- 
band. If  there  had  been  any  such  agreement,  the  wife 
could  only  have  been  entitled  to  a  dividend  upon  the 
5,000/. 

The  limitation  is  fraudulent ;  it  matters  not  how  it  is 
efiected.  A  man  cannot  limit  over  his  own  property 
upon  his  own  alienation  or  bankruptcy ;  he  cannot  put 
it  in  trust  against  his  creditors.  Phipps  v.  Lord  Ennis^ 
mare.  (A)  HiggitibotAam  v.  Holme  (t)  was  a  case  of  pro- 
perty ceasing  by  limitation ;  so  is  ea?  parte  Oxley.  (h) 


1832, 

Lestsr 

and  another, 

Plaintiff. 

Garland 

and  others. 

Defendants. 


(a)  1&4-X.  44. 
{b)  Ante,  p.  479. 
(c)  1  Ba.  4"  Be.  255. 
(rf)  Id.  257. 
(tf)  18  Ves,  489. 


(/)  SeeCotta  Y.BqgerSflBmgm 

(g)  1&2  W.  4.  c.  54.  s.  82. 

(h)  4  Bust.  139. 

(t)  19  Fei.  88. 

(k)  I  Ba.Sf  Be.  251. 


1838. 


Plaintiffi. 

Gamlamd 
andotben^ 
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What  is  extracted  from  the  register's  bods  in  SSffgrn- 
boiham  v.  Ht^me  is  consistent  with  all  that  has  been 
andaDo^er,  decided.  The  property  was  not  then  paid ;  when  paid* 
the  question  would  have  arisen,  whet^r  llie  husband 
could  claim  the  benefit  of  the  covenant^  without  giving 
the  wife  what  she  was  entided  to. 

In  ex  parte  Cooke  it  is  treated  as  the  fortune  of  the 
wife  lent  to  the  husbaiul.  (a) 

Mr.  Kmiffki  in  reply :  -r- 

There  is  no  l^al  decision  that  such  a  limitation  as 
this  would  be  bad.  There  should  be  a  case  for  the 
opinion  of  a  court  of  law,  stating  it  as  a  case  of  legal 
limitation  of  freehold  estate.  In  Phipps  v.  Lord  Ewm- 
more  (h)  the  trust  was  to  maintain  the  grantor.  Ex  park 
Cooke  contradicts  the  doctrine,  that  the  proper^  must  be 
the  vrife's  in  specie. 

The  5,(M)0Z.  is  at  all  events  a  payment  on  a  consider- 
ation which  has  failed. 


The  Vice-Chancellor  :  — 

In  this  case  it  appears,  that  in  a  deed  of  setdemeot 
made  upon  the  marriage  of  Christopher  Spurrier  with 
Amy  Garland  it  is  recited,  tliat  Amy  Spurrier  the  in- 
tended wife  was  entitled,  as  legatee  under  the  will  of 
Sir  John  Lester ^  to  a  sum  of  1,(KM)/.  when  she  should 
attain  the  age  of  twenty-one  years,  at  which  age^  in  the 
event  of  the  marriage,  the  1,000^1  was  to  vest  in  Chris- 
topher  Spurrier ;  it  is  then  further  recited,  that  Geor^ 
GarUmcly  the  wife's  father,  agreed  to  advance,  for  the 
benefit  of  Amy  his  daughter,  the  sum  of  4,000i!.,  to  be 
paid  to  Christopher  Spurrier^  who  on  his  part,  in  consi- 
deration of  the  marriage,  and  in  order  to  make  a  provi- 


(a)  Sec  €X  parte  Taafe,  1  ^.<Sf  J.  110. 


(fiy  4  Bmi*  159. 
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sion  for  his  intended  wife  and  the  issue  of  the  mcuriage, 
bad  agreed  to  advance  33,333/.  Ss,  Sd,  three  per  cent, 
reduced  bank  annuities,  to  be  invested  and  settled  upon 
the  trusts  therein-after  mentioned^  The  trusts  declared 
were,  that  the  trustees  should  be  possessed  of  the  stock, 
in  trust  to  pay  the  dividends  to  the  husband  during  his^ 
life,  or  untily  by  or  in  conse<{uence  of  any  unforeseen 
Bdisfortunes  in  trade  or  otherwise,  it  might  happen  that 
he  should  become  a  bankrupt  or  insolvent,  and,  after  the 
death  or  bankruptcy  or  insolvency  of  the  husband^  should 
pay  the  dividends  to  or  for  the  benefit  of  the  wife  during 
her  natural  life,  and  in  particular  should,  in  the  event 
of  the  bankruptcy  or  insolvency  of  the  husband,  during 
the  remainder  of  the  joint  lives  of  the  husband  and  wife 
pay  the  dividends  for  the  sole  and  separate  use  of  the 
wife  and  children.  There  are  then,  upon  the  death  of 
the  husband  and  wife,  trusts  for  the  children  upon  which 
nothing  turns.  There  is,  however,  a  proviso  material 
to  be  stated,  enabling  the  trustees,  after  the  death  or 
bankruptcy  or  insolvency  of  the  husband,  (the  wife  being 
then  dead,)  to  apply  the  dividends  upon  the  respective 
portions  to  which  the  children  might  become  entitled, 
for  the  maintenance  of  the  children,  and  eventually  to 
pay  the  capital  to  the  children  according  to  the  provi- 
sions of  the  settlement.  It  was  then  provided,  in  case 
the  husband  should  survive  the  wife,  and  there  should 
be  a  failure  of  issue,  that,  upon  the  bankruptcy  or  in- 
solvency of  the  husband,  fifteen  equal  sixty-sixth  parts 
of  the  stock  should  go  to  the  next  of  kin  in  blood  of  the 
wife. 

The  bill  was  filed  to  obtain  a  declaration  by  the 
Court  as  to  rights  of  the  parties  under  thb  settlement, 
upon  the  events  which  have  taken  place.  There  are  in 
the  books  a  great  number  of  cases  upon  the  subject, 
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1882.        beginning  with  that  of  Lockyer  v.  Saoagt  (a),  a  hundred 
— -         years  ago.  The  doctrine  established  by  that  case  was^  that 
and  another    property  proceeding  from  and  settled  upon  the  husband 
Ptaindfis.      during  his  life  could  not,  upon  a  marriage  settlement,  be 
and  otbert,     limited  to  go  to  the  wife  and  children  upon  the  bank- 
Defendants,    niptcy  of  the  husband,  but  that  the  wife's  propmy 
might  be  so  settled.     It  would  be  idle  to  travel  through 
the  multitude  of  cases  confirming  this  doctrine  whidi 
are  to  be  found  collected  in  any  of  the  modem  decisions. 
In  this  case,  if  it  had  appeared  expressly  by  the  deed 
that  the  agreement  was,  that  the  wife's  properQr  should 
be  invested  in  the  purchase  of  stock,  and  that  the  hus- 
band should  give  so  much  firom  his  own  property  as 
would  purchase  additional  stock  enough  to  make  up  the 
trust  fund,  it  would  have  been  clear  beyond  question, 
that,  as  to  the  wife's  proportion  of  the  mon^  advanced, 
and  that  part  of  tlie  trust  fund  in  which  it  was  invested, 
the  settlement  would  be  legal  and  valid ;  and  as  to  the 
husband's  proportion  of  the  money  and  the  fund,  the  pro- 
vision which  limits  the  fund  to  the  wife  and  children  in 
case  of  the  bankruptcy  of  the  husband  would  be  invalid. 
Now  it  appears  to  me,  that  although  the  partners  have 
not^  in  express  terms  declared   this   to  have   been  the 
object  and  purpose  of  the  -settlement,  yet  they  have  by 
implication  or  incidentally  made  by  the  deed  an  agree- 
ment to  this  effect.    An  estimate  seems  to  be  made  of  the 
value  of  the  fortune  to  be  advanced  for  the  wife,  with  re« 
ference  to  the  current  price  of  the  stocks  at  the  date  of  the 
deed ;  upon  which  calculation,  taking  the  three  per  cents, 
at  the  price  of  the  day,  her  fortune  would  have  amounted 
to  /.     It  must  have  been  with  this  view  that  the 

particular  provision  was  made,  in  case  of  the  failure  of 

(a)  ila/tf,  p.  480. 
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such  issue  pf  the  marriage,  and  upon  the  bankruptcy  of 
the  husband,  that  fifteen  sixty-sixth  parts  of  the  trust 
fund  should  go  to  the  next  of  kin  of  the  wife.  Although 
in  this  case  the  parties  have  not  precisely  expressed  this 
to  be  their  intention  and  agreement,  a  Court  of  Equity 
has  power  to  look  at  the  substance  of  the  agreement. 
That  this  was  the  substance  of  the  agreement  is  com- 
pletely made  out  by  the  mode  of  the  proceeding  in 
framing  the  provisions  of  the  settlement. 

In  Higginson  v.  KeUy^  Lord  Manners  thought  himself 
at  liberty  to  amend  a  settlement  according  to  the  inten- 
tion of  the  parties,  although  it  was  by  deed  executed. 

I  do  not  propose  to  amend  this  settlement,  but  so  to 
construe  it  as  not  to  make  a  distinction  unwarranted  by 
the  substance  of  the  case ;  but  to  treat  it  as  if  5,000^1, 
the  fortune  of  the  wife,  had  been  invested  in  the  purchase 
of  such  portion  of  the  trust  fund  of  stock  as  might  have 
been  purchased  with  that  sum  at  the  date  of  the  deed  of 
settlement.  If  the  price  of  three  per  cents,  reduced  bank 
annuities  had  been  then  75/.,  the  stock  purchased  would 
have  amounted  to  /.I  shall  therefore  declare, 

that  the  limitation  upon  the  event  of  bankruptcy  as  to 
fifteen  six^-sixth  parts  of  the  fund  is  valid,  and  as  to 
the  residue  void.  The  accumulations  will  come  under 
ibe  wne  principle. 
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Declaration  and  order  accordingly. 
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day,  and  the 
petition  eooiei 
on  before  the 
time  for  sur- 
reodmngh. 
eipired. 


£r  parU  DRAKE.  —  In  the  matter  of  DRAKE. 

1  HIS  was  a  petition  by  the  person  against  whom  the 
fiat  was  issued  to  supersede  for  want  of  a  trading.  The 
only  trading  attempted  to  be  established  was  that  of 
brick-making  by  the  petitioner  of  and  from  his  own 
soil. 

The  petition  was  presented  before  the  forty-second 
day  on  which  he  was  to  surrender,  and  the  time  for 
his  surrender  was  enlarged  by  the  Court  until  the 
5th  of  July,  before  which  day  this  petition  came  on  to 
be  heard,  viz.  on  the  26th  of  June. 

Mr.  Monioffu  for  the  petitioner. 

Mr.  Whitmarsh  and  Mr.  BeiheO,  for  the  respondent, 
objected  that  the  petitioner  conld  not  be  heard,  as  the 
petitioner  had  not  surrendered ;  and  they  cited  ex  parte 
Pecker  J  2  Gl  §-  J.  337,  by  which  it  is  decided,  that  the 
commission  cannot  be  superseded  upon  the  petition  of 
.the  bankrupt  before  his  surrender,  though  all  the  cre- 
ditors consent. 

Sir  a.  Pell  :  —  Can  you,  Mr.  M&iUa^y  afiter  this 
decision,  contend  that  vou  are  entitled  to  be  lieard, 
when  it  is  the  general  rule  of  the  Court,  that  a  bankrupt 
cannot  petition  to  supersede  before  he  has  surrendered? 

Mr.  ManiagtL :  —  I  do  so  contend,  because  I  am  not 
aware  of  the  existence  of  any  such  rule,  and  because 
ex  parte  Peaher  has  not  any  application  to  the  present 
case ;  and,  even  if  it  had,  it  has  been  over-ruled.  The 
rule  is,  that  where  a  bankrupt,  after  the  expiration  of 
the  time  for  surrender,  presents  a  petition  to  supersede, 
he  cannot,  unless  under  special  circumstances,  be  heard ; 


/ 


^ 
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but  he  may  present  a  petition  to  supersede  before  the        1882. 
expiration  of  the  time  to  surrender,  and,  indeed,  on  the 
very  day  on  which  the  bankruptcy  is  found,  and  without       Daake. 
any  previous  surrender,     ^he  principle  of  this  is  very  *"  ^®  matter 
clear.     A  merchant  who  has  been  improperly  declared        Dbake. 
a  bankrupt  is  entitled  to  immediate  redress,  and  cannot 
be  compelled  to  submit  to  a  commission  against  which 
he  protests,  unless  he  does  some  act  or  neglects  to  do 
some  act  to  prevent  the  Court  interposing  on  his  behalf. 
It  is  every  day*s  practice  for  a  bankrupt  to  apply  imme- 
diately the  commission  issues;   and  he  referred  to  ex 
pcerte  NichoUs^  2  GL  §•.  J.  101,  which  was  a  petition,  to 
supersede  for  want  of  a  petitioning  creditor's  debt,  pre- 
sented before  the  time  for  surrender.   One  meeting  only 
had  been  held  under  the  commission,  where  the  Vice- 
Chancellor  said,  ^^  the  bankrupt  is  not  bound  to  surrender 
till  the  last  public  meeting,  the  objection  therefore  must 
not  prevent  the  commission  being  superseded,  at  the  costs 
of  the  petitioning  creditor." 

With  respect  to  such  petitions,  after  the  expiration 
of  the  time  for  surrender,  the  rule  is  not  as  has  been 
^itated  on  the  other  side.     In  ex  parte  Wood,  1  Aik. 
222y  the  Lord  Chancellor  superseded  the  commission ; 
and  it  is  stated  in  the  case  that  he  had  done  so  in  more 
'  instances  than  one,  to  prevent  a  prosecution  for  felony, 
'  where  the  bankrupt  had  inadvertently  omitted  to  sur- 
render.    In  ex  parte  Lavender,  1  Base,  55,  Lord  Ekkm 
superseded  a  commission  to  prevent  proceedings  in  a 
prosecution  for  felony.     In  ex  parte  CarUng,  2  GLS^J. 
35,  upon  a  petition  to  supersede  with  the  consent  of  all 
the  creditors,  presented   after  the  time  for  Surrender, 
and  without  any  surrender.  Lord  Sldon  said,  "  As  a 
'commission  is  merely  a  civil  process,  I  see  no  reason 
'for  refusing  the  present  application;"  and  he  ordered 
-the  commission  to  be  superseded.     In  ex  parte  Peaker, 
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1882.        which  was  a  petition  after  the  time  for  surrender,  Lonl 
Ijyndhuri^  recognizing  the  doctrine  that  under  special 

Drau.       circumstances,  as  in  ea?  parte  CcarUngj  the  commission 
In  the  matter  ^^y  j^  superseded,  says,  "  I  do  not  think  that  the  cir- 

Deau.  ciimstances  of  the  present  case  warrant  me  in  making  an 
exception  to  the  rule,  that  a  bankrupt  must  surrender 
before  he  can  petition  to  supersede ;"  and  be  thus  con- 
cludes his  judgment,  ^^  This  rule  has  been  long  acted 
upon ;  and  though  there  may  in  many  cases  appear  to 
be  no  imperative  reason  for  enforcing  it,  yet  the  depar- 
ture from  a  settled  rule  is  too  frequendy  attended  with 
evil  to  allow  me  hastily  to  deviate  from  the  practice  d 
my  predecessors.  The  question  may,  for  the  regulatioQ 
of  such  proceedings  in  future,  be  deserving  of  consider- 
ation ;  but  I  cannot  supersede  the  present  commissioD 
until  the  bankrupt  has  surrendered/'  Upon  reflectioD, 
Lord  Lyndhurst  did  alter  the  opinion  which  he  had 
formed,  and  concurred  with  Loi*d  EMon. 

Mr.  Montagu  cited  ex  parte  Glynn,  1  MonL  124, 
which  is  as  follows :  <^  Mr.  Wakefield  applied  io  super- 
sede, on  consent  of  creditors,  which,  as  the  bankrupt  had 
not  surrendered,  was  refused  in  the  office.  He  said 
there  had  been  some  doubt  with  respect  to  the  practice 
on  this  subject,  and  the  Lord  Chancellor  had  once 
thought,  that  in  such  case  a  supersedeas  oug^t  not  to 
issue  before  surrender,  ex  parte  Peaketj  2  GL  tfj.  337; 
but  after  deliberation  the  order  was  made."  'b/fr.  Mm' 
tagu  also  referred  to  ex  parte  Norcuttf  1  MonL  18L 

Sir  G.  Rose  :  —  Was  there  not  a  case,  in  the  matter 
of  Coles  and  Gafynn,  in  which  this  question  arose  ?  1  have 
always  understood  the  rule  to  be,  thi^t,  after  the  expiratioD 
of  the  time  to  surrender  the  bankrupt  cannot  petition 
until  he  has  surrendered,  because  he  is  in  contempt;  but 
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to  Uiis,  as  to  every  general  rule,  there  may  be  exceptions.        1832. 
With  respect  to  such  petitions  before  the  expiration  of 
the  time  to  surrender  it  has  been  held  that  there  is  not       Dbakk. 
any  such  rule :  That  there  is  no  contempt,  ex  parte  Nicholb,  ^"  the^  matter 
2G.SfJ.  101.    But  it  is  questionable  if  that  case  be  law.       Daau. 

Mr.  MontOffU:  —  The   case   of  Coles    and   Galpin 
is  in  1  Mont.  201  \   it  was  not  a  petition   to  super- 
sede upon  the  consent  of  creditors.     The  Vice-Chan- 
cellor  said  he  could  not  supersede  previous  to  sur- 
render, which  is  merely  in  confirmation  of  the   rule, 
that  in  general,  after  the  expiration  of  the  time  for 
surrender,  the  bankrupt  must  surrender  before  he  can 
petition.     From  these  cases  it  appears,  that  there  is  not 
any  such  general  rule  as  is  stated  on  the  other  side ;  and 
even  to  the  extent  to  which  the  rule  is  established  con- 
siderable doubt  may  be  entertained  as  to  the  principle 
on  which  it  is  founded.     These  reasons  are  stated  in  ex 
parte  Janes^  8  Ves.  328,  in  which  Lord  Eldon  says, 
<'  He  has  committed  a  felony  which  cannot  be  got  rid 
of  in  this  manner.''     This,  reason,  supposing  it  to  be 
satisfactory,  does  not  apply  to  a  petition  presented  to 
supersede  before  the  time  for  surrender.     But,  when 
it  is  remembered  that  the  non-surrender  may  have 
been  occasioned   by  illness,  by  inadvertence,  and  by 
various  other  causes  upon  which  the  Lord  Chancel- 
lor is  entrusted  with  jurisdiction  to  decide,  how  can  it 
be  said  that  the  non-surrender  is  a  felony?    In  ex  parte 
Jones,  11  Ves,  409,  Lord  Eldon  says,  « If  the  bankrupt 
is  not  to  surrender  until  he  has  sifted  to  the  bottom  the 
trading,  the  act  of  bankruptcy,  and   the  petitioning 
creditor's  debt,  when  these  particulars  afterwards  come 
to  be  proved  before  the  commissioners  many  persons 
against  whom  commissions  of  bankruptcy  issue  will  dis- 
prove every  thing."     But  why,  it  may  be  asked,  ought 
Vol.  I.  K  K 
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1832.  not  a  person  against  whom  a  commission  has  issued, 

and  who   by  ex  parte  evidence  in  a  private  room  is 

DRAKEr  declared  a  bankrupt,  be  entitled,  after   he  has  sifted 

In  the  matter  every  thing  to  the  bottom,  to  be  permitted  to  show  that 

Drake.  the  declaration  was  illegal  and  unjust  ? 

Mr.  IVhitmarsh  and  Mr.  Bethell  said  the  case  of  ex 
parte  Glytm^  1  Mont,  124,  is  only  a  short  note^  and  does 
not  seem  to  have  been  argued ;  and  ex  parte  NorcoUj 
1  MofU.  281,  did  not  apply,  as  the  bankrupt  had  sur- 
rendered at  a  previous  meeting. 

Mr.  Montagu :  —  Ex  parte  Glynn  was  mentioned  in 
open  court,  and  with  the  public  statement  of  the  altera- 
tion by  Lord  Lyndhurst  of  his  opinion ;  and  the  non- 
surrender  in  ex  parte  Norcottj  although  there  had  been 
a  previous  surrender,  did  not  exempt  the  bankrupt  from 
the  felony  for  neglecting  to  surrender  on  the  forty- 
second  day. 

Erskine,  C.  J. :  —  The  only  case  exciting  any  doubt 
in  my  mind  was  ex  parte  Nicholk,  2  G.  §•  J.  101 .  There 
the  petition  was  presented  within  the  forty-two  days,  as 
it  was  in  the  case  now  before  the  Court.  But  in  ex  parte 
Nic/ioUs  justice  required  that  the  general  rule  should  be 
relaxed,  on  the  ground  that  it  was  absurd  and  impossible 
to  surrender  to  a  conmiission  clearly  illegal  on  the  face  of 
the  proceedings  themselves,  (a)  But  that  case  does  not 
establish  a  general  principle,  that  the  bankrupt  may  peti- 
tion to  supersede  before  the  forty-two  days  have  expired, 
without  surrender ;  such  a  rule  would  open  the  door  to 
all  the  mischiefs  pointed  out  in  ex  parte  Jones. 

(a)  The  following  is  the  case  a  bill  of  cosU,  reduced  by  tai- 
of  ex  parte  NichoUs  :  —  A  com-  ation  to  96/.  1 1*.  lorf.  The  per- 
mission issued  against  the  peti-  tion  was  by  the  bankrupt  for  a 
tioner ;  the  petitioning  creditor's  supersedeas. 

debt  consisted  of  the  balance  of        Mr.  Pigott^  against  the  pcti- 

14 
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The  general  rule  is,  that  the  bankrupt  must  surrender         1832. 

before  he  can  petition  to  supersede :  there  is  nothing  in  ^^ 

this  case  to  induce  the  Court  to  relax  that  rule.  Daake. 

In  the  matter 

Pell,  Justice :  —  The  safe  and   prudent  course  is       ^  of 

.  Drake. 

what  Lord  Lyndhurst  calls  the  general  rule,  as  laid  down 

in  ex  parte  Peakery  where  he  says,  ^^  I  do  not  think  that 
the  circumstances  of  the  present  case  warrant  me  in 
making  an  exception  to  the  rule,  that  a  bankrupt  must 
surrender  before  he  can  petition  to  supersede,  even  with 
consent  of  creditors.  This  is  an  adverse  application : 
the  creditors  do  not  consent.  With  regard  to  the  case 
of  ex  parte  NichoBs  it  is  enough  to  observe,  that  ex  parte 
Peaker  is  the  later  case.  Ex  parte  Glynn  was  not  sub- 
jected to  discussion,  but  even  if  it  had  it  would  not  meet 
the  present  case,  as  there  the  creditors  consented.  JEx 
parte  NorcM  was  decided  under  very  peculiar  circum- 
stances. The  certificate  of  the  commissioners  shows, 
that  the  bankrupt  had  surrendered  in  one  stage  of  the 
proceedings,  though  he  had  not  done  so  on  the  forty- 
second  day.  None  of  these  cases  break  in  upon  the 
general  principle,  that  the  bankrupt  cannot  petition  to 
supersede  till  after  surrender. 

Petition  to  stand  over. 

tion,  produced  evidence  the  bank-  a  surrender  to  a  commission^  pal- 

rupt  had  not  surrendered,  and  pably  illegal,  necessary, 
objected  his  petition  could  not        The  Vice-Chancellob:— The 

be  heard,   and  cited   ex   parte  bankrupt  is  not  bound  to  sur- 

WUkinton,  1  G.S^J.  387.  render  till  the  last  meeting;  the 

Against  thb  objection  it  was  objection  therefore  must  not  pre- 

urged,  that  one  meeting  only  had  vent  the  commission  being  sus- 

been  held  under  the  commission;  pended  at  the  costs  of  the  peti- 

that  after  the  reduction  of  the  tioning  creditor, 
petitioning  creditor's  debt    the        Q.  the  difference  between  the 

proceedings  had  been  suspended,  present  case,  where  there  was  no 

and  he  had  therefore  no  oppor-  act  of  bankruptcy,  and  ex  parte 

tunity  of  siurendering,  even  were  NichoUs. 

kk2 
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V.  C.  In  the  matter  of  DELVES. 
June  25, 

1831.  1  HE  commissioners  had  made  an  order,   under  the 

^iSlCTdoei^  general  order  of  1797,  for  sale  of  property  on  which  an 

mutboriie  the  annuity  was  secured  by  way  of  rent  charge.    This  was  a 

oomminioners  .  .  ,  . 

to  order  a  nie     petition  to  reverse  that  order. 

of  an  estate  on 
which  an  an- 
nuity is  charged,       Mr.  Knight  for  the  petitioner :  — 

the  value  of  the       The  words  of  the  order  are :   <<  And  I  do  further 

annuity.  order,  that  upon  application  to  the  major  part  of  the 

/v/  09^^^  S'4/  ^-   commissioners  named  in  any  commission  of  bankrupt, 

by  any  person  or  persons  daimmg  to  be  a  mor^agee  or 
mortgagees  of  any  part  of  the  bankrupt's  estate  and 
effects,  the  said  commissioners  shall  proceed  to  inquire 
whether  such  person  or  persons  is  or  are  a  mortgagee 
or  mortgagees  of  any  part  of  the  bankrupt's  estate  or 
effects,  and  for  what  consideration  and  under  what  cir- 
cumstances," &c.  This  order  has  always  been  constmed 
strictly;  it  has  been  held  not  to  extend  to  equitable 
mortgages,  nor  to  the  case  of  an  estate  assigned  to 
secure  the  payment  of  mortgage  money ;  and  hitherto, 
in  all  cases  of  annuities,  the  creditor  has,  as  in  the  case 
of  an  equitable  mortgage,  applied  by  petition  to  the 
Court,  (a) 

Mr.  Pepys  and  Mr.  Jacobs  contrd :  — - 
By  section  54  of  the  6  Geo.  4.  c.  16.  it  is  enacted, 
"  that  any  annuity  creditor  of  any  bankrupt,  by  what- 
ever assurance  the  same  be  secured,  and  whether  there 
were  or  not  any  arrears  of  such  annuity  due  at  the 
bankruptcy,  shall  be  entided  to  prove  for  the  value  of 
such  annuity,  which  value  the  commissioners  shall  ascer- 

(a)  Ex  parte  Slack,  1  QLS^J.  J46;  ex  parte  Key^  1  Mad.  4SS. 
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tain,  regard  being  had  to  the  original  price  given  for        1831* 
the  said  annuity,  deducting  therefrom  such  diminution        """" 
in  the  value  thereof  as  shall  have  been  caused  by  the  of 

lapse  of  time  since  the  grant  thereof  to  the  date  of  the       Delves. 
commission." 

The  question  is,  whether  this  section,  which  gives  the 
annuitant  a  right  to  have  his  annuity  valued,  also  gives 
him  a  right  to  have  the  estate  sold  upon  which  the  an- 
nuity is  charged  ?  By  the  terms  of  the  clause,  the  duties 
as  to  proof  on  annuities  are  vested  in  the  commissioners, 
and  the  constant  practice  has  been  for  commissioners 
to  order  the  sale  of  property  by  which  the  annuity  is 
secured:  a  practice  which  avoids  the  unnecessary  ex- 
pence  of  an  order  upon  a  petition,  of  which  complaints 
have  so  frequently  and  properly  been  made  in  the  case 
of  equitable  mortgages.  The  cases  to  which  reference  has 
been  made  prove  only,  that,  until  the  law  is  settled,  a 
petition  must  be  presented.  It  has  now,  by  these  very 
cases,  been  settled;  and  none  of  them  decide  that  a 
petition  is  necessary,  but  merely  that  a  security  for  the 
payment  of  an  annuity,  like  any  other  security,  must 
be  sold,  and  the  creditor's  proof  confined  to  the 
residue. 

There  can  be  no  doubt  that,  generally  speaking,  in 
cases  where  the  security  is  merely  equitable,  the  com- 
missioners have  no  power  to  act  without  the  order  of 
this  Court ;  but  they  have  where  the  security  is  legal, 
as  in  this  case. 

The  expression  in  the  act,  "  every  such  creditor," 
shows  that  it  was  intended  to  extend  to  cases  like  the 
present,  as  well  as  to  mortgages ;  and  the  next  clause, 
which  enacts  that  it  shall  not  be  lawful  to  sue  collateral 
sureties  till  the  annuitant  has  proved,  proves  that  the 
legislature  intended  to  convert  the  annuity  into  a  gross 
sum,  not  only  between  the  annuitant  and  the  bankrupt, 
but  also  beti^ireen  the  annuitant  and  the  collateral  security. 

*KK  3 
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18S1.        In  short,  a  charge  is  given  upon  the  estate  for  die  grom 

'        sum,  which  is  qu{isi  a  mortgage. 
In  the^matter       j„  ^  ^^  p^^  ^^^   ^„j  ^  ^,^  Cbfotf  (ft)   the 

Delv£8.       commissioners  ordered  a  sale,  and  no  doubt  was  enter-- 
tained  by  the  Court  of  the  propriety  of  the  order. 

Mr.  Knight,  in  reply,  was  stopped  by  the  Court. 

The  Vice-chancellor  :  —  I  think  the  commissioners 
have  not  any  authority  to  make  such  an  order,  but  that 
it  must  be  an  order  on  petition. 

The  prayer  of  this  petition  must  therefore  be  granted. 


L.  C.  £a:/iarfe  VENABLES. 

August  24,    m 

1831.         ^  HE  petition  stated,  that  the  bankrupt,  Alfred  MUkr, 

Quaere,  whether  executed  a  voluntary  bond  to  his  mother  for  1,000/L, 
▼oluntaj  bond  ^^^  ^®  Commissioners  had  admitted  the  proof,  by  virtue 
is  entitled  to       ^f  which  the  Creditor  elected  the  assicrnees.     It  praved. 

▼ote  in  the  °  r     J     ^ 

choice  of  as-  that  the  debt  might  be  expunged,  or  postponed,  and 
***^**'  that  there  might  be  a  new  choice. 

Mr.  Pepys  and  Mr.  Montagu,  for  the  petitioner,  dted 
the  Assignees  of  Gardner  v.  Shannon  (c)  and  ex  park 
HaU.  (d) 

Mr.  Base  and  Mr.  Jacob,  for  the  assignee,  sought  to 
be  removed,  contended  that,  even  if  the  bond  were  volun- 
tary, yet  tliat  nevertheless  the  obligee  was  to  all  intents 
and  purposes  a  creditor  under  the  commission. 

Mr.  Knight  and  Mr.  Swanston,  for  the  creditor,  fol- 
lowed the  same  line  of  argument,  but  further  insisted, 
and  read  affidavits  to  shew,  that  the  bond  was  not  volun- 
tary, but  for  full  consideration. 

(a)  2Gi.^J.  103.  (c)  2  Sck.  6f  Lef.  8S8. 

{b)  I  Mmt.  110.  (d)  1  J?otr.  50.    . 
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The  Lord  Chancellor  was  satisfied  upon  the  affi-        1831. 
davits,  that  the  bond  was  for  a  valuable  consideration,         — 
and  dismissed  the  petition  with  costs ;  and  his  Lordship      Vsnablbs. 
added,  that  even  if  the  bond  had  been  voluntary,  such 
creditor  had  every  right  except  that  of  a  dividend,  which 
was  payable  only  out  of  the  surplus  after  the  creditors 
for  valuable  consideration  were  paid,  (a) 


Ex  parte  SOL  ARTE.  —  In  the  matter  of  ALZEDO.       C.  of  R. 

March  8, 

ri,  COMMISSIONER  having  refused  to  examine  a  witness,         1832. 
this  was  an  appeal  against  his  decision.  i^aUon  of " 

The  facts  were,  the  assignees  of  the  bankrupt  sum-  the  executor  of 

A  creditor  before 

moned  the  executrix  of  a  debtor  of  the  bankrupt.  The  Uie  commii- 
assignees  had  commenced  an  action  against  the  ex^utrix  ''^^^ 
for  the  debt,  and  she  had  pleaded  plene  cidministravit ; 
and  to  ascertain  the  truth  of  that  plea,  as  it  seemed,  the 
administratrix  was  summoned,  and  the  assignes  wished 
to  examine  her  as  to  the  amount,  &c  of  assets  left  by 
the  testator.  The  commissioner  refused  to  examine  the 
executrix  on  these  points.  The  petition  prayed  a  refer- 
ence back  to  the  commissioner,  or  a  subdivision  court, 
to  examine  as  to  assets,  &c« 

Mr.  Richards  for  the  petitioners :  — 
By  the  33d  section  of  6  Geo.  4,  c.  16,  the  commis- 
sioners are  empowered  <^  to  summon  before  them  any 
person  known  or  suspected  to  have  any  of  the  estate  of 
the  bankrupt  in  his  possession,  or  who  is  supposed  to  be 
indebted  to  the  bankrupt,  or  any  person  whom  the  com- 
missioners believe  capable  of  giving  information  con- 
cerning the  person,  trade,  dealings,  or  estate  of  such 

(o)  Ex  parte  GkuUit,  July  17,  18S2.  The  Court  of  Review  held, 
that  a  creditor  on  voluntarj^  bond  cannot  vote  for  assignees. 
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18SS.        bankrupt,  or  any  information  material  to  the  full  di^ 

closure  of  the  dealings  of  the  bankrupt,'*     Section  34 

SoLAKTE.  enacts,  that,  upon  the  appearance  of  the  person  so 
In  the  matter  gummoned,  it  shall  be  lawful  for  the  commissioners  to 
Alzsdo.  examine  every  such  person  upon  oath  concerning  the 
person,  trade,  dealings,  or  estate  of  such  bankrupL  And, 
lastly,  section  35  enacts,  that  where  any  person,  known 
or  suspected  to  have  any  of  the  estate  of  the  bankrupt  in 
his  possession,  or  who  is  supposed  to  be  indebted  to  the 
bankrupt,  shall  be  summoned,  the  commissioners  may 
allow  his  costs,  &c. 

Under  these  sections  the  commissioner  has  a  dear 
right  to  examine  the  executrix:  first,  because  Keats, 
the  testator,  was  indebted  to  the  bankrupt ;  if  alive,  be 
might  be  summoned  and  examined ;  and,  as  his  etecor 
trix  represents  him,  she  may  be  compelled  to  answer: 
secondly,  the  executrix  can  clearly  give  some  account  of 
the  ^^  dealings''  of  the  bankrupt  with  the  testator,  and 
may  be  examined  as  a  witness  to  that  point :  and,  thirdly, 
she  has  pleaded  plene  administraviL  If  this  should  turn 
out  false,  she  becomes  personally  liable  to  the  assignees, 
and  in  the  character  of  debtor  is  again  liable  to  be  ex- 
amined. Moreover,  the  answer  of  this  executrix  is  likely 
to  be  extremely  important  to  the  assignees.  They  brought 
an  action ;  she  pleaded  plene  administramt ;  they  now 
think  of  filing  a  bill  for  an  account,  and  her  reply  may 
determine  what  course  to  pursue. 

Per  Curiam  : — There  is  no  doubt  you  may  examine 
this  witness;  the  question  is,  how  far?  If  section  33 
stood  alone,  the  commissioners  might  put  any  questions 
whatever;  but  section  34  restrains  them  to  such  as  relate 
to  the  person,  the  trade,  the  dealings,  or  the  estate  qf 
the  bankrupL  The  question  put  here  concerned  none  of 
these  matters ;  in  fact  it  was  a  query  put  to  ascertain 
the  truth  of  her  plea  of  plene  aaminislracit,  and  to 
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supply  the  place  of  a  bill  in  chancery.     We  are  there-        18S2. 

fore  of  opinion  that  the  commissioner  exercised  a  sound        — 

...  .  -S'  poH^ 

discretion  in  not  allowing  the  question  to  be  put.  Solabtb. 

In  the  matter 
of 
Petition  dismissed.     Costs  out  of  the  estate.  Alzedo. 


Mr.  Swanston  for  the  respondent. 


Ex  parte  PALMER.  —  In  the  matter  of  PALMER.       C.  of  R. 

March  22, 

1  HIS  was  a  petition  by  a  bankrupt  to  supersede. 
Mr.  Koe  and  Mr.  Bethel^  for  the  respondents,  made  a  i  &  2  Gul.  4> 
preliminary  objection.  ^jTy^ 

By  1  &  2  W.  4,  c.  66,  s.  17,  it  is  enacted,  "  that  if  rupt  applying 

,  .to  supersede 

any  trader  adjudged  bankrupt  shall  be  minded  to  dispute  though  two 
such  adjudication,  and  shall  present  a  petition  praying  ^k^^^J^ 
the  reversal  thereof  to  the  said  Court  of  Review,  such  the  date  of  th* 

fiat, 
petition  to  be  presented   within  two  calendar  months 

from  the  date  of  such  adjudication  if  such  trader  shall  be  ^^ eet(?  *^  ^  ^/ 

then  residing  within  the  United  Eangdom,  or  within 

three  calendar  months  from  the  date  aforesaid  if  \!i\&xi / /yi0->%^y^ O  c 

residing  in  any  other  part  of  Europe,  or  within  one 

year  from  the  date  aforesaid  if  then  residing  elsewhere, 

or  within  such  other  time  as  the  said  court  shall  allow, 

(not  exceeding  one  year,  to  be  computed  from  the  date 

aforesaid,)  such  Court  of  Review  shall  proceed  to  hear 

and  decide  on  the  said  petition ;  or,  at  the  option  of  the 

said  bankrupt,  and  on  his  finding  such  securi^  for  costs 

(if  the  said  court  shall  think  fit  to  require  any  securi^) 

as  by  the  said  court  shall  be  approved,  shall  direct  an 

issue  to  try  any  matter  of  fact  affecting  the  validity  of 


/Siryy^'i^^'^^  • 
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1832.       such  adjudication  by  a  jury,  to  be  duly  impanndled  and 
sworn  for  that  purpose  before  the  Chief  Judse  or  any 

Palmeb.       0^6  o^  more  of  the  other  Judges  of  the  Court  of  Bauk- 
In  the  matter  niptcy ;  and  if  the  verdict  on  such  issue  shall  not  be 

Palmsa.  set  aside,  on  application  made  to  the  said  Court  of  Re- 
view, within  one  month  after  the  said  trial,  or  if  the 
adjudication  of  the  commissioner  shall  not  be  set  aside 
by  the  said  Court  of  Review  on  the  petition  aforesaid, 
such  verdict  or  such  adjudication  of  the  said  commis- 
sioner shall  in  all  cases,  as  against  the  said  bankrupt, 
and  also  as  against  the  petitioning  creditor,  and  as 
against  any  assignee  to  be  chosen  of  any  such  bank- 
rupt's estate  and  effects,  and  as  against  all  persons 
claiming  imder  the  said  assignees,  and  all  persons  in- 
debted to  the  bankrupt's  estate,  be  conclusive  evidence 
that  the  par^  was  or  was^not  a  bankrupt  at  the  date  of 
such  adjudication,  any  other  act,  debt,  or  trading  than 
the  act,  debt,  or  trading  proved  at  such  trial  notwith- 
standing :  providing  always,  that  an  appeal  shall  be  to 
the  Lord  Chancellor  from  the  decision  of  the  said  Court 
of  Review,  upon  matter  of  law  or  equity,  or  on  the 
refusal  or  admission  of  evidence  only." 

In  this  case  the  commission  issued  on  the  19th  of 
November  1831 ;  the  adjudication  was  on  the  20th; 
but  this  petition  was  not  answered  till  the  24th  of  Fe- 
bruary 1832,  consequently  more  than  two  months  had 
elapsed  between  the  adjudication  and  the  presenting  the 
petition. 

[Per  Curiam  : — Then  the  two  months  expired  rather 
more  than  one  week  before  this  Court  began  to  sit 
Does  not  the  act  apply  to  bankruptcies  declared  after 
the  court  began  its  sittings  ?  The  act  says,  if  any  trader 
shall  be  minded  to  dispute  the  adjudication,  and  shall 
present  a  petition  praying  the  reversal  thereof  to 'the 


^ 


Palmbe.. 
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said  Court  of  Review.    This  points  out  a  court  to  which        1832. 
to  present  the  petition ;  but  no  such  court  was  in  exist-      ^ 

JSx  parte 

enoe  till  the  11th  of  January  1832.]  Palxsb. 

la  the  matter. 

Mv.Koe : — Section  2  of  1  &  2  W.  4.  gives  to  the  Court  ^  f£ 
of  Review  authority  to  hear  and  determine,  order  and 
allow,  all  such  matters  in  bankruptcy  as  now  usually  are 
or  lawfully  may  be  brought  by  petition  or  otherwise  be- 
fore the  Lord  Chancellor,  whether  such  matters  may 
have  arisen  in  the  said  Court  of  Bankruptcy  or  else- 
where, except  as  is  therein  otherwise  provided.  Then, 
by  section  17,  the  power  of  the  bankrupt  to  petition 
for  supersedeas  is  limited  to  two  months.  The  words  of 
section  17  clearly  are  retrospective;  its  words  being, 
<<  if  any  trader  adfudgedj*'  not  <^  who  shcUl  be  adjudged," 
and  intended  to  limit  the  right  of  the  bankrupt  to  pre- 
sent a  petition  for  supersedeas'at  an  indefinite  period. 

Erskine,  C.  J. :  —  This  preliminary  objection  is  not 
valid.  There  are  no  words  in  the  act  to  restrain  the 
very  general  ones  of  section  2.  The  object  of  section  17 
was  not  to  limit  the  jurisdiction  of  the  Court,  but  to 
give  a  new  privilege  to  the  bankrupt.  Before  the 
1  &  2  W.  4,  c.  56,  the  bankrupt,  after  he  had  surren- 
dered, might  petition  the  Lord  Chancellor  to  supersede; 
but  that  act  gives  a  power  to  petition  immediately,  and 
does  not  interfere  with,  or  limit  the  general  jurisdiction 
of  this  Court  to  supersede* 

Pell,  J. :  —  This  is  by  far  the  most  important  clause 
in  the  act.  The  question  which  now  arises  upon  its 
construction  is,  whether  a  petition  not  presented  till, 
two  calendar  months  after  adjudication  is  too  late?  To 
establish  this  proposition,  it  must  be  proved  that  the 
legislature  contemplated  cases  where  the  time  might, 
elapse  ni^itbin  one  day  of  the  commencementof  the  act:. 
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1832.       that  cannot  be.  the  constrnction.   The  act  dearly  intends 

""■""         two  full  calendar  months  at  any  time  during  whidi  the 

Palmbe.      bankrupt  may  present  his  petition.   A  subsequent  dauae 

In  the  matter  ^f  the  act  (the  61st)  makes  this  more  dear,  as  that  sec- 

Palmu.      tion  expressly  states  what  is  to  be  induded  before  the 

act  came  into  operation. 

Cross,  J. :  —  Section  17  only  rdates  to  petitions  pre- 
sented to  reverse  the  adjudication ;  this  is  a  petition  to 
supersede  a  commission,  and  on  that  ground,  indepen- 
dently of  others,  this  petition  does  not  come  under  that 
section. 

Rose,  J. :  —  This  dause  is  introductive  of  a  benefit 
to  the  bankrupt  only. .  Its  words  being,  if  any  trader 
a4judged  bankrupt  shall  be  minded  to  dispute  such  adju- 
dication, and  shall  present  a  petition  pra3ring  the  re- 
versal thereof.  A  technical  objection  has  been  started 
as  to  the  word  reversal  in  this  dause*  I  think  it  pro- 
bable that  the  drawer  of  this  act  intended  to  leave  the 
supersedeas  to  the  Lord  Chancellor  only;  it  being 
enacted  by  section  19,  that  it  shall  be  lawful  for  the 
Lord  Chancellor,  upon  the  reversal  qfany  a^ffudicaiian  of 
bankruptq/j  or  for  such  other  cause  as  he  shall  think  fit, 
to  order  that  any  fiat  issued  by  virtue  of  this  act  shall  be 
rescinded  or  annulled;  and  such  order  shall  have  all  the 
force  and  effect  of  a  writ  of  supersedeas  of  a  oommissioii, 
according  to  the  existing  laws  and  practice  in  bank- 
ruptcy. The  preamble  of  1  &  2  W.  4.  redtes,  that  it  is 
expedient  to  provide  means  of  administering  and  distri- 
buting the  estate  and  effects  of  bankrupts,  and  of  deter- 
mining the  questions  which  arise  touching  the  same,  to 
the  end  that  tike  rights^  as  well  of  the  bankrupts  themsebes 
as  of  their  creditors,  may  be  enforced  with  as  little  delay, 
expenoe,  and  uncertainty  as  possible^  &c*   All  the  former 
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statutes  relating  to  bankrupts  were  made  for  the  benefit        1832* 
of  creditors ;  but  this  act  refers  to  the  rights  of  the  bank-      J 

,  1  ^*  parte 

rupt;  now  the  17th  is  the  only  section  which  does  relate       Palmer. 

to  the  rights  of  the  bankrupt,  therefore  I  am  quite  dear  ^"  the^  matter 
that  section  17,  while  it  gives  a  new  privil^e^  &c.  to      Palmer. 
the  bankrupt,  leaves  his  general  rights  as  they  were 
before. 

Mr  Montagu  for  the  respondents. 

Objection  overruled. 


Ex  parte  NASH.  — In  the  matter  of  WY)l^?^nd      C.of  R. 

THOMPSON.  May  II 

i^EFORE  the  commissioner  had  signed  the  declaration        1832. 
of  the  appointment  of  assignees,  but  after  he  had  said  ^^^'**^*2  ^^ 
that  assignees  were  elected,  Mr.  Glynnj  of  the  firm  of  entitled  to  vote 
Glynn  and  Co.,  bankers,  who  had  proved  at  a  former  assignees  if  he 
meetinff,  entered  the  room  and  claimed  his  riirht  to  vote,  "ppiy  )>«?»«  ^« 

^  ,  ,  ,  commissioner 

Mr.  Holroyd  adjudged  that  he  was  entitled.    This  was  has  signed  the 

•  •<•  !•         1*  i*«o«v  YVT    M     decuuTAtion  of 

a  petition  for  a  new  choice,  by  vurtue  of  1  &  2  W.  4.  appointment. 
c  56.  s.  25.  which  enacts,  that  when  any  person  hath  been 
adjudged  a  bankrupt,  all  his  personal  estate  and  effects, 
present  and  future,  which  by  the  laws  now  in  force  may 
be  assigned  by  commissioners  acting  in  the  execution  of 
a  commission  against  such  bankrupt,  shall  become  abso« 
lutely  vested  in  and  transferred  to  the  assignees  or  as- 
signee for  the  time  being,  by  virtue  of  their  appointment, 
without  any  deed  of  assignment  for  that  purpose,  as  fully 
to  all  intents  as  if  such  estate  and  effects  were  assigned 
by  deed  to  such  assignees  and  the  survivor  of  them. 
Petition  dismissed  with  costs. 

Mr.  Swanston  and  Mr.  Wood  for  petitioners. 
Mr.  Montagu  and  Mr,  Jacob  for  respondents. 


^  /^1^  JJ/^. 
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C.  of  R.     Ex  parte  STRIGHT  and  another.  —  In  the  matter  of 

Jviy  2,  EYLES. 

18S2. 

A  letter  to  the  ThE  bankrupt  deposited  two  life  policies  with  Worgtr, 

^liuceoffioe,  as  security  for  300/.     Worger  sent  the  following  letter  to 

i^T^yt'"  I  *^®  secretary  of  the  Insurance  office. 
iS^-^en-      "  Mr.  ff.  P.  SmUh. 

tioned  policies,"  «    Sir, 

what  the  office  ^^  /  am  holder  of  the  under-mentioned  policies^  and 
Sif  I!If^'  shaU  feel  obliged  if  you  will  inform  me  what  sum  the 
fident  notice      office  will  give  if  they  are  delivered  up  to  be  cancelled 

of  nn  aaiign- 

ment  with  the  consent  of  the  parties. 

(L  ^y^  6y3      "  No.  79,766,  5  May  1829,  500/.     Maria  Eyks. 

^  65,953,  19  February  1822,  500/.  J.  E.  Eyks. 

0  e^(*  9^-^  /  (c  Your  reply  will  oblige  your  obedient  servant^ 

-^Q^^c  A?<P  •  John  Worger. 

.y  ,^^  «  Ashford,  19  Oct.  1831." 

yp  Mr.  Commissioner  Fane  found,  that  upon  the  autho- 

rities of  RidotU  v.  Loydy  1  Mont.  103,  and  Falkner  v. 
Casey  1  Bro.  C.  C.  125 ;  James  v.  Gi66t»,  9  Ves.  407,  and 
^^%^  ^&  O'-<6'^0  the  late  decision  of  the  Master  of  the  Rolls,  that  notice 

of  an  assignment  of  a  life  policy  was  not  necessary; 
there  was  no  necessity  in  law  for  notice ;  and  that  in  &ct 
notice  was  given. 

This  was  an  appeal  from  his  decision. 

Mr.  Moore  and  Mr.  Sturgeon  for  the  assignees. 

Mr.  Montagu  and  Mr.  Bligh  for  the  mortgagee. 

Per  Curiam  :  —  It  is  quite  clear  the  letter  is  suffi- 
cient notice.  In  these  cases  the  slightest  circumstance 
of  notice  is  sufficient,  and  this  is  so  plain  a  case  that  the 
petition  must  be  dismissed,  and  the  costs  paid  by  the 
assignees  personally. 


7  ^^ 


7(^- 
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Ex  parte  CLARKE.  —  In  the  matter  of  r    en 

SEWERKROP.  X^*^5; 

vJN  a  former  day  this  petition  was  ordered,  on  the        1832. 
respondents  paying  the  costs  of  the  day,  to  stand  over  ^SeS®^"*^ 

till  this  day ;  but  no  order  had  been  drawn  up.  petition  is  or- 

dered to  stand 

Mr.  HUl  and  Mr.  Bethell  for  the  respondents.  over  on  payment 

of  the  008U  of 

Mx.Swanston^  for  the  petition,  objected  to  the  re-  the  day,  the  ob- 
spondents  being  heard,  as  they  had  not  complied  with  petition  bemg 
the  order  for  payment  of  the  costs  of  the  day.  S^a^p^d 

Sir  George  Rose  said,  as  the  order  for  the  costs  of  the  ^^*^^^Ser 
day  has  not  been  drawn  up,  the  objection  cannot  be  ha*  been  drawn 
taken.     The  party  cannot  be  considered  in  contempt 
till  the  order  is  drawn  up  and  served. 

Mr.  SwanstoHj  in  support  of  his  objection,  stated  that 
it  had  been  the  constant  practice,  before  the  Lord  Chan- 
cellor, to  make  the  objection,  and  for  the  Court  not  to  per- 
mit the  party  to  be  heard  until  he  had  complied  with  the 
condition  on  which  the  petition  was  permitted  to  stand 
over ;  and  the  costs  of  drawing  up  and  serving  an  order 
would  far  exceed  the  amount  of  the  costs  of  the  day. 

The  objection  was  overruled,  (a) 


Ex  parte  ALEXANDER.— In  the  matter  of  ELDER. 

Jl  ETITION  for  payment  of  a  dividend  by  a  creditor  The  official 
who  had  received  a  circular  from  the  official  assignee,  Jl^^SteridT  ^ 
saying,  "  You  may  receive  a  dividend  upon  application  officw/andcan- 
at  my  office.''     The  official  assignee  refused  to  pay  the  mentofadivi- 
dividend,  because  an  account  was  pending  against  the 
petitioner,  in  which  he  might  be  debited. 

(a)  See  the  case  of  ex  parte  Leech,  2  Glyn  <Sf  J.  78,  where  it  was 
determined  that  it  was  not  necessary  to  draw  up  an  order  for  costs  of 
the  day. 
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Mr.  Sioanstonj  for  the  petitioner,  insisted  that  the 
official  assignee  had  no  authority  to  resist  payment,  being 
merely  a  ministerial  officer,  (a) 

Mr.  Wigram  for  the  official  assignee. 

Rose,  J. :  —  The  official  assignee  has  no  more  right 
to  oppose  this  petition  than  any  stranger.  He  is  merely 
a  ministerial  officer.  The  act  merely  g^ves  him  the 
custody  of  the  estate. 

Cross,  J. :  —  I  diffisr  with  r^et.  As  the  inquiry 
was  not  concluded,  the  official  assignee  was  correct  in 
postponing  the  payment.  In  my  opinion,  the  official 
assignee  is  to  all  intents  and  purposes  (save  that  he  can- 
not appoint  solicitor  or  appoint  sales)  in  the  same  situa- 
tion as  other  assignees.  I  think  there  is  no  groond  fixr  the 
petition.  Therefore  I  decide  that  the  official  assignee 
acted  properly,  and  the  petitioner  had  no  ri^t  to  die 
dividend  till  the  inquiry  was  concluded. 

Fell,  J. :  —  The  official  assignee  was  bound  to  pay 
the  dividend.  By  the  25th  of  our  orders  each  official 
assignee  shall  follow  the  instructions  of  the  commissioner 
under  whom  he  acts,  according  to  the  exigencies  of 
each  particular  case,  subject  to  such  directions  as  shall 
from  time  to  time  be  prescribed  by  the  Court  of  Review. 
The  official  assignee  ought,  therefore,  to  have  consulted 
the  commissioner,  and  not  to  have  acted  upon* his  own 
authori^. 

Erskine,  C.J.:  —  I  concur  in  thinking  that  the 
official  assignee  should  investigate,  and  that,  after  inves- 
tigation, he  should,  instead  of  acting  upon  his  own  autho- 
rity, have  consulted  the  commissioner. 

The  dividend  was  ordered  to  be  paid.  Costs  reserved 
to  wait  the  result  of  an  inquiry  directed. 

{a)  See  sect. 22  of  1  &  2  W.  4.  c56. 
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Ex  parte  B.  MORRIS.— In  the  matter  of  B.  MORRIS 

and  two  others. 

X  ETITION  by  certificated  bankrupt  for  his  allowance  A  partner » 

of  Ti  per  cent,  125.  6c?.  having  been  paid  both  on  the  allowance, 

joint  and  on  his  separate  estate.  altiwugh  hw 

^  ^  does  not  contri- 

Mr.  Wdhefiddj  for  the  assignees,  said :  —  bute  to  the  joint 

estate  so  as  to 


Although  both  the  joint  and  the  separate  estate  re-  fo^m  the 


sta- 


spectively  had  paid  more  than  I2s.  6d.,  yet  the  joint  ^^^  amount 
estate  would  not  have  yielded  more  than  98.  8d.,  but  for 
a  surplus  brought  from  the  separate  estates  of  the  other  y^^^^^ /y^  ^^ 
two  bankrupts,  there  not  being  any  surplus  from  the  ^^ 

estate  of  the  petitioner.  One  of  the  other  two,  though  ^  ^^«  >"^-^^^ 
clearly  entitled  to  an  allowance,  was  dead  without  having 
obtained  it.  If  a  bankrupt,  circumstanced  like  this  peti- 
tioner, could  obtain  this  allowance,  they  who  had  con- 
tributed nothing  might  diminish  the  funds  that  mig(]t 
ultimately  accrue  to  another  partner  who  had  contributed 
the  whole. 

Mr.  Twiss,  for  the  petitioner :  — 

By  section  129,  in  all  joint  commissions  under  which 
any  partner  shall  have  obtained  his  certificate  he  is  en- 
titled to  an* allowance,  and  each  bankrupt  is  entitled  to 
a  separate  allowance.  Ex  parte  Gibbsy  1  Mont.  109. 
This  question  is  merely  between  the  creditors  and  the 
bankrupts,  and  not  between  the  bankrupts  inter  se. 

Per  Curiam  :  —  Each  bankrupt  is  entitled  to  his 
allowance,  provided  there  is  a  sufficient  dividend  on  both 
estates,  without  regard  to  the  estate  from  which  the  funds 
are  supplied. 

Ordered  accordindv. 
Vol.  1.  LI. 
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March  2% J 
1832. 

EiZBininBtioii 
of  witnessei. 


PRACTICE. 

General. 


Ex  parte  TIMBRELL.  — In  the  matter  of 

STODDART, 

On  a  vivd  voce  examioation  of  a  witness,  if  two  as- 
signees, not  in  adverse  interest,  appear  by  di&reiil 
counsel,  only  one  counsel  can  examine  the  witness. 

Mr.  Montagu  for  the  petition. 

Mr.  MaUhews  and  Mr.  Milkr  for  the  re^Kmdent^ 

the  assignees. 


Jan.  21  y 
1832. 

Smrender. 


Ex  parte  DODDS.  -^  la  the  matter  of  DODI>S. 

Where  the  bankrupt  was  abroad  when  his  com- 
mission issued,  the  time  for  his  surrender  will  be 
enlarged. 

Mr.  Rogers  for  the  petition* 


Julp&f 
1832. 

Delivery  up  of 
property. 


Ex  parU  EDEN.  — In  the  matter  of  MCKSOK 

1  HIS  was  a  petition  by  the  Keeper  of  the  Records 
in  the  office  of  the  Lord  Privy  Seal,  that  certain  papers 
might  be  delivered  up  to  him,  to  be  placed  among  the 
records  of  the  office  to  which  they  belonged.  Jbckson, 
the  bankrupt,  was  formerly  Keeper  of  the  Records,  had 
been  discharged,  and  now  bad  the  papers  in  his  pos- 
session. It  was  stated  that  the  assignees  did  not  oppose 
the  application,  but  merely  wished  the  order  of  the 

3 
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PRACTICE. 
General. 


Court  for  their  protection.     No  counsel,  however,  ap- 
peared on  their  behalf. 

Mr.  Montagu  suggested,  as  aamicus  euruBy  that  the  as- 
signees OQght  distinctly  to  repudiate  the  right  to  the 
pi^pers,  and  then  that  the  bankrupt  nnist  be  served,  as 
the  right  to  the  property  would  be  in  him. 

The  order  was  however  made,  (a) 

Mr.  KindersUy  made  the  application. 


In  the  matter  oi  J.  RICARD.  May^^ 

1  HIS  was  a  common  petition  to  supersede,  with  con-  gunersedeas. 
sent  of  all  the  creditors ;  but  there  was  a  mistake  in  the 
title  of  the  petition^  and  in  the  usual  certificate,  both 
being  addressed  to  the  Lord  Chancellor.    The  creditors 
signed  the  certificate  in  March  and  April  last. 

Mr.  WhUmarsh  applied  to  amend  the  petition  and 
certificate. 

The  Court  made  the  usual  order^  that  the  certificate 
might  be  amended,  and  received  in  its  amended  form, 
if  the  Lord  Chancellor  should  think  fit 


(a)  See  ex  parte  Bowion,  17  Ves.  433 ;  &  C.  I  Rate^  15. 


LL2 
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PRACTICE. 

General. 


May  26,  In  the  matter  of  JOHN  REYNOLDS. 

1882.        -*-. 
Certificate.        MR.  SWANSTON :  — The  certificate  is   signed  by 

the  only  two  creditors,  but  the  daie  of  their  signature 
was  written  for  them  at  the  time  by  another  person. 
The  order  requires  the  creditors  to  aflbc  the  date  the»- 
selves  ;  therefore  the  officer  refused  to  pass  the  certificate. 
Ex  parte  Laing,  1  GL  8f  J.  348,  shows  that  the  certi- 
ficate may  pass. 

Per  Curiam  :  —  As  there  is  no  reason  to  doubt  the 
honesty  of  the  transaction,  and  as  the  direction  is  not 
statutory,  but  merely  by  an  order,  the  certificate  may 
pass. 


Certificate. 


June  4  &  5,  In  the  matter  of  HALL. 

1832.         4 

Certificate.  ^  BANKRUPTS  certificate  being  before  the  Chan- 
cellor, three  mortgagees  obtained  an  order  fix>m  the 
Vice-Chancellor  to  stay  it  till  they  could  prove;  but 
they  had  been  since  duly  satisfied  their  debts.  This 
was  a  petition  to  allow  the  certificate,  notwithstanding 
the  order  of  the  Vice-Chancellor ;  which  was  ordered. 

Mr.  Swanston  for  the  petitioner. 

Mr.  MontagUy  for  the  creditors,  consenting. 
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PRACTICE. 

Docket,  Issuing  Fiat,  &c. 


In  the  matter  of  JOHN  WOOD.  May  4, 

1832. 
i  HIS  was  a  petition  to  dispense  with  the  personal  PetitioniDg 
attendance  of  the  petitioning  creditor  at  the  opening  ^'^*^^''' 
the  fiat*     He  was  seventy-seven  years  of  age,  resided 
154  miles  from  the  place  where   the   fiat  was  to  be 
worked^  and  could  not  go  but  at  risk  of  his  life.    The 
petition  also  prayed,  that  the  signature  to  the  petition  by 
his  son  might  be  sufficient.     The  son  made  the  affidavit 
in  support. 

Per  Curiam:  —  As  he  is  ill  let  the  order  be  as 
prayed.  The  signature  may  be  altogether  dispensed 
with. 


Ex  parte  GREYBOURNE.  JprU  25, 

J\1R.  PARKER  applied  that  docket  papers  might  be  Docket, 
received.    The  bond  and  affidavit  were  both  on  the  same  Amending, 
sheet  of  paper;  the  bond  duly  sat  out  the  bankrupt's 
description^  but  the  affidavit  merely  mentioned  his  name. 
The  office  had  refiised  these  docket  papers  as  irregular. 

The  Court  ordered  that  they  might  be  received,  if 
the  Lord  Chancellor  should  think  fit. 
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J)ocket« 


Jan.  I89  Ex  parte  LECHMERE.  — -  In  the  matter  of 

1832.  STEWART. 


UOCKET  papers  sent  up  from  the  country  after  the 
18th  of  January  contained  the  word  ^^  commission" 
instead  of  the  word  ^  fiat,''  according  to  the  new  act 
and  orders ;  and,  upon  the  objection  of  the  secretaiy  of 
bankrupts,  the  papers  were  sent  back  to  the  country  to 
be  amended.  In  the  meantime  a  London  solicitor  strud: 
a  docket,  and  applied  for  a  fiat.  Upon  motion  it  was 
ordered,  under  the  peculiar  circumstances  of  the  case^ 
and  the  new  jurisdiction,  that  the  fiat  should  issue  to  the 
fiirst  applicant,  notwithstanding  the  mistake  of  the  word; 
and  costs  out  of  the  estate  were  reused  to  the  yeoond 
applicant. 

To  show  that  the  first  regular  docket  should  be  pre- 
ferred, Mr.  Montagu  cited  ex  parte  Siocker^  1  G.^J. 
249 ;  ex  parte  Hardman^  I  J.Sf  W.  294,  and  the  order 
29th  December  1806. 

Mr.  BomiUy  for  the  petitioner. 

Mr.  Montagu  for  the  respondent. 


April  25,  I"  Ae  matter  of  WALKER. 


1832. 

Amending  fiat. 


J\1R.  MONTAGU  applied  for  leave  to  strike  a  new 
docket,  and  amend  the  fiat  already  issued,  by  substi- 
tuting the  name  of  Thomas  Walker  for  John  Walker. 
The  fiat  had  not  been  opened,  nor  any  proceedings  had 
under  it. 
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Per  Curiam  :  —  Has  the  fiat  been  filed  ?  If  so,  the 
order  can  only  extend  to  take  it  off  the  file  of  this  Court, 
in  order  that  the  Lord  Chancellor  may,  if  he  think 
proper,  amend  it.  This  Court  has  no  power  to  amend 
a  fiat;  there  is  nothing  for  us  to  amend  by. 

The  order  made  was :  Let  the  fiat  be  taken  off  the  file 
of  the  Court,  with  liberty  to  amend  it  on  new  docket 
papers,  if  the  Lord  Chancellor  think  fit. 


In  the  matter  of  NORTH.  June  5, 

1832. 
i  HIS  was  a  petition  by  the  petitioning  creditor  to  Enlarging 

enlarge  the  time  for  opening  a  fiat,  there  being  great  ^"°®  ^  ^P®°* 

probability  of  a  composition.      The  bankrupt  had  not 

been  served. 

Mr.  Montagu,  in  support  of  the  prayer,  cited  ex  parte 
DawtoHy  1  D€a.SfCk.  111. 

Order  refused,  on  the  ground  that  such  an  application 
could  not  be  entertained  when  made  by  the  petitioning 
creditor. 

Mr.  Montagu  renewed  the  application,  on  the  petition     June  13. 
of  the  bankrupt,  the  petitioning  creditor  consenting. 

Per  Curiam  :  —  Enlarge  the  time  for  fourteen  days. 
But  let  it  be  understood,  that  such  cases  depend  each  on 
its  own  peculiar  circumstances. 


1.1.  4 
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PRACTICE. 
Docket,  Issuing  Fiat,  &c. 


In  the  matter  of  MATTHEWS. 

1  HE  time  for  opeaing  a  fiat  having  expired,  by  the 
contrivance  of  the  bankrupt  in  keeping  a  witness  out 
of  the  way,  an  application  was  made,  on  the  petition 
of  the  petitioning  creditor,  that  he  might  strike  a  new 
docket. 

The  petition  was  answered  insianter,  and  the  order  was 
made,  without  prejudice  to  the  rights  of  other  parties. 

Mr.  Montagu  for  the  petitioner. 


Jan.  23, 
1832. 

Opening  fiat. 


Ex  parte  MOODY. 

U  PON  a  petition  to  enlarge  for  a  week  the  time  for 
opening  a  joint  fiat,  the  petitioning  creditor,  on  account 
of  tlie  absence  of  a  witness,  not  being  prepared  to 
prove  an  act  of  bankruptcy  against  one  of  the  part- 
ners, the  order  was  made,  with  an  intimation  from  the 
Court  that  such  applications  would  not  be  encouraged, 
as  the  petitioning  creditor  ought  to  be  prepared. 

Mr.  Montagu  for  the  petitioner. 


Jurisdiction. 


Jan.  14, 

1832. 

Jurisdiction. 


In  tlie  matter  of  APPLING. 

IN  this  case  it  was  held,  that  the  Court  of  Review  had 
no  jurisdiction  to  hear  a  petition  addressed  to  the  Lord 
Chancellor;  but,  on  the  18th  of  January,  a  general 
order  was  made  to  enable  parties  to  transfer  to  the  Court 
of  Review  petitions  addressed  to  the  Lord  Chancellor. 

Mr.  Montagu  for  the  petitioner. 
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Ex  parte  JENKINS.  —  In  the  matter  of  NOKES.         Jeft.  16, 

1  HIS  was  an  appeal  from  the  Vice-Chancellor,  heard  Appeals, 
here  by  consent;  but  the  order  appealed  against  had 
not  been  drawn  up. 

Per  Curiam: — This  petition  cannot  be  entertained: 
it  purports  to  be  an  appeal  against  an  order  which  we 
cannot  judicially  recognize  till  formally  drawn  up. 

Mr.  Montagu  and  Mr.  Anderdon  for  the  petitioners. 

Mr.  Swanston  for  the  respondents. 


In  the  matter  of  WHITFIELD.  May  12, 

T\/r  ^®^^" 

JVlR.  5-4C0.Ar  applied  for  an  order  on  the  Lord  Chan-  Production  of 

cellor's  secretary  of  bankrupts  to  attend  at  Guildhall,  papc"  ^7  ; 

•^ .                     ^                .11  secretary  of 

to  produce  certain  documents  on  a  tnal  there.  baDknipts. 

Per  Curiam  :  —  He  may  have  leave  from  us,  but  we 
cannot  order  him.     Take  an  order  giving  leave. 


Ex  parte  FERRERS.  —  In  the  matter  of  HARD-        June  19, 

WICKE.  1832. 

.  Mode  of  en. 

A  PETITION  before  the  Vice-Chancellor  had  been  forcing  order* 

01  V.  C 
dismissed  with  costs ;  the  Vice-Chancellor  had  issued  the 

usual  order  for  payment  of  the  costs.  J^^^^c  ^'  "-^-^  ^ 

Mr.  Russell  now  applied  for  the  four  day  order. 

Per  Curiam  :  —  This  Court  not  having  made  any 
order,  the  respondent  is  not  in  contempt  here ;  and  we 
cannot  judicially  recognize  the  order  of  the  Vice-Chan- 
cellor in  this  matter.     Take  the  usual  seven  day  order. 


su 
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Ma}f2, 
1832. 

Equitable 
mortgages. 


ExparU  SMITH.  —  In  the  matter  of  HARRISON. 

x  £R  Curiam  :  —  In  cases  of  equitable  mcHigages  Ae 
Court  will  themselves  decide  the  question,  whether  equit- 
able mortgage  or  not,  if  practicaUe,  instead  of  sending 
to  the  commissioners ;  a  practice  which  crept  into  Courts 
of  Elquity  through  the  pressure  ci  business,  and  was  not 
the  original  practice. 

Mr.  E.  ChWy  for  the  petitioner. 

Mr.  Flather  for  the  assignees. 


ji0M  16»  ^  po^  WILLIAMS.  —  In  the  matter  of  HALL. 

1882.  . 

Equitable  A.  SALE  of  an  equitable  mortgage  had  been  ordered 

"^•'^S*^*-  on  a  former  day. 

Mr.  Turner  now  applied  for  leave  for  the  mortgagee 
to  bid. 

Mr.  Manlaguj  for  the  assignees,  consented,  except  that 
he  was  not  instructed  to  consent  as  to  costs. 

EaaKiNEy  C.  J. :  —  The  rule  of  practice  is,  that  if  die 
assignees  consent,  costs  may  be  paid  out  of  the  estate; 
if  they  do  not,  the  petitioner  must  pay  them. 
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MoRTOAGE.  . 

Ex  parU  ROLFE In  the  matter  of  JOHNSON.        Jan.  27, 

1832. 

In  this  case  the  common  order  was  made  for  the  sale  Equitable 

of  mortgaged  premises,  with  leave  to  bid,  and  costs  out  *"®*^*8"8*« 

of  the  proceeds.  But  the  same  solicitor  being  concerned 

for  the  assignees  and  the  mortgagee,  who  was  one  of 

them,  it  was  ordered  that  another  solicitor  should  be 

appointed  to  conduct  the  sale. 

Mr.  SwansUm  iot  the  petitioners. 


Petition. 


parte 


1832. 


A.  PETITION  to  supersede  a  commission,  stating  Fonnofpeti. 
only  that  the  bankrupt  at  the  date  of  the  commission  was  ^^  ^^^' 
indebted  to  the  petitioner,  is  defective.     It  should  also 
be  alleged,  that  he  is  a  creditor  at  the  time  of  presenting 
the  petition,  as  his  debt  may  have  been  satisfied  since 
the  issuing  of  the  commission.    See  Anon.  2  Mad.  281. 

Mr.  Wakefield  for  the  petitioners. 

Mr.  Koe  for  the  respondent. 
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Em  parte  V/IGGiaS. 

1  HE  following  was  the  attestation:  <<  Witness,  B.  Stan* 
ley^  New  Bridge  Street,  petitioner's  solicitor." 

Mr.  SuxmsUm  objected  this  was  bad. 

Ebs&ine,  C.J.:<-^We  now  order  that  it  may  be 
amended,  and  then  the  petition  stands  as  amended,  and 
may  be  proceeded  with. 

Bose,  J. :  —  We  shall  always  endeavour  to  get  over 
such  objections. 

Mr.  Montagu  for  the  petitioner,  (a) 


March  8, 
1832. 

Attestation. 


Ex  parte  VINES.  — In  the  matter  of  HOOPER. 

IF  tlie  parties  to  a  petition  are  very  numerous,  the 
Court  will  order  it  to  be  heard,  if  signed  by  one  of  the 
parties  only,  and  attested  by  his  solicitor,  as  this  answers 
the  spirit  of  the  order^  by  providing  a  responsible 
person. 

Mr.  Bacon  made  the  application. 


(a)  Sec  cases  cited,  1  Mont,  S^  Gregg,  Dig.  294;  ex  parte  CV«cti!or, 
1  Mont,  35o, 
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ANONYMOUS.  March  26, 

iViR.  MONTAGU  moyed  that  a  petition  by  several  signature  to 
might  be  answered  on  the  signature  of  one  of  the  peti-  petition, 
tioners,  the  solicitor  undertaking  to  obtain  the  signatures 
of  the  others  before  the  hearing. 

Per  Curiam  :  —  In  pressing  cases  the  Lord  Chan- 
cellor allowed  petitions  to  be  answered  without  any 
signature.  Take  an  order  altogether  dispensing  with 
the  signatures  of  the  other  petitioners. 


Ex  parte  WHITE.  —  In   the  matter  of  Jan.  24, 

SCRIVENER.  1832. 

Service  of 
A  PARTY  having  been  arrested  for  the  costs  of  a  Petition. 

petition  to  supersede  a  commission  which  was  dismissed, 
but  the  petition  was  afterwards  superseded  upon  a  re- 
newed application,  an  order  to  discharge  him  cannot  be 
made  without  notice  to  an  attorney  to  the  petitioning 
creditor  who  claimed  a  lien  upon  the  costs,  even  if  the 
client  consents. 

Mr.  Montagu  made  the  motion. 


Ex  parte  GRIFFITH.— In  the  matter  of  COOPER.     Jan.  25, 

1832. 

An  order  to  tax  a  solicitor's  bill  is  not  of  course,  but  Service  of 
the  petition  must  be  served  upon  the  solicitor.  petition. 

Mr.  Montagu  for  the  petitioner. 
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Petitiok. 


Ex  parte  GREEN.  —  In  the  matter  of  RIDLEY. 

JyiR.  MONTAGU^  on  a  pedtion  for  a  procedendo, 
applied  to  amend  tke  petition  by  inserting  a  prayer 

Mr.  Kbmkrslei^j  tar  one  of  the  respondents^  a  pur- 
chaser:— 

The  petition  is  actually  in  the  paper  to  be  heard  to- 
day, and  this  application  cannot  be  entertained.  More- 
oTer,  we  have  filed  onr  affidavits,  and^  if  costs  had  been 
prayed  in  the  petition  against  us,  might  have  made  more 
opposition  than  we  have. 

Per  Curiam  :  — Take  an  order  to  amend ;  but  if  any 
costs  will  be  incurred  by  the  amendment^  die  petitioner 
must  pay  them ;  but  the  oosta  of  •pposing  this  motion 
must  be  paid  by  Mr.  Kinderskj^s  client. 


May  26, 
1832. 

Amending 
petition. 


In  the  matter  of  EBDEN. 

This  w..  .  petidea  u>  ,.p«.s<de.  pi»«^  to  d» 
Lord  Chancellor  before  this  Court  was  estaUiBhed;  it 
had  not  been  heard. 

Mr.  £96  now  applied  for  leave  to  alter  the  tide  of 
the  petition  to  that  used  in  this  Court. 

Erskine,  C.  J.  —  You  may  file  a  supplemental  peti- 
tion, referring  to  that  before  the  Lord  Chancellor,  and 
praying  that  the  prayer  of  the  former  petition  may  be 
granted  by  this  Court. 

Mr.  Koe :  —  That  course  would  be  expensive. 

Rose,  J. :  —  Then  serve  the  assignees  with  notice  of 
motion,  that  the  prayer  of  the  petition  presented  to  the 
Lord  Chancellor  may  be  granted  by  this  Court. 
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Ex  parte  FRY.  —  In  the  matter  of  STINCHCOMBE.     June  14, 

I8S3. 

X  HIS  case  had  stood  over  to  have  witnesses  examined     Affidavit*. 

vivdvQce. 

Mr.  Montagu  now  tendered  an  affidavit  filed  since  the 
case  so  stood  over. 

Mr.  Ellison  objected  to  its  being  read. 

Per  Curiam  :  —  As  the  respondents  object,  the  affi- 
davit cannot  be  read.  Where  a  case  stands  over,  the 
Court,  for  its  owh  information,  sometimes  orders  affidia- 
vits  to  be  filed  as  to  particular  facts,  or  even  gives  leave 
to  do  so,  on  the  application  of  the  parties.  But  the 
general  rule  is,  that  when  a  case  stands  over  to  examine 
particular  witnesses,  fresh  affidavits  cannot  be  filed,  un- 
less by  order  of  the  Coert,  or  the  consent  of  the  other 
side. 


Ex  parte  LA WLEY.  —  In  the  matter  of  SAWYER.     May  26, 

1882. 
On  a  petition  to  supersede,  on  the  ground  of  no  act  of  Affidavits, 
bankruptcy,  an  affidavit  made  by  the  petitioning  credi- 
tor (who  was  also  an  assignee),  in  support  of  the  com- 
mission, was  objected  to,  but  the  objection  over-ruled. 

Mr.  Montagu  and  Mr.  Flather  for  the  petitioner. 

Mr.  Twi$8  and  Mr.  Bethell  for  the  respondents. 
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PRACTICE. 

Petition. 

Ex  parte  MEATH.  —  In  the  Matter  of  PEARSON. 

A  PETITION  was  addressed  "  To  his  Honour  the 
Chief  Judge,  and  their  Honours  the  rest  of  the  Judges." 
It  should  have  been,  "  To  the  Right  Honourable  the 
Chief  Judge,  and  the  other  Judges  of  the  Court  of 
Review.**  The  Court  did  not  think  the  variance  mate- 
rial; but,  the  petitioner  pressing,  leave  was  given  to 
amend.     But, 

Per  Curiam  :  —  If  the  title  is  amended,  the  affidavits 
must  be  re-sworn. 


Jan.  23, 
1832. 

Affidavits. 


Ex  parte  DONALDSON.  —  In  the  matter  of 

WRIGHT. 

Affidavits  filed  in  support  of  a  petition  to  the 
Lord  Chancellor,  which  petition  has  been  transferred  to 
the  Court  of  Review,  cannot  be  used  without  notice. 

Mr.  Bichner  made  the  application. 
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1  &  2  Gul.  IV.  Cap.  56. 

An  Act  to  establish  a  Court  in  Bankruptcy. 

[20th  October  1831.] 

W  HEREAS  an  act  was  passed  ia  the  sixth  year  of  the 
reign  of  his  late  Majesty  King  George  the  Fourth,  intituled 
**  An  act  to  amend  the  laws  relating  to  bankrupts ;"  and  6  G.  4.  c  16. 
whereas  it  is  expedient  to  provide  means  of  administering 
and  distributing  the  estate  and  effects  of  bankrupts,  and  of 
determining  the  questions  which  from  time  to  time  arise 
touching  the  same,  other  than  are  provided  by  the  said 
act :  to  the  end  that  the  rights,  as  well  of  the  bankrupts 
themselves  as  of  their  creditors,  may  be  enforced  with  little 
expence,  delay,  and  uncertainty  as  possible,  be  it  enacted. 
That  it  shall  and  may  be  lawful  for  his  Majesty,  his  heirs  and  £8tiA>1i8hment 
successors,  by  charter  or  letters  patent  under  the  great  seal  ?["if^^ 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  to 
erect  and  establish  a  court  of  judicature  which  shall  be 
called  *<  The  Court  of  Bankruptcy,"  and  by  commission 
under  the  great  seal  to  appoint  one  person,  being  a 
Serjeant  or  a  barrister  at  law  of  not  less  than  ten  years 
standing,  to  be  the  chief  judge  of  the  said  court,  and  three 
persons,  being  Serjeants  or  barristers  at  law  of  not  less  than 
ten  years  standing  at  the  bar,  or  of  five  years  standing  at 
the  bar,  having  previously  practised  five  years  as  a  special 
pleader  below  the  bar,  to  be  other  judges  of  the  said  court, 
and  six  persons,  being  barristers  at  law  of  not  less  than  seven 
years  standing  at  the  bar,  or  of  four  years  standing  at 
the  bar,  having  previously  practised  as  a  special  pleader  for 
three  years  below  the  bar,  to  be  called  commissioners 
of  the  said  court,  and  from  time  to  time  to  supply  any 
vacancy  in  the  number  of  the  said  judges  and  commis- 
sioners ;  and  the  same  court  shall  be  and  constitute  a  court 
Vol.  I.  X 
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of  law  and  equity,  and  shall,  together  with  every  judge  and 
commissioner  thereof,  have,  use,  and  exercise  all  the  rights, 
incidents,  and  privileges  of  a  court  of  record  or  judge  of  a 
court  of  record,  and  all  other  rights,  incidents,  and  pri- 
vileges, as  fully  to  all  intents  and  purposes  as  the  same  are 
used,  exercised,  and  enjoyed  by  any  of  his  Majesty's  courts 
of  law  or  judges  at  Westminster. 


The  court  of 
rcfiew. 


2.  That  the  said  judges  or  any  three  of  them  shall  and 
may  form  a  court  of  review,  which  shall  always  ait  in  public, 
save  and  except  as  may  be  otherwise  directed  by  this  act, 
or  by  the  rules  and  regulations  to  be  made  in  pursuance 
hereof,  and  shall  have  superintendance  and  controul  in  all 
matters  of  banl^i'uptcy,  and  shall  also  have  power,  jurisdic- 
tion, and  authority  to  hear  and  determine,  order,  and  allow  ail 
such  matters  in  bankruptcy  as  now  usually  are  or  lawfully 
may  be  brought,  by  petition  or  otherwise,  before  the  lord 
chancellor,  whether  such  matters  may  have  arisen  in  the 
said  court  of  bankruptcy  or  elsewhere,  except  as  is  herein 
otherwise  provided,  and  also  to  investigate,  examine,  hear, 
and  determine  all  such  other  matters  within  the  jurisdiction 
of  the  said  court  of  bankruptcy  as  are  by  this  act,  or  may 
be  by  the  said  rules  and  regulations,  assigned  and  referred 
to  the  said  court  of  review. 


Mode  of  ap- 
plication to 
court  of  review. 


S.  That  all  such  matters  to  be  heard  and  determined 
in  the  said  court  of  review  shall  be  brought  on  by  way  of 
petition,  motion,  or  special  case,  according  to  the  rules  and 
regulations  to  be  established  as  herein-afler  provided, 
subject  to  an  appeal  to  the  lord  chancellor  on  matters 
of  law  and  equity,  or  on  the  refusal  or  admission  of  evi- 
Mode  of  appeal  dencc  only;  and  in  all  cases  of  appeal  to  the  lord  chan- 
cellor by  virtue  of  this  act,  such  appeal  shall  be  on  a  special 
case,  and  in  no  6ther  mode  whatsoever,  except  the  lord 
chancellor  shall  in  any  case  otherwise  direct ;  which  special 
case  shall  be  approved,  and  certified  by  one  of  the  judges  of 
the  said  court  of  review  in  matters  arising  in  the  said  court, 
and  by  the  judge  trying  the  issue  in  matters  arising  out  of 
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the  trial  of  issues ;  land  the  determination  of  such  judge  on 
the  settlement  of  such  case  shall  be  fipal  and  conclusive : 
provided  always,  that  all  appeals  to  the  lord  chancellor 
by  virtue  of  this  act  shall  be  heard  by  the  lord  chancellor 
only,  and  not  by  any  other  judge  of  the  high  court  of 
chancery. 

4'.  That  it  shall  be  lawful  for  the  said  court  of  review  to  Court  of  retieir 
direct  any  issae  of  fact  arising  therein  to  be  tried  by  a  jUry  j^^'lfj^*^*^' 
before  one  of  the  judges  thereof,  or  before  a  judge  of 
assize,  and  to  issue  process  to  compel  the  attendance  of 
jurors  and  witnesses,  and  to  enforce  the  orders  and  decrees 
of  the  said  court  of  review,  and  to  that  end  to  exercise  all 
the  powers  vested  for  such  purposes  in  any  of  his  Majesty's 
courts  of  record  at  Westminster. 

5.  That  all  costs  of  suit  between  party  and  party  in  the   Costs  in  the 
said  court  of  review  shall  be  in  the  discretion  of  the  court,  court  oC  review. 
and  shall  be  taxed  by  one  of  the  masters  of  the  high  court 

of  chancery. 

6.  That  the  said  six  commissioners  may  be  formed  into   Subdivision 
two  subdivision  courts,  consisting  of  three  commissioners  ^"''^'' 
for  each  court,  for  hearing  and  determining  the  matters  and 

things  and  making  the  examinations  herein-afler  referred 
thereto ;  and  all  references  or  adjournments  by  a  single 
commissioner  to  a  subdivision  court,  by  virtue  of  this  act, 
shall  be  to  the  subdivision  court  to  which  he  belongs,  unless 
the  said  commissioner,  in  case  of  the  sickness  of  some  one 
or  more  of  the  commissioners  of  such  subdivision  court,  or 
other  suflScient  cause,  shall  think  fit  otherwise  to  direct ; 
and  the  said  subdivision  courts  may  sit  either  in  public  or 
private,  as  they  shall  see  fit,  unless  where  it  shall  be  other- 
wise provided  by  this  act,  or  by  the  rules  to  be  made  as 
herein-after  mentioned. 

7.  That  in  every  bankruptcy  prosecuted  in  the  said  court  The  poxrcrs  of 
of  bankruptcy  it  shall  and  may  be  lawful  for  any  one  or 
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more  of  the  said  six  commissioners  to  have,  performy  and 
execute  all  the  powers,  duties,  and  authorities  by  any  act 
or  acts  of  parliament  now  in  force  vested  in  commissioners 
of  bankrupt,  in  all  respects  as  if  they  or  any  one  or  more  of 
them  were  in  every  instance  specially  authorized  and  ap- 
pointed for  the  purpose  by  a  separate  commission  under 
the  great  seal  of  the  United  Kingdom  of  Great  Britain  and 
Ireland ;  provided  always,  that  no  single  commissioner 
shall  have  power  to  commit  any  bankrupt  or  other  person 
examined  before  him  otherwise  than  to  the  care  and  custody 
of  a  messenger  or  other  officer  of  the  said  court,  to  be  by 
him  detained  in  his  custody,  and  brought  up  before  a  sub- 
division court  or  the  court  of  review  within  three  days  after 
such  commitment,  for  which  purpose  one  of  such  courts 
shall  be  forthwith  assembled,  and  to  which  court  such  ex- 
amination shall  be  adjourned. 

8.  That  in  lieu  of  the  oath  directed  to  be  taken  by  com- 
missioners under  the  said  recited  act,  every  judge  and 
commissioner  to  be  appointed  by  virtue  of  this  act  shall, 
before  he  shall  be  capable  of  acting  in  the  execution  of 
any  of  the  powers  and  authorities  given  by  this  act,  take 
an  oath  in  the  presence  of  the  lord  chancellor  to  the  effect 
following  ;  (that  is  to  say,) 

'  T  A.  B.  do  swear,  that  I  will  faithfully,  impartially, 

^  and  honestly,  according  to  the  best  of  my  skill  and 
<  knowledge,  execute  the  several  powers  and  trusts  reposed 

*  in  me  [as  the  chief  judge,  or  one  of  the  judges,  or  one 
'  of  the  commissioners,  as  the  case  may  6e,  of  the  court  of 
'  bankruptcy],  and  that  without  favour  or  affection,  preju- 

*  dice  or  malice.  So  help  me  GOD.' 

And  any  judge  or  commissioner,  having  once  taken  the  said 
oath,  shall  not  again  be  required  to  take  the  same  so  long  as 
he  shall  continue  in  office. 


9.  That  it  shall  be  lawful  for  his  Majesty,  his  heirs  and 


Appointment 
of  registrars 

and  deputy         successors,  under  his  or  their  royal  sign  manual,  from  time 

registrars. 
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to  time  to  appoint  two  registrars,  and  any  number  not  ex- 
.ceeding  eight  deputy  registrars,  to  act  as  such  in  the  said 
court  of  bankruptcy,  and  to  attend  upon  and  assist  the  said 
judges  and  commissioners;  which  officers  so  to  be  from 
time  to  time  appointed  shall  hold  their  respective  offices 
during  good  behaviour,  notwithstanding  the  demise  of  his 
Majesty  or  any  of  his  heirs  or  successors  :  provided  always, 
that  it  shall  be  lawful  for  his  Majesty,  his  heirs  and  suc- 
cessors, to  remove  any  of  such  officers  upon  a  certificate 
from  the  said  court  of  review,  or  one  pf  the  subdivision 
courts,  of  some  sufficient  reason,  to  be  named  therein,  for 
such  removal. 

10.  That  all  attomies  and  solicitors  of  any  of  the  supe-  All  attomies 
rior  courts  of  law  or  equity  at  Westminster  may  be  admitted  ^ay^^i^ctise^in 
and  have  their  names  enrolled  in  the  said  court  of  bank-  this  court, 
ruptcy,  without  any  fee  or  charge  other  than  such  as  shall 

be  allowed  by  this  act,  or  any  rule  or  regulation  to  be  made 
in  pursuance  thereof,  and  may  appear  and  plead  in  any 
proceedings  in  the  said  court  without  being  required  to 
employ  counsel,  (except,  in  proceedings  before  the  said 
court  of  review,  and  upon  the  trial  of  issues  by  jury) ;  .and 
in  case  any  person,  not  being  an  attorney  or  solicitor  duly 
admitted  as  aforesaid,  shall  practise  in  the  said  court  of 
bankruptcy  as  an  attorney  or  solicitor,  he  shall  be  deemed 
guilty  of  a  contempt  of  the  said  court,  and  be  liable  to  all 
the  penalties  incident  thereto,  on  complaint  thereof  made 
to  the  court  of  review ;  and  that  all  the  laws  and  statutes 
now  in  force  concerning  attomies  and  solicitors  shall  extend 
to  attomies  and  solicitors  practising  in  the  said  court  of 
bankruptcy. 

11.  That  the  judges  of  the  said  court  of  review,  with  the  Judges  to  inak« 
consent  of  the  lord  chancellor,  shall  have  power  from  time  r".    ^f  '^^"^ 
to  time  to  make  general  rules  and  orders  for  regulating  the  ceedings  of  the 
practice  of  the  said  court  of  bankruptcy,  the  sittings  of  the 

judges  and  commissioners  thereof,  and  the  conduct  of  the 
other  officers  and  of  the  practitioners  therein. 
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miclordchan-        12.  That  in  every  case  wherein  the  lord  chancellor,  by 

eellor  to  issue  &       •  .  r  r  ^i_^i.  ^'  •• 

fiat  in  lieu  of  a    ^'^^"^  ^^  ^"7  rormer  act,  hath  power  to  issue  a  commission 
cummlssiou.        of  bankrupt  under  the  great  seal,  it  shall  and  may  be  lawful 

for  him,  and  also  for  the  master  of  the  rolls,  the  Tice-chan* 
cellor,  and  e^ch  of  the  masters  of  the  court  of  chancery 
acting  under  any  appointment  by  the  lord  ehancellor  to  be 
given  for  that  purpose,  on  petition  made  to  the  lord  chan- 
cellor against  any  trader  having  committed  any  act  of  bani- 
ruptcy  by  any  creditor  of  such  trader,  and  upon  his  filing 
such  affidavit  and  giving  such  bond  as  is  by  law  required^ 
to  issue  his  fiat  under  his  hand  in  lieu  of  such  conimissibn> 
thereby  authorizing  such  creditor  to  prosecute  his  said 
complaint  in  the  said  court  of  bankruptcy,  or  to  prosecute 
the  same  elsewhere  before  such  discreet  and  proper  persons 
as  the  lord  chancellor,  or  as  the  master  of  the  rolla^  vice- 
chancellor,  or  one  of  the  masters  of  the  court  of  chancery, 
acting  as  aforesaid,  by  such  fiat  may  thipk  fit  to  nominate 
and  appoint ;  and  that  the  persons  so  appointed  shall 
thereby  have  the  like  power  and  authority  to  all  intents 
and  purposes  as  if  they  were  assigned  and  appointed  8)|>eciil 
commissioners  by  virtue  of  a  commission  under  the  great 
seal. 

Fiatfl  to  be  filed       13.  That  every  such  fiat,  prosecuted  in  the  said  court  of 
III  court  of         bankruptcy,  shall  be  filed  and  entered  of  record  in  the  said 

bankruptcy.  ^      '' 

court,  and  shall  thenceforth  be  a  record  of  the  said  court, 
and  it  shall  thereupon  be  lawful  for  any  one  or  more  of  the 
commissioners  thereof  to  proceed  thereon  in  all  respects  as 
commissioners  acting  in  the  execution  of  a  commission  of 
bankrupt,  save  and'  except  as  such  proceeding  may  be 
.   altered  by  virtue  of  this  act. 

Appointment  of      l^*  That  the  judges  who  go  the  several  circuits  in  Eng- 
countrycom.      ^^^  ^^  ^^les  may  be  directed  by  the  lord  chanccUor 

inisstoners,  and  ^  "  '' 

fiats  to  them.  from  time  to  time  to  return  to  him  the  names  of  such  num- 
ber as  he  shall  think  fit  to  require  of  barristers,  solicitors, 
and  attornies  practising  in  the  counties  to  the  said  circuiu 
belonging,  and  upon  such  persons  being  returned,  and  ap« 
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proved  by  the  lord  chancellory  the  fiat  or  fiats  aforesaid  not 
directed  to  the  court  of  bankruptcy  shall  be  directed  to 
some  one  or  more  of  such  persons  in  rotation  to  act  as  com- 
missioners of  bankrupt,  according  to  the  districts  or  places 
for  which  such  persons  shall  be  so  returnedf,  and  to  no 
other  person  than  such  as  shall  be  included  in  such  return : 
provided  always,  that  it  shall  be  lawful  for  the  lord  chan- 
cellor at  any  time  to  remove  any  person  from  the  lists  to 
be  so  returned  for  such  cause  as  to  him  shall  seem  fit. 


15.  That  in  lieu  of  the  oath  required  by  the  said  recited  Oath  of  com- 

lit  ••  /•«!  II  inissJODors  in 

act  to  be  taken  by  commissioners  of  bankrupt,  all  persons  ^^  country, 
acting  as  such  commissioners  elsewhere  than  in  the  said 
court  of  bankruptcy  shall  take  an  oath  to  the  effect  fol- 
lowing : 

*  T  A.  B.  do  swear,  that  I  will  faithfully,  impartially,  and 

*  honestly,  according  to  the  best  of  my  skill  and  know- 

*  ledge,  execute  the  several  powers  and  trusts  reposed  in 

*  me  as  a  commissioner  in  a  prosecution  of  bankruptcy 
'  against  and  that  without  favour  or 
'  affection,  prejudice  or  malice.  So  help  me  GOD.' 

16.  And  be  it  enacted,  that  all  the  laws  and  statutes,  ProTisions  of 
rules  and  orders,  now  in  force  relating  to  bankrupts,  or  to  made^ppli- 
commissioners  of  bankrupt,  or  to  proceedings  under  such  cable  to  this  Act 
commissions,  or  to  the  subject  matters  of  such  proceedings, 

or  to  the  persons  concerned  therein  or  in  any  way  affected 
thereby,  shall  in  like  manner  extend  and  be  construed  to 
extend  in  every  respect,  as  far  as  the  same  may  be  appli- 
cable, to  this  act,  and  to  fiats  issued  in  pursuance  thereof^ 
and  to  all  proceedings  under  the  same,  and  to  all  the  subject 
matters  of  such  proceedings,  and  to  all  persons  concerned 
therein  or  in  any  way  affected  thereby,  to  all  intents  and 
purposes  whatsoever,  as  if  every  such  fiat  were  a  commis- 
sion  of  bankrupt  under  the  great  seal  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  save  and  except  as  may  be 
otherwise  directed  by  this  act. 
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Manner  of  pro-  17«  That  if  any  trader  adjudged  bankrupt  shall  be  minded 
^iT^bonk"  ^  ^  dispute  such  adjudication,  and  shall  present  a  petition 
shall  dispute  the  praying  the  reversal  thereof  to  the  said  court  of  review, 
^"  ^^  such  petition  to  be  presented  within  two  calendar  months 
from  the  date  of  such  adjudication  if  such  trader  shall  be 
then  residing  within  the  United  Kingdom,  or  within  three 
calendar  months  from  the  date  aforesaid  if  then  residing  in 
any  other  part  of  Europe,  or  within  one  year  from  the  date 
aforesaid  if  then  residing  elsewhere,  or  within  such  other 
time  as  the  said  court  shall  allow,  (not  exceeding  one  year, 
to  be  computed  from  the  date  aforesaid,)  such  court  of 
review  shall  proceed  to  hear  and  decide  on  the  said  peti- 
tion ;  or,  at  the  option  of  the  said  bankrupt,  and  on  his 
finding  such  security  for  costs  (if  the  said  court  shall  think 
fit  to  require  any  security)  as  by  the  said  court  shall  be 
approved,  shall  direct  an  issue  to  try  any  matter  of  fact 
affecting  the  validity  of  such  adjudication  by  a  jury,  to  be 
duly  impannelled  and  sworn  for  that  purpose,  before  the 
chief  judge  or  any  one  or  more  of  the  other  judges  of  the 
court  of  bankruptcy ;  and  if  the  verdict  on  such  issue  shall 
not  be  set  aside,  on  application  made  to  the  said  court  of 
review,  within  one  month  afler  the  said  trial,  or  if  the  adju- 
dication of  the  commissioner  shall  not  be  set  aside  by  the 
said  court  of  review  on  the  petition  aforesaid,  such  verdict 
or  such  adjudication  of  the  said  commissioner  shall  in  all 
cases,  as  against  the  said  bankrupt,  and  also  as  against  the 
petitioning  creditor,  and  as  against  any  assignee  to  be 
chosen  of  any  such  bankrupt's  estate  and  effects,  and  at 
against  all  persons  claiming  under  the  said  assignees,  and 
all  persons  indebted  to  the  bankrupt's  estate,  be  conclusive 
evidence  that  the  party  was  or  was  not  a  bankrupt  at  the 
date  of  such  adjudication,  any  other  act,  debt,  or  trading 
than  the  act,  debt,  or  trading  proved  at  such  trial  notwith- 
standing :  provided  always,  that  an  appeal  shall  be  to  the 
lord  chancellor  from  the  decision  of  the  said  court  of  re- 
view, upon  matter  of  law  or  equity,  or  on  the  refusal  or 
admission  of  evidence  only. 


APPENDIX.  ix 

:    18.  Provided  always,  that  after  any  such  issue  shall  have   Fiat  to  isue  on 

been  tried  as  aforesaid,  it  shall  and  may  be  lawful  for  the  Pf^^°5  ^  *^ 

lord  chancellor,  on  petition  to  him,  to  be  presented  within 

one  calendar  month  after  such  verdict,  and  upon  notice 

thereof  to  the  bankrupt,  upon  special  circumstances,  to  be 

submitted  to  the  said  lord  chancellor,  to  order  that  another 

fiat  do  issue  at  the  instance  of  any  other  than  the  former 

petitioning  creditor  against  the  said  bankrupt,  and  that  such 

fiat  shall  and  may  be  supported  by  any  debt,  trading,  or  act 

of  bankruptcy  other  than  those  given  in  evidence  on  the 

trial  of  such  issue. 

19.  That  it  shall  be  lawful  for  the  lord  chancellor,  upon   Power  to  annul 
the  reversal  of  any  adjudication  of  bankruptcy,  or  for  such 

other  cause  as  he  shall  think  fit,  to  order  that  any  fiat  issued 
by  virtue  of  this  act  shall  be  rescinded  or  annulled ;  and 
such  order  shall  have  all  the  force  and  effect  of  a  writ  of 
supersedeas  of  a  commission  according  to  the  existing  laws 
and  practice  in  bankruptcy. 

20.  That  it  shall  be  lawful   for  any  commissioner  who  Meetings  of 
shall  make  any  adjudication  of  bankruptcy  to  appoint  two 

or  more  public  meetings,  instead  of  the  three  meetings 
directed  by  the  said  recited  act,  for  the  bankrupt  to  sur- 
render and  conform,  the  last  of  which  said  meetings  shall 
be  on  the  forty-second  day  afler  the  publication  of  his 
bankruptcy  in  the  Gazette;  and  the  choice  of  assignees 
shall  take  place  at  the  first  of  such  two  meetings. 

21.  That  in  all  cases  in  which  power  is  by  this  act  given   Powers  giTen 

/.  ^1  .  J  .  .  1  to  the  commb- 

to  any  one  of  the  said  commissioners  to  act,  such  power  sionersmaybc 
shall  and  may  in  like  manner  be  exercised  by  the  said  chief  exercised  by  the 
judge,  or  by  any  one  of  the  said  other  judges,  as  occasion 
may  require ;  and  where  any  such  judge  so  acting  would, 
in  case  he  were  a  commissioner,  make  any  reference  or 
adjournment  to  a  subdivision  court,  such  reference  or 
adjournment  shall  be  made  by  such  judge  to  the  court  of 
review  instead  of  to  a  subdivision  court. 
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^ppoiiitiBeiit         22.  That  a  number  of  persons  nbt  exceeding  thirty,  being 
of  official  merchants,  bfokiirg,  dr  aiccountantSy  or  persofds  who  are  or 

have  been  ^gaged  in  trade  in  the  cities  of  London  or 

Westminilter  br  the  parts  adjacent,  shall  be  chosen  by  the 

lord '  chancellor  to  act  as  official  assignees  in  all   bank- 

Their  duty.        ruptcies  prosecuted  in  the  said  court  of  bcmkruptcy ;  one 

of  which  said  official  assignees  shall  in  all  cases  be  an 
assignee  of  each  bankrupt's  estate  and  effects,   together 
with  the  assignee  or  assignees  to  be  chosen  by  the  cre- 
ditors ;  such  official  assignee  to  give  such  security,  to  be 
subject  to  such  rules,  to  be  selected  for  such  estate,  and  to 
act  in  such  manner  as  the  said  chief  and  other  judges,  with 
the  consent  of  the  lord  chancellor,  shall  from  time  to  time 
direct ;  and  all  the  personal  estate  and  effects,   and  the 
rents  and  profits  of  the  real  estate,  and  the  proceeds  of  sale 
of  all  the  estate  and  effects,  real  and  personal,  of  the  bank- 
rupt,  shall  in  every  case  be  possessed  and  received  by  soch 
official  assignee  alone,  save  where  it  shall  be   otherwise 
directed  by  the  said  court  of  bankruptcy  or  any  judge  or 
commissioner  thereof;  and  all  stock  in  the  public  funds  or 
of  any  public  company,  and  all  monies,  exchequer  bills, 
India  bonds,  or  other  public  securities,  and  all  bills,  notes, 
and  other  negotiable  instruments,  shall  be  forthwith  trans* 
ferred,  delivered,  and  paid  by  such  official  assignee  into  the 
bank  of  England,  to  the  credit  of  the  accountant-general  of 
the  high  court  of  chancery,  to  be  subject  to  such  order, 
rule,  and  regulation,  for  the  keeping  of  the  account  of  the 
said  monies  and  other  effects,  and  for  the  pajrment  and 
delivery  in,  investment,  and  payment  and  delivery  out  of 
the  same,  as  the  lord  chancellor,  or  the  said  court  of  review, 
or  any  judge  of  the  said  court  of  bankruptcy,  if  authorized 
so  to  do  by  any  general  Order  of  the  same  court,  shall 
direct ;  and  if  any  such  assignee  shall  neglect  to  make 
such  transfer,  delivery,  or  payment,  every  such  assignee 
shall  be  liable  to  be  charged  in  the  sdm^  manner  as  by  the 
said  recited  act  is  provided  in  cases  of  neglect  by  assignees 
to  invest  money  in  the  purchase  of  exchequer  bills,  when 
directed  so  to  do :  provided  always,  that  until  assignees 
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shall  be  chosen  by  the  creditors  of •  ^eh  bankrupt,  such 
official  assignee  so  to  be  appointed  to  act  with  the  assignees 
to  be  chosen  by  the  creditors  shall  be  enabled  to  act,  and 
shall  be  deemed  to  be,  to  all  intents  and  porpoiies  what* 
soever,  a  sole  assignee  of  each  bankrupt's  estates  and 
effects. 

23.  Provided  always,  that  nothing  herein  contained  shall  Froviaorestriei. 
extend  to  authorize  any  such  official  assignee  to  interfere  hw  of  official 
with  the  assignees  chosen  by  the  creditors  in  the  appoint-  wngnea* 
ment  or  removal  of  a  solicitor  or  attorney,  or  in  directing 

the  time  and  manner  of  effecting  any  sale  of  the  bankrupt's 
estates  or  effects. 

24.  That  it  shall  be  lawful  for  the  lord  chancellor,  from   For  filling  up 
time  to  time,  as  any  vacancy  may  occur  in  the  said  before-  ^*'*?^f^''  *^* 
mentioned  number  of  official  assignees,  to  appoint  some  aaugnees. 
other  such  person  as  aforesaid  to  fill  any  vacancy  so  occur- 
ring ;  and  in  case  of  the  death  or  removal  of  any  official 

assignee  who  shall  have  been  appointed  to  act  in  any  bank- 
ruptcy, it  shall  be  lawful  for  the  said  court  of  bankruptcy, 
subject  to  any  rules  to  be  made  by  virtue  of  this  act,  to 
appoint  another  official  assignee  of  the  number  hereby 
prescribed  to  act  in  the  same  bankruptcy  in  the  place  of 
the  assignee  who  shall  have  so  become  dead  or  been 
removed. 

25.  That  when  any  person  hath  been  adjudged  a  bank-  Fenoiud  otatc 
rupt,  all  his  personal  estate  and  effects,  present  and  future, 
^hich  by  the  laws  now  in  force  may  be  assigned  by  com- 
missioners acting  in  the  execution  of  a  commission  against 
such  bankrupt,  shall  become  absolutely  vested  in  and  trans- 
ferred to  the  assignees  or  assignee  for  the  time  being, 
by  virtue  of  their  appointment,  without  any  deed  of  assign* 
ment  for  that  purpose,  as  fully  to  all  intents  as  if  such 
estate  and  effects  were  assigned  by  deed  to  such  assignees 
and  the  survivor  of  them ;  and  as  oiften  as  any  such 
assignees  shall  die,  or  be  lawfully  removed,  and  a  new 


xii  APPENDIX. 

assignee  duly  appoiated,  all  such  personal  estate  as  was 

then  vested  in  such  deceased  or  removed  assignee  shall  by 
virtue  of  such  appointment  vest  in  the  new  assignee,  either 
alone  or  jointly  with  the  existing  assignees,  as  the  case 
may  require,  without  any  deed  of  assignment  for  that 
purpose. 

•Red  estate  how  26.  That  where  any  person  shall  have  been  adjudged  a 
^  ^^'^'  bankrupt,  all  such  present  and  future  real  estate  of  such 

bankrupt,  whether  in  the  United  Kingdom  of  Great  Britain 
and  Ireland,  or  in  any  of  the  dominions,  plantations,  or 
colonies  belonging  to  his  Majesty,  as  by  the  said  recited 
act  is  directed  to  be  conveyed  by  the  commissioners  to  the 
assignees,  shall  vest  in  such  bankrupt's  assignee  or  assig- 
nees for  the  time  being,  by  virtue  of  his  or  their  appoint- 
ment, without  any  deed  of  conveyance  for  that  purpose; 
and  as  oflen  as  any  such  assignee  or  assignees  shall  die,  or 
be  lawfully  removed  or  displaced,  and  a  new  assignee  or 
assignees  shall  be  duly  appointed,  such  of  the  aforesaid 
real  estate  as  shall  remain  unsold  or  unconveyed  shall  by 
virtue  of  such  appointment  vest  in  the  new  assignee  or 
assignees,  either  alone  or  jointly  with  the  existing  assignees, 
as  the  case  may  require,  without  any  conveyance  for  that 
purpose. 

In  cases  where  ^'  Provided  always,  that  where  according  to  any  laws 
a  oonTeyanoe  of  now  in  force  any  conveyance  or  assignment  of  any  real  or 
a  banki^  personal  property  of  a  bankrupt  would  require  to  be  regis- 
would  require      tered,  enrolled,  or  recorded  in  any  registry  office  in  England, 

to  be  registered,   -,.,,,,.  •  «.  i 

the  certificate  of  Wales,  or  Ireland,  or  in  any  registry  ottice,  court,  or  other 
appointment  of   place  in  Scotland,  or  any  of  the  dominions,  plantations,  or 

the  assignees         *  "^  .         * 

shall  be  regis-  colonies  belonging  to  his  Majesty,  then,  in  every  such  case, 
^^'^'  such  certificate  as  hereafter  is  described  of  the  appointment 

of  an  assignee  or  assignees  shall  be  registered  in  the  registry 
office,  court,  or  place  wherein  such  conveyance  or  assign- 
ment as  last  aforesaid  would  require  to  be  registered,  en- 
rolled, or  recorded ;  and  the  registry  hereby  directed  shall 
have  the  like  effect  to  all  intents  and  purposes  as  the  registry. 
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enrolment,  or  recording  of  such  conveyance  or  assignment 
as  last  aforesaid  would  have  had ;  and  the  title  of  any  pur- 
chaser of  any  such  property  as  last  aforesaid,  for  valuable 
consideration,  without  notice  of  the  bankruptcy,  who  shall 
have  duly  registered,  enrolled,  or  recorded  his  purchase 
deed  previous  to  the  registry  hereby  directed,  shall  not  be 
invalidated  by  reason  of  such  appointment  of  an  assignee 
or  assignees  as  aforesaid,  or  the  vesting  of  such  property 
in  him  or  them  consequent  thereupon,  unless  the  certificate 
of  such  appointment  shall  be  registered  as  aforesaid  within 
the  times  following ;  (that  is  to  say,)  as  regards  the  United 
Kingdom  of  Great  Britain  and  Ireland,  within  two  montha 
from  the  date  of  such  appointment;  and  as  regards  all 
other  places,  within  twelve  months  from  the  date  thereof. 

28.  That  the  said  judges  of  the  said  court  of  bankruptcy  Seal  of  the 
shall  cause  to  be  made  a  seal  of  the  said  court,  in  such 

form  as  they  shall  think  fit,  and  shall  cause  to  be  sealed 
therewith  all  such  proceedings,  documents,  and  copies 
as  by  the  law  now  in  being,  or  by  this  act,  or  by  any 
rule  or  order  of  the  said  court,  shall  be  required  to  be 
so  sealed. 

29.  That  a  certificate  of  the  appointment  of  such  as*  Eyidenoe  of      i 
signees,  purporting  to  be  under  the  seal  of  the  said  court  2S«u^*"* 
of  bankruptcy,  shall  be  received  as  evidence  of  such  ap- 
pointment, in  all  courts  and  places  whatsoever,  without 

further  proof. 

SO.  That  any  one  of  the  said  six  commissioners,  if  he  Adjoununent 
think  fit,  may  adjourn  the  examination  of  any  bankrupt  or  to  wSSS^iT* 
other  person  to  be  taken  either  before  a  subdivision  court  courts, 
or  the  court  of  review,  and  may  likewise  adjourn  the  ex- 
amination of  a  proof  of  debt  to  be  heard  before  a  sub- 
division court ;  which  said  court  shall  proceed  with  such 
last-mentioned  examination,  and  finally,  and  without  any 
appeal,  except  upon  matter  of  law  or  equity,  or  of  the  re- 
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TVialofdU- 
putaddcbti. 


fiual-or  the  admiisioii  of  qtidance,  shall  determine  upon 
such  proof  of  debts  c  provided  always,  that  in  c«se»  befor^ 
tiie  said '  commissioned  or  subdivtsion  court,  both  parties, 
the  assignees  or  the  major  part  of  them,  and  the  creditor, 
consent  to  have  the  validity  of  any  debt  in  dispute  tried  by 
a  jury,  an  issue  shall  be  prepared  under  the  direction  of  the 
said  commissioner  or  subdivision  court,  and  sent  for  trisl 
before  the  chief  judge  or  one  or  more  of  the  other  judges; 
and  if  one  party  only  applies  for  such  issue*  the  said  coti- 
missioner  or  subdivision  court  shall  decide  whether  or  not 
such  trial  shall  be  had,  subject  to  an  appeal  as  to  such  de- 
eision  to  the  court  of  review. 


Certain  deoi- 
noosof  oom- 
mifrioneri  maj 
be  brought 
under  reriew 
or  appealed 
against. 


SI.  That  if  such  commissioner  or  subdivision  court  shsU 
determine  any  point  of  law  or  matter  of  equity,  or  dedde 
on  the  refusal  or  admission  of  evidence  in  the  case  of  any 
disputed  debt,  such  matter  may  be  brought  under  review 
of  the  court  of  review  by  the  par^  who  thinks  himself 
aggrieved,  and  the  proof  of  the  debt  shall  be  suspended 
until  such  appeal  shall  be  disposed  of,  and  a  sum  not  ex* 
ceeding  any  expected  dividend  or  dividends  on  the  debt 
in  dispute  in  such  proof  may  be  set  apart  in  the  hands  of 
the  said  accountant-general  until  such  decision  be  made ; 
and  in  like  manner  there  may  be  an  appeal  on  the  like 
matter  of  law  or  equity  from  the  court  of  review  to  the 
lord  chancellor. 


Determination 
of  court  of  re- 
view in  fiiTour 
of  appeab  touch- 
ing toeh  deei> 
aiooa  to  be  final, 
unless  appealed 
againat  within 
one  month. 


S2.  That  if  the  court  of  review  shall  determine  in  sny 
appeal  touching  any  decision  in  matter  of  law  upon  the 
whole  merits  of  any  proof  of  debt,  then  the  order  of  the  said 
court  shall  finally  determine  the  question  as  to  the  said 
proof,  unless  an  appeal  to  the  lord  chancellor  be  lodged 
within  one  month  from  such  determination ;  and  in  case  of 
such  an  appeal,  the  determination  of  the  lord  chancellor 
thereupon  shall  in  like  manner  be  final  touching  su<^  proof: 
but  if  the  appeal,  either  to  the  court  of  review  or  the  lord 
chancellor,  shall  be  allowed  in  relation  to  the  admission  or 
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refusal  of  evidence^  then  and  in  that  case,  the  proof  of  the 
debt  shall  be  again  heard  by  the  commissioner  or  subdivision . 
court,  and  the  said  evidence  shall  be  then  admitted  or  re- 
jected accordingly. 


SS.  That  after  any  issue  by  this  act  authorized  shall  be  New  trial  of 
tried,  a  new  trial  may  be  moved  in  the  court  of  review,  *""**• 
which  new  trial  shall  be  granted  or  refused  according  to 
the  rules  of  the  common  law  and  the  practice  of  the  courts 
of  Westminster  in  granting  or  refusing  new  trials. 

84.  That  it  shall  be  lawful  for  any  creditor  to  make  proof  Proof  of  debts 
of  his  debt  by  affidavit,  sworn  before  one  of  the  said  judges  ^^  *ffid»^>t»- 
or  commissioners,  or  before  a  master  in  chancery,  ordinary 
or  extraordinary,  or,  if  such  creditor  shall  live  out   of 
England,  by  affidavit  sworn  before  a  magistrate  where  such  • 
creditor  shall  be  residing,  and  attested  by  a  notary  public, 
British  minister,  or  consul ;  subject  nevertheless  to  such 
rules  and  orders  touching  the  personal  attendance  of  any 
creditor  to  make  such  proof  according  to  the  existing  laws 
and  practice- in ibankruptcy  as  the  said  court  of  review, 
with  the  consent  of  the  lord  chancellor,  shall  from  time  to 
time  make  and  direct. 

35.  That  in  every  case  the  assignees  may,  with  the  ap-   Assignees  may 
probation    of  the  proper  subdivision   court,  appoint  the  JJJ^l?!!! 
bankrupt  himself  to  superintend  the  management  of  the  superintend  the 
estate,  or  to  carry  on  the  tnade  for  behoof  of  the  creditors,  STl^Sr"' 
and  in  all  or  any  other  respects  they  may  think  fit  to  aid 

them  in  administering  the  bankrupt  s  estate  and  effects,  in 
such  manner  and  on  such  terms  as  they  may  think  best  for 
the  benefit  of  the  persons  interested  in  the  estate. 

36.  That  the  court  of  review  shall  have  power  to  remove  Remoyal  of 
any  assignee  of  any  estate ;  and  the  order  of  such  court  """g^e"- 
thereupon  shall  be  final  and  conclusive  to  all  intents  and 
purposes,  and  not  subject  to  any  review  by  the  lord  chan- 
cellor or  otherwise. 
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Appeal  to  tbe 
houteof  kMrdk 


S7.  That  in  case  the  lord  chancellor  shall  deem  any  mat- 
ter of  law  or  equity  brought  before  hun  by  way  of  s^ipeal 
from  the  court  of  review  to  be  of  sufficient  difficulty  or 
importance  to  require  the  decision  of  the  house  of  lords,  or 
in  case  both  parties  in  any  proceeding  before  the  court  of 
review  shall  desire  that  any  such  matter  may  be  determined 
in  the  first  instance  by  the  house  of  lords,  and  not  by  the 
lord  chancellor,  then  and  in  such  case  the  lord  chancellor 
or  the  court  of  review  may  direct  the  whole  facts  where- 
upon such  question  of  ]aw  or  equity  shall  arise  to  be  stated 
in  the  form  of  a  petition  of  appeal  to  the  house  of  lords, 
and  the  party  appealing  may  carry  such  appeal  to  the 
house  of  lords  in  like  manner  as  other  appeals  are  pre- 
ferred to  that  house :  provided  always,  that  the  cases  to  be 
lodged  by  the  parties  in  the  house  of  lords  shall  be  con- 
fined in  matter  of  fact,  in  cases  of  appeal  from  the  lord 
chancellor,  to  setting  forth  the  special  case  brought  up  to 
the  lord  chancellor  from  the  court  of  review,  and,  in  cases 
of  appeal  from  the  said  court  of  review,  to  setting  forth  a 
special  case,  to  be  approved  and  certified  in  manner  herein- 
before provided  touching  appeals  to  the  lord  chancellor, 
and  to  such  arguments  on  the  point  of  law  as  the  parties 
may  be  advised  to  state. 


The  eoort  may 
take  eridcnce 
virk  Toee»  or 
apoQ  aiBdaTit 
before  a  judge 
ora 


38.  That  the  said  judges  and  commissioners  of  the  said 
court  of  bankruptcy  shall  in  all  matters  within  their  respec- 
tive jurisdictions  have  power  to  take  the  whole  or  any  part 
of  the  evidence  either  vied  voce  on  oath,  or  upon  affidavits 
to  be  sworn  before  one  of  the  said  judges  or  conunissioners, 
or  a  master,  ordinary  or  extraordinary,  in  chancery,  as  the 
said  court  may  in  any  case  direct,  or  as  the  lord  chancellor 
may  from  time  to  time  prescribe,  by  any  general  rule  to  be 
made  by  virtue  of  this  act. 


Commiasions 
depending  in 
London  to  be 
rvmoTed  into 
the  court  of 
bankruptcy. 


S9.  That  all  power,  jurisdiction,  and  authority  q£  the 
commissioners  named  in  any  commission  of  bankrupt  de* 
pending  in  the  court  of  commissioners  of  bankrupts  in  the 
city  of  London  shall  cease  and  determine,  and  that  erery 
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such  commisdion  shall  thereupon  be  removed  into  the  said 
court  of  bankruptcy,  and  that  all  further  proceeding  thereon 
shall  be  thenceforth  prosecuted  and  carried  on  in  like 
manner  as  if  they  had  been  originally  commenced  therein 
by  virtue  of  a  fiat  under  the  hand  of  the  lord  chancellor* 
issued  pursuant  to  this  act,  save  as  may  be  otherwise 
directed  by  this  act. 

40.  That  it  shall  be  lawful  for  each  commissioner  of  the  Power  to  ap* 

said  court  who  shall  thenceforth  act  in  such  commission,  at  ^^l"*  officW 

assignees  to 

his  discretion,  to  appoint  some  one  of  the  aforesaid  official  act  irith  the 
assignees  to  act  with  the  existing  assignees,  if  any,  under  ®?"^"K  •*- 
such  commissions,  and  to  direct  the  existing  assignees  to  such  comml*. 
pay  and  deliver  over  to  such  official  assignees  all  monies,  "?"**  ^**  uup, 
books,  papers,  and  effects  whatsoever  in  their  possession  or  shall  dellyer 
custody  as  such  assignees ;  and  all  the  real  and  personal  ^^^^  effects, 
estate  of  the  bankrupt  under  such  commission  shall  imme- 
diately on  such  appointment  vest  in  such  official  assignee 
jointly  with  the  existing  assignees,  if  any,  in  like  manner 
as  if  the  proceedings  in  the  said  bankruptcy  had  originally 
been  commenced  by  virtue  of  this  act,  without  prejudice  to 
any  action  or  suit  commenced  or  any  contract  entered  into 
by  the  existing  assignees  at  the  time  of  the  passing  of  this 
act. 

41.  That  wherever  this  statute  hath  used  words  importing  Construction 
the  singular  number  or  the  masculine  gender  only,  yet  it  ■fjle'^entof 
shall  be  understood  to  include  several  matters  as  well  as 

one  matter,  and  several  persons  as  well  as  one  person,  and 
females  as  well  as  males,  and  bodies  corporate  as  well  as 
individuals,  unless  it  be  otherwise  specially  provided,  or 
there  be  something  in  the  subject  or  context  repugnant  to 
such  construction ;  and  that  wherever  the  words  lord  chan- 
cellor are  used,  they  shall  also  be  understood  to  mean 
lord  keeper  and  lords  commissioners  for  the  custody  of  the 
great  seal ;  and  that  this  act  shall  not  extend  either  to 
.Scotland  or  Ireland,  except  where  the  same  are  expressly 
mentioned  or  referred  to. 
Vol.  I.  Y 
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Abolition  of 
feet  to  patentee. 


Sum  to  be  paid 
to  the  secretary 
of  bankrupts  on 
the  granting  of 
eTery  fiat,  and 
application 
thereofl 


43.  That  from  and  after  the  passing  of  this  act  no  com- 
mission of  bankrupt  shall  be  superseded,  nor  any  fiat  an- 
nulled, nor  any  adjudication  reversed,  by  reason  only  that 
the  commission,  fiat,  or  adjudication  has  been  concerted  by 
and  between  the  petitioning  creditor,  his  solicitor  or  agent, 
or  any  of  them,  and  the  bankrupt,  his  solicitor' or  agent,  or 
any  of  them,  save  and  except  where  any  petition  to  super- 
sede a  commission  for  any  such  cause  shall  have  been 
already  presented  and  shall  be  now  pending. 

43.  That  if  the  assignees  of  any  bankrupt's  estate  shall 
agree  to  refer  any  matter  in  dispute  with  any  party  to  arbi- 
tration, in  such  manner  as  by  law  they  are  empowered  to 
do,  such  agreement  of  reference  may  be  made  a  rule  of 
the  court  of  bankruptcy  by  this  act  constituted,  and  there- 
upon all  such  rights,  and  remedies,  duties  and  liabilities, 
shall  accrue  from  such  reference  so  made  a  rule  of  the  said 
court,  in  respect  of  arbitration  and  award,  and  nonperfom^* 

'  ance  of  such  award,  and  otherwise  howsoever,  as  by  law  at 
present  accrue  upon  any  submission  of  reference  made  a 
rule  of  any  of  his  Majesty's  other  courts  of  record. 

44.  That  all  fees  heretofore  payable  to  the  person  hold- 
ing the  patentee's  office  **  for  the  execution  of  the  laws  and 
statutes  concerning  bankrupts  **  shall  cease  and  determine  ; 
and  that  no  fee  whatever  shall  be  payable  to  any  person 
whomsoever  holding  any  office  under  or  by  virtue  of  this 
act,  except  such  as  are  provided  by  this  act,  or  in  the 
schedules  hereto  annexed,  and  except  the  fees  payable  to 
any  commissioner  acting  in  the  execution  of  any  commission 

.or  fiat  issued  or  to  be  issued,  and  to  be  executed  elsewhere 
^  than  in  the  court  of  bankruptcy. 

45.  That  there  shall  be  paid  to  the  lord  chancellor^ 
secretary  of  bankrupts,  upon  the  granting  of  tverf  fiat,  in 
lieu  of  a  commission  of  bankrupt,  by  virtue  of  this  act,  the 
sum  of  ten  pounds ;  and  the  sums  101)0  so  received  by  the 
taid  secretary  shall  be  by  him  paid  once  a  week,  or  oftener, 
as  the  lord  chancellor  shall  think  fit  to  direct,  into  the  blihk 

13  • 
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of  England,  to  the  credit  of  the  accountant-general  of  the 
high  court  of  chancery,  to  a  separate  account,  to  be 
entitled  ^*  the  secretary  of  bankrupts  account  ;*'  and  all 
monies  to  be  paid  into  the  said  account  shall  be  subject  to 
such  general  orders  touching  the  payment  in,  investment^ 
accounting  for,  and  payment  out  of  such  monies  for  the . 
purposes  herein-afler  provided,  as  the  lord  chancellor  shall 
from  time  to  time  think  fit  to  prescribe. 

46.  That  there  shall  be  paid  to  the  said  accountant-  Assignee  of 
general,  to  be  placed  by  him  to  the  like  account  by  the  estate  to  pLy 
official  assignee  of  each  bankrupt's  estate  to  be  adminis-  ^*  ^  ^he  iUw 
tered  in  the  said  court  of  bankruptcy,   out   of  the  first 

monies  that  shall  come  into  his  hands,  and  immediately 
after  the  choice  of  assignees  by  the  commissioners,  the 
sum  of  twenty  pounds. 

47.  That  in  all  cases  of  commissions  of  bankrupt  whicl^  Sums  to  be  paid 
by  virtue  of  the  provisions  herein   contained   shall    be  ^^.'^  "^^  <»™™«- 

•'  »  ^  uoDfl  moved 

removed  into  the  said  court  of  bankruptcy,  and  under  into  the  court 
which  the  choice  of  assignees  shall  have  taken  place  prior  °  bankruptcy, 
to  the  commencement  of  this  act*  there  shall  be  paid  by 
the  assignees  of  every  such  bankrupt's  estate,  in  lieu  of  all 
other  sums  directed  to  be  paid  under  and  by  virtue  of  this 
act,  the  sum  of  three  pounds  on  every  sitting  under  such 
bankruptcy  which  shall  be  held  in  the  said  court,  or  by  any 
division  judge  or  commissioner  thereof;  such  sum  to  be 
paid  to  the  said  accountant-general^  and  to  be  carried  to 
the  said  account  entitled  **  the  secretary  of  bankrupts  ac- 
count:*' provided  always,  that  no  fee  whatever  shall  be  Restriction  of 
paid  on  any  meeting  for  the  purpose  of  auditing  the  ^^^  on  auditing 
assignees  accounts,  unless  there  shall  appear  to  the  com-  counts, 
nuissioners  to  be  sufficient  assets  of  the  bankrupt's  estate 
for  the  payment  thereof. 

48.  That  it  shall  be  lawful  for  the  lord  chancellor's  Poorer  for  the 
secretary  of  bankrupts  for  the  time  being,  and  his  clerks,  J^^J^'^Vto 
and  he  and  they  are  hereby  respectivelg^authorized  and  receive  the  fees 
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in  Uie  first 
schedule. 


required,  to  receive  and  take  the  several  fees  and  sums  set 
forth  in  the  first  schedule  hereto  annexed,  in  respect  of  the 
business  therein  specified  ;  and  the  amount  to  be  so  received 
shall  be  by  the  said  secretary  applied  in  pajrment  of  salaries 
to  a  messenger  and  housekeeper,  and  the  various  other 
expences  of  his  office,  and  the  surplus  (if  any)  of  such 
monies  shall  and  may  be  retained  for  his  own  use. 


Power  for  the 
chief  registrar 
to  recdve  the 
fees  in  the 


49.  That  it  shall  be  lawful  for  the  chief  registrar  of  the 
said  court  of  bankruptcy  for  the  time  being,  and  his  clerks, 
and  he  and  they  are  hereby  respectively  authorized  and 
second  schedule,  required,  to  receive  and  take  the  several  fees  or  sums  set 

forth  in  the  second  schedule  hereto  annexed,  in  respect  of 
the  business  therein  specified;  and  the  amount  to  be  so 
received  shall  be  by  him  applied  in  payment  of  such  salariei^ 
or  sums  of  money  to  clerksy  ushers,  and  other  under 
officers  of  the  said  court  of  bankruptcy,  as  the  lord  chan- 
cellor may  from  time  to  time  order  and  direct;  and  the 
yearly  surplus  (if  any)  of  such  monies  shall  be  divided 
between  the  two  registrars,  or  between  them  and  the 
deputy  registrars  of  the  said  court,  in  such  proportions  as 
the  lord  chancellor  shall  appoint. 


Salaries  of 
judges  and 
other  officers 
of  the  court. 


50.  That  from  and  af^er  the  commencement  of  this  act 
there  shall  be  paid  and  payable,  out  of  the  monies  and 
securities  standing  to  the  said  account  to  be  entitled  ^  the 
secretary  of  bankrupts  account,"  the  yearly  sums  fol- 
lowing, as  and  for  salaries  to  the  judges  and  other  officers 
for  the  time  being  herein- afler  named;  vkMicety  to  the  chief 
judge  of  the  said  court  of  bankruptcy  the  sum  of  three 
thousand  pounds,  to  each  of  the  other  judges  of  the  said 
court  the  sum  of  two  thousand  pounds,  to  each  of  the  com* 
missioners  of  the  said  court  the  sum  of  one  thousand  ^ve 
hundred  pounds,  to  the  lord  chancellor's  secretary  of  bank- 
rupt$,  the  sum  of  one  thousand  two  hundred  pounds,  to 
each  of  the  registrars  of  the  said  court  the  sum  of  eight 
hundred  pounds,  to  each  of  the  deputy  registrars  of  the 
said  court  the  sum  of  six  hundred  pounds,  to  the  first  clerk 
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-of  the  said  secretary  of  bankrupts  the  sum  of  five  hundred 
pounds,  and  to  the  second  clerk  of  such  secretary  the  sum 
of  three  hundred  pounds  ;  which  said  several  sums  shall  be 
paid  from  time  to  time  quarterly,  free  and  clear  from  all 
taxes  and  deductions  whatsoever,  on  the  eleventh  dav  of 
April,  the  eleventh  day  of  July,  the  eleventh  day  of  Oc- 
tober, and  the  eleventh  day  of  January  in  every  year,  by 
equal  portions,  the  first  payment  thereof  respectively  to  be 
made  on  the  eleventh  day  of  April  next ;  and  that  if  any 
person  for  the  time  being  holding  either  of  the  said  offices 
«hall  die,  resign,  or  be  removed  from  the  same,  the  exe- 
cutor or  administrator  of  the  person  so  dying,  or  the  person 
so  resigning  or  being  removed,  shall  be  entitled  to  receive 
«uch  proportionable  part  of  his  salary  as  shall  have  accrued 
during  the  time  that  such  person  shall  have  executed  his 
office  since  the  last  payment ;  and  that  the  successor  of  any 
such  person  so  dying,  resigning,  or  being  removed  as  afore- 
said shall  be  entitled  to  receive  such  portion  of  his  salary  as 
jshall  be  accruing  or  shall  accrue  from  the  day  of  such 
death,  resignation,  or  removal. 

51.  That  no  judge,  commissioner,  registrar,  or  deputy   Restriction  as  to 
registrar  to  be  appointed  by  virtue  of  this  act  shall  during  ^'^^,*"^^®' 
their  respective  continuance  in  such  offices  practise  as  a  tising  as  bar- 
barrUter,  and  that  no  attorney  or  solicitor  whose  name  ^j^"*"* 
jshall  be  on  the  rolls  of  the  said  court  of  bankruptcy,  or  of 

any  of  his  Majesty's  courts  at  Westminster,  as  such  at- 
torney or  solicitor,  shall  be  appointed  to  or  hold  any  of  the 
«aid  offices* 
* 

52.  And  whereas  the  office  of  the  patentee  *'for  the  Provision  for 
execution  of  the  laws  and  statutes  concerninir  bankrupts  *'  compensaaon  to 

°  *^  the  patentee  of 

is  now  held  by  the  Reverend  Thomas  Thurlow,  by  virtue  of  bankrupts. 
a  grant  thereof  by  letters  patent  made  to  him  for  the  term 
of  his  natural  life,  and  the  same  office  hath  also  been  granted 
by  letters  patent  to  the  honourable  William  Henry  John 
^ott  for  the  term  of  his  natural  life,  after  the  termination 
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of  the  previous  existing  interest  therein :  and  whereis  tb^ 
duties  of  the  said  office,  and  the  fees  and  emolnraenta  paj- 
able  in  respect  thereof,  will  by  virtue  of  the  provisiODs  of 
this  act  be  wholly  discontinued ;  and  it  is  just  and  reason- 
able that  such  compensation  as  is  herein-after  provided 
should  be  made  to  the  said  patentees,  in  lieu  of  such  feet 
and  emoluments;  be  it  therefore  enacted*  that  the  ac- 
eountant-gener^  and  the  two  senior  masters  of  the  high 
court  of  chancery  shall  be  and  they  are  hereby  appointed 
commissioners  for  the  purpose  after  mentioned;  and  Uie 
said  commissioners  shall,  within  six  months  after  the  passing 
of  this  act,  by  examination  on  oath  or  otherwise,  whicb 
oath  they  and  each  of  them  are  and  is  hereby  authorised 
to  administer,  inquire  into  and  ascertain  the  amoont  of  te 
annual  clear  legal  profits  and  emoluments  of  the  said  office^ 
to  be  computed  on  an  average  of  the  last  three  years,  (after 
deducting  all  payments  accustomed  to  be  made  thereanent,) 
and  shall  certify  such  amount  in  writing  under  their  hands 
to  the  lord  high  chancellor,  whereupon  an  annuity  equd  to 
such  amount  shall  forthwith  become  a  charge  on  an  accoont 
to  be  opened  by  the  said  accountant-general^  and  to  be  ep* 
titled  **  the  secretary  of  bankrupts  compensation  accouat," 
and  shall  be  paid  and  payable  to  the  said  Thomaa  Thurlow 
during  his  natural  life,  and  from  and  after  his  decease  to 
the  said  William  Henry  Scott  during  his  natural  life,ia 
case  he  shall  survive  the  said  Thomas  Thurlow ;  which  an- 
nuity shall  commence  and  be  computed  from  the  eleventh 
day  of  January  next^  and  be  payable  half-yearly  by  equd 
portions  on  the  eleventh  day  of  July  and  the  eleventh  day 
of  January  in  every  year,  the  first  of  such  payments  to  be 
made  on  the  eleventh  day  of  July  next :  provided  always, 
that  in  case  of  the  death  of  either  of  the  said  patentees  ia 
the  interval  between  either  of  the  said  half-yearly  days  of 
payment,  his  executor  or  administrator  shall  be  entitled  to 
receive  a  proportionate  part  of  the  annuity  then  payabk 
to  the  day  of  his  decease ;  and  that  the  said  Williaiu  Henry 
John  Scott,  in  case  he  shall  survive  the  said  Thomas  ThurioWf 
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shall  be  entitled  to  receive  on  the  next  half-yearly  day  of 
payment  afler  bis  decease  a  proportipnfite  part  only  of  hia. 
said  annuity  from  the  day  of  such  decease* 

5S.  And  whereas  the  duties  of  the  several  persons  now  Compensation 
acting  as  commissioners  of  bankrupt  in  London,  and  Ithe  er^cl^rf*the 
&es  and  emoluments  accustomed  to  be  received  by  them,  hanaper,  &c 
will  be  abdished  by  the  provisions  of  this  act,  apd  the  clerk, 
of  the  hanaper,  purse-bearer,  and  other  officers  of  the  lord 
chancellor  and  of  the  high  court  of  chancery,  have  beeii 
accustomed  to  receive  certain  fees,  which  will  also  be 
abolished  by  this  act ;  and  it  may  be  just  and  necessary 
that  in  all  or  some  of  such  cases  compensation  should  bs 
made  in  respect  of  such  fees  so  to  be  abolished ;  be  it 
enacted,  that  it  shall  be  lawful  for  the  }ords  commissioners 
of  his  majesty's  treasury,  by  examination  on  oath  or  other<* 
wise,  which  oath  they  and  each  of  them  are  and  is  hereby 
authorized  to  administer,  to  inquire  into  and  ascertain  the 
^i^ipujU  amount  of  the  lawful  fees  and  emoluments  of  such 
comipissioners  and  other  officers  received  by  them,  and  to 
award  to  all  and  every  or  such  one  or  more  of  the  said 
commissioners  as  they  the  said  lords  of  the  treasury  shall 
deem  to  be  entitled  to  the  same  an  annuity  or  annuities,  of 
such  an  amount  and  for  such  term  as  the  said  lords  of  the 

• 

treas^ry  shall  find  to  be  a  fair  and  reasonable  compensation 
for  the  loss  to  be  sustained  by  all  or  any  of  the  commissioners 
wd  officers  aforesaid  by  the  abolition  of  the  said  fees»  and 
fhfdl  certify  the  amount  of  such  annuity  or  annuities,  in 
writing  under  their  hands,  to  the  lord  high  chancellor,  whq 
shall  thereupon  have  power  to  order  the  amount  so  certified 
as  payable  to  each  commissioner  or  other  officer  to  be  paid 
out  of  the  monies  and  securities  to  be  standing  to  the  said 
ficcount  to  be  entitled  *'  the  secretary  of  bankrupts  com- 
pensation account;"  and  the  same  shall  be  payable  and 
paid  accordingly  to  the  respective  persons  aforesaid,  with- 
out any  deduction  whatsoever:  provided  always,  that  the 
-annual  sum  to  be  so  payable  to  any  one  of  the  said  com- 
inissioners  of  bankrupt  shall  not  exceed  the  sum  of  two 
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hundred  pounds,  and  shall  not  be  paid  to  any  sach  com' 
nissioner  who  at  the  commencement  of  this  act  or  at  any 
time  afterwards  thaHl  hold  any  public  office  or  employment 
of  an  annual  value  greater  than  the  annuity  to  be  so  cer- 
tified as  payable  to  him,  or  be  in  the  receipt  of  any  yearly 
sum  of  money  in  lieu  of  or  as  a  compensation  for  the  pro- 
ceeds of  any  such  office  or  employment  exceeding  in 
amount  such  annuity,  so  long  as  any  such  office  or  employ- 
ment shall  be  so  held,  or  such  sum  of  money  shall  continue 
to  be  received. 


Froviao  as  to 


to  clerk  of  the 
haaaper. 


54h  Provided  always,  that  the  annuity  or  compensatioo 
hereby  directed  to  be  made  to  the  derk  of  the  hanaper 
shall  be  fixed  and  regulated  upon  the  same  computatioo 
and  in  like  manner  as  is  above  provided  with  respect  to  the 
annuity  or  compensation  for  the  patentee  of  the  bankrupts 
office. 


1^  ;^  ^*  "^^^  ^^^  ^^  purpose  of  raising  a  fund  to  meet  the 
into  the  bank  by  Compensations  herein*before  directed  to  be  made  to  the 
official  awgoee.  g|^^  patentees  and  conmiissioners  of  bankrupt,  there  shall 

be  paid  by  the  official  assignee  of  each  bankrupt's  estate  to 
be  administered  in  the  said  court  of  bankruptcy,  imme- 
diately after  the  choice  of  the  assignees  by  the  crediton, 
or  so  soon  afterwards  as  a  sufficient  sum  shall  come  into  his 
hands  for  the  purpose,  over  and  beyond  the  sum  herdn- 
before  directed  to  be  paid  by  such  official  assignee,  the 
sum  of  ten  pounds,  into  the  bank  of  England,  to  the  credit 
of  the  said  accountant-general,  to  be  carried  to  a  separate 
account  to  be  entitled  **  the  secretary  of  bankrupts  com- 
pensation account ;"  and  in  like  manner  there  shall  be  paid 
to  the  said  accountant-general,  to  be  placed  by  him  to  the 
like  account,  by  such  official  assignee,  for  every  sitting  of 
the  said  court  of  bankruptcy,  or  of  any  divisioo  judge  or 
commissioner  thereof,  other  than  the  sitting  at  wiiidi  any 
person  may  be  adjudged  a  bankrupt,  or  any  sitting  for  the 
choice  of  assignees,  or  any  sitting  for  receiving  proofe  of 
debt  prior  to  such  choice,  or  any  sitting  at  which  any  bank* 
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rupt  shall  pass  his  or  her  last  examinatioDy  or  any  sitting  at 
which  any  dividend  shall  be  declared,  or  any  sitting  at 
which  the  bankrupt's  certificate  shall  be  signed  by  the 
commissioners,  the  sum  of  one  pound,  and  for  every  such 
sitting  at  which  a  dividend  shall  be  declared  a  sum  of 
money  or  fee  according  to  the  amount  at  such  sitting 
ordered  to  be  divided,  such  fee  being  regulated  by  the  fol- 
lowing scale,  videUcetf  for  all  sums  not  exceeding  ten  thou- 
sand pounds  ten  shillings  in  every  one  hundred  pounds,  and 
for  any  excess  above  ten  thousand  pounds  two  shillings  and 
sixpence  in  the  one  hundred  pounds ;  such  several  pay- 
ments to  be  made  within  one  week  after  such  sittings 
respectively  shall  be  held ;  and  all  monies  to  be  paid  into 
the  said  last-mentioned  account  shall  be  subject  to  such 
general  orders  touching  the  payment  in,  investment,  ac- 
counting for,  and  payment  out  of  such  monies  for  the 
purposes  herein-before  provided,  as  the  lord,  chancellor 
shall  from  time  to  time  think  fit  to  prescribe ;  and  when 
and  as  such  last-mentioned  compensations  shall  from  time 
to  time  cease  to  be  payable,  it  shall  be  lawful  for  the  said 
lord  chancellor,  as  he  may  see  fit,  to  direct  that  lesser  sums 
shall  be  paid  by  the  said  official  assignees  at  the  several 
times  and  for  the  purpose  last  aforesaid. 

56.  That  if  at  any  time  it  shall  appear  to  the  lord  chan-  In  case  of  a 
cellor  that  the  monies  and  securities  standing  to  the  said  J^J^"o?* 
account  to  be  entitled  **  the  secretary  of  bankrupts  ac-  bankrupts 
count,"  together  with  the  fees  expectant  and  to  be  payable  J^'S^celbr 
to  such  account,  shall  be  sufficient  to  answer  and  pay  the  may  order  an 
several  salaries  and  other  payments  for  the  time  being  ^^ 
chargeable  thereon,  and  to  leave  a  surplus  applicable  to  the 
purpose  afler  mentioned,  it  shall  be  lawful  for  the  lord 
chancellor  to  order  such  abatement  to  be  made  in  the  fees 
herein-before  made  payable  by  the  secretary  of  bankrupts 
and  by  the  said  official  assignees,  or  by  either  of  them,  to 
the  said  account  to  be  entitled  ''the  secretary  of  bank- 
.rupts  account,*'  as  may  to  the  said  lord,  chancellor  from  time 
to  time  seem  just  and  reasonable. 
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Remunentioo 
to  official 


57*  Tlia(  it  shall  be  lawful  for  tbe  coiBiiiiflaicmer  beCwe 
wfaom  any  person  shall  be  adjudged  a  bankrupt  in  tfae-ttid 
court  of  bankruptcyy  or  who  shall  appoint  an  eficid  afi« 
signee  under  the  power  herein-before  given  fer  that  pur- 
pose, to  order  and  allow  to  be  paid  out  of  the  bankrupt's 
estate  to  the  official  assignee  diereof*  as  a  remuneradon 
for  bis  services,  such  sum  of  money  as  shall  appear  to  such 
commissioner,  upon  consideration  of  the  amount  of  the 
bankrupt's  property,  and  the  nature  of  the  duties  to  be  per- 
formed by  such  official  assignee,  to  be  Just  and  reasonable. 


Penalty  on  any 
offieer  taking 


58.  That  if  any  judg^,  commissioner,  registrar,  deputy 
registrar,  deik,  messenger,  assignee,  or  any  other  officer  or 
person  whatsoever  shall,  for  any  thing  done  or  pretended 
to  be  done  under  this  act,  or  any  other  act  relating  to  bank* 
tupts,  or  under  colour  of  doing  any  thing  under  this  act  or 
any  other  such  acts,  fraudulently  and  wilfully  demand  or 
take,  or  appoint  or  allow  any  person  whatsoever  to  take  for 
him  or  on  his  account,  or  for  or  <m  account  of  any  person 
by  him  named,  or  in  trust  for  him  or  for  any  other  persoa 
by  him  named,  any  fee,  emolument,  gratuity,  sum  of  money, 
or  any  thing  of  value  whatsoever,  other  than  is  allowed  bj 
this  act,  and  any  other  such  act  as  aforesaid,  such  person, 
when  duly  convicted  thereof,  shall  forfeit  and  pay  the  sum 
of  five  hundred  pounds,  and  be  rendered  incapable  and  is 
hereby  rendered  incapable  of  holding  any  office  or  place 
whatsoever  under  his  Majesty,  his  heirs  or  successors. 


Oflfencet  agaioft       59.  That  any  such  offender  may  be  prosecuted  either  by 
this  act.  information  at  the  suit  of  his  Majesty's  attorney -general,,  or 

by  criminal  information  before  his  majesty's  court  of  king^s 
bench,  or  by  indictment:  provided  always  nevertheless, 
that  if  any  registrar,  deputy  registrar,  clerk,  messenger,  or 
assignee  shall  commit  any  offence  against  this  act,  it  shall 
and  may  be  lawful  for  the  court  of  review  or  the  lord  chan- 
eeUor  to  dismiss  die  person  so  offending,  upon  proof  made 
%efi>fehim  or  then^  of  «uch  offinice  having  been  committed, 
upon  a  rule  to  shew  cause :  provided  faither»  that  if  such 
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court,  on  cause  being  shewn,  shall  think  fit  to  direct  an 
issue  to  be  tried  touching  the  matter  of  the  said  charge, 
such  issue  may  be  tried  before  the  said  chief  judge  or  one 
of  the  other  judges  of  the  said  court  of  review. 

60.  That  no  judge,  commissioner,  registrar,  or  depoty  Jodgvand 
registrar,  secretary  of  bankrupts,  or  official  assignee,  or  u,5^^  j^^ 
other  officer  to  be  appointed  by  virtue  of  this  act  shall,  digiUe  to  nt 
during  their  respective  contmoance  in  such  offices,  be      ^" 
capable  of  being  elected  or  of  sitting  as  a  member  of  the 

house  of  commons. 

61.  That  this  act  shall  commence  and  take  effect  from  CommeiieeiiMot 
and  afler  the  passing  thereof,  as  to  the  appointment  of  the 

judges  and  other  officers  hereby  authorized,  and  as  to  all 
other  matters  and  things,  from  and  after  the  eleventh  day 
of  January  next* 
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Tlie  First  Schedule  of  Fees  before  referred  to. 


For  every  docket  struck,  and  not  acted 
upon        -        -         -  ... 

For  every  renewed  fiat        -         - 

For  every  petition  of  appeal  answered  for 

hearing        -         -         .  - 

For  every  order  on  hearing        -        -      - 
For  every  previous  minute  of  order 
For  every  warrant  for  advertising  decla- 
ration of  insolvency         -  - 
For  every  certificate  of  a  fiat  issued  to 

authorize  advertisement  in  the  gazette 

For  every  search  made  for  fiat  or  other 

proceeding        -         -        -         -        - 

For  filing  affidavits  and  other  documents  - 

For  copies  of  affidavits,  orders,  and  other 

proceedings,  per  folio  of  ninety  words  - 


The  Second  Schedule  of  Fees  before  referred  to. 


On  filing  every  fiat        -         -  .        - 

For  every  certificate  of  bankrupts  con- 
formity       •        -        •        -        .        - 
On  entering  every  appeal  for  hearing  in 
the  court  of  review         -  -  • 

For  every  order  pronounced  by  that  court 
For  every  previous  minute  or  order 
For  entering  every  matter  for  hearing  in  a 
subdivision  court        .         -         -        - 
For  every  order  pronounced  there 
For  fees  on  the  trial  of  every  issue,  to  be 

paid  by  the  successful  party 
For  every  search  made  in  the  court 
For  filing  affidavits  and  other  documents  - 
For  copies  of  affidavits,  orders,  and  other 
proceedings,  per  folio  of  ninety  words  - 
For  every  subpoena  ad  test,  and  other  writ 
issued  out  of  the  court        ... 
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GENERAL  RULES  AND  ORDERS 


IK 


BANKRUPTCY. 


1.  It  is  ordered  that  all  affidavits  and  other  documents 
directed  to  be  filed  in  the  Court  of  Bankruptcy  be  filed 
with  the  registrars  of  the  court. 

2.  That  the  Registrars*  Office  shall  be  at  the  Court  of 
Commissioners  of  Bankrupts  in  Basinghall  Street,  in  the 
city  of  London,  and  shall  be  kept  open  daily,  Sundays  only 
excepted,  in  the  morning  from  10  to  4,  and  in  the  evening 
from  7  to  9. 

3.  That  attornies  and  solicitors  shall  be  admitted  and 
enrolled  in  the  Court  of  Bankruptcy  by  order  of  the  Court 
of  Review. 

4<.  That  every  attorney  and  solicitor  of  any  of  the 
superior  courts  at  Westminster  may  be  admitted  and  en- 
rolled in  the  said  Court  of  Bankruptcy,  upon  the  production 
of  a  certificate  from  the  proper  officer,  and  upon  filing  his 
own  affidavit  of  his  beine  such  attorney  or  solicitor,  and  of 
the  date  of  his  former  admission,  such  affidavit  to  be  sworn 
by  him,  if  residing  in  London,  or  within  ten  miles  thereof, 
before  the  Court  of  Review,  and  if  residing  elsewhere, 
before  a  master  in  ordinary  or  extraordinary  in  chancery. 

5.  That  a  roll  or  book  shall  be  kept  by  the  registrars, 
where  shall  be  enrolled  the  names  of  all  attornies  and 
solicitors  admitted  in  the  Court  of  Bankruptcy,  on  payment 
to  the  registrar  of  a  fee  of  5s.  for  such  admission  and 
enrolment.  Such  fee  to  be  applied  in  the  first  instance  to 
the  payment  of  the  expense  ot  preparing  such  roll  and  the 
books  necessary  for  the  due  registration  of  the  names,  and 
the  surplus  to  the  same  purpose  as  the  fees  in  the  second 
schedule  of  the  statute  I  &2  Will.  4,  c.  56. 
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6.  That  the  regtstran  or  their  deputies  shall  forthwith 
cause  to  be  prepared  a  proper  alphabetical  book  for  the 
purposes  after  mentioned;  and  that  the  same  shall  be  pub- 
licly kept  at  the  Registrars'  Office,  to  be  there  inspected 
by  any  such  attorney  cnr  solicitor  as  aforesaid,  or  his  clerk, 
without  fee  or  reward ;  and  that  every  attorney  or  solicitor 
admitted  in  the  Court  of  Bankruptcy,  and  residing  in  Lon- 
don, or  within  ten  miles  thereof,  shall,  upon  his  admission, 
enter  in  such  book,  in  alphabetical  order,  his  name  and 
place  of  abode,  or  some  other  proper  place  in  London, 
Westminster,  or  the  Borough  of  Southwark,  or  within  one 
mile  of  the  said  office,  where  he  may  be  served  with  notices, 
sununonses,  orders,  and  rules  in  matters  depending  in  the 
said  court ;  and  as  often  as  any  such  attorney  or  solicitor 
shall  change  his  place  of  abode,  where  he  may  be  served 
as  aforesaid,  he  shall  make  the  like  entry  thereof  in  the 
said  book;  and  that  all  notices,  summonses,  orders  and 
rules,  which  do  not  require  personal  service,  shall  be 
deemed  sufficiently  served  on  such  attorney  or  solicitor, 
if  a  copy  thereof  be  left  at  the  place  lastly  entered  in  such 
book,  with  any  person  resident  at  or  belonging  to  such 
place ;  and  if  any  such  attorney  or  solicitor  shcdl  neglect 
to  make  such  entry,  then  the  hxing  up  of  any  notice,  or 
the  copy  of  a  summons,  order,  or  rule,  for  such  attorney 
or  solicitor,  in  the  office  of  Uie  chief  registrar,  shall  be 
deemed  as  effectual  and  sufficient  as  if  the  same  had  been 
served  at  such  place  of  residence  as  aforesaid. 

7.  All  existing  commissions,  when  transferred  to  the 
Court  of  Bankruptcy,  shall  be  duly  registered  in  the  Re- 
gistrars' Office,  in  books  to  be  kept  for  that  purpose,  and 
shall  be  prosecuted  before  such  commissioner  as  the 
Court  of  Review  shall  appoint. 

8.  That  the  assignees  appointed  under  such  commissions 
shall  be  at  liberty  to  retain,  until  further  order,  the  custody 
of  the  commission  and  proceedings  heretofore  taken  thereon, 
according  to  the  present  practice  in  bankruptcy. 

0.  That  all  proceedincs  before  the  commissioner  in  the 
Court  of  Bankruptcy  AaH  be  written  on  parchment  or 
paper  9f  one  uniform  size,  and  shall  remain  of  record  in  the 
said  court. 

10.  That  every  fiat  issued  by  the  Lord  Chancellor,  to  be 
prosecuted  in  the  Court  of  Bankruptcy,  shall  be  filed  of 
record  in  the  Registrars'  Office,  within  seven  days  from  the 
date  thereof,  and  that  no  appointment  for  the  opem'ng  of 
any  such  fiat  shall  be  made  until  it  shall  have  been  so  filed. 
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11.  That  upon  every  application  for  an  appointment  for 
opening  any  nat,  the  registrar  shall,  in  the  presence  of  the 
solicitor  applying  for  tne  same,  allot  such  fiat,  by  ballot, 
to  one  of  the  commissioners  of  the  court,  according  to  the 
regulations  to  be  from  time  to  time  prescribed  by  the  Court 
of  Revievr,  except  in  cases  of  second  or  renewed  fiats, 
which  shall  go  to  the  same  commissioner  before  whom  the 
former  commission  or  fiat  was  prosecuted. 

12.  That  upon  the  making  of  an  appointment  for  opening 
any  fiat,  the  registrar  shall,  m  the  presence  of  such  attor- 
ney or  solicitor,  write  upon  the  face  of  the  fiat  the  name  of 
the  commissioner  before  whom  the  same  is  to  be  opened. 

IS.  That  each  fiat  shall  be  prosecuted  before  the  com- 
missioner so  ppointed,  unless  otherwise  specially  ordered 
by  the  Court  of  Review,  or  one  of  the  judges  thereof. 

14.  That  the  commissioners  shall  sit  daily,  (Sundays  and 
holidays,  to  be  hereafter  named,  only  excepted,)  at 
10  o'clock,  at  the  Court  of  Commissioners  of  Bankrupts 
in  Basinghall  Street,  and  shall  hold  their  subdivision  courts 
at  the  sdme  place  as  occasion  may  require. 

15.  That  a  deputy  registrar  shall  attend  upon  each  comr 
missioner  to  take  minutes  of,  to  draw  up,  and  have  the 
charge  of,  all  proce^edings  before  him,  under  the  superin- 
tendence of  the  chief  registrar. 

16.  That  in  lieu  of  attaching  a  copy  of  the  Gazette  to  the 
proceedings  in  each  bankruptcy,  the  deputy  registrar  shall 
make  a  memorandum  of  the  appearance  of  the  advertise^ 
ment  in  the  Gazette^  and  of  the  date  thereof,  with  proper 
reference  to  the  file,  to  facilitate  search. 

17.  That  the  official  assignees  be  divided  equally  among 
the  six  commissioners. 

18.  That  each  commissioner  shall  appoint  his  class  of 
assi^ees  to  act  in  rotation  under  the  several  bankruptcies 

Srosecuted  before  him ;  such  rotation  to  be  settled  by 
allot,  according  to  such  regulations  as  aforesaid,  except 
in  special  cases  to  be  referred  by  the  commissioner  adjudi- 
cating therein  to  the  other  commissioners  of  his  Subdivision 
Court,  or  the  Court  of  Review. 

19.  That  the  same  rules  for  the  appointment  of  official 
assignees  shall  be  followed  as  to  existing  commissions; 
but  it  is  recommended,  that  no  official  assignee  be  .api> 
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pointed  under  commissions  already  opened,  unless  there 
appears  good  cause  for  so  doing. 

^20.  That  the  appointment  of  any  assignee  or  assignees 
to  any  bankrupt*8  estate  shall  be  under  the  hand  of  the 
commissioner,  and  shall  remain  of  record  in  the  said  Court 
of  Bankrupt<nr;  and  certificates  of  such  appointment, 
under  the  seal  of  the  court,  shall  be  delivered  to  such 
assignee  by  the  registrar,  upon  application  for  the  same. 

21.  That  no  official  assignee  shall  either  directly  or  in- 
directly carry  on  any  trade  or  business,  or  hold  or  be 
engaged  in  any  office  or  emplojmient  other  than  his  said 
office  and  employment  as  official  assignee. 

22.  That  each  official  assignee  shall  find  sureties  to  the 
extent  of  SfiOOL,  and  shall,  together  with  such  sureties, 
(except  where  otherwise  especially  directed  by  the  Court 
of  Review,)  execute  a  joint  and  several  bond  to  the  two 
registrars  for  the  time  being,  and  the  survivor  of  them,  in 
the  penal  sum  of  6,000/. 

23.  The  official  assignees  to  be  made  liable  to  the  whole 
amount,  and  the  sureties  to  be  liable  together  to  the  like 
amount,  in  such  proportions  as  shall  be  approved  of  by  the 
Court  of  Review,  provided  that  no  one  surety  shall  be  made 
liable  for  more  than  3,000/.  nor  for  less  than  IfiOOL 

24<.  That  each  official  assignee  shall,  on  pain  of  his  dis- 
missal, give  immediate  notice,  in  writing,  to  the  chief  re- 
gistrar lor  the  time  being,  of  the  death  or  insolvency  of 
either  of  his  sureties ;  and  shall,  if  required,  cause  a  new 
bond  to  be  executed  to  the  like  amount  by  another  surety, 
to  be  approved  of  as  above. 

^.  That  eadi  official  assignee  shall  follow  the  instruc- 
tions of  the  Commissioner  under  whom  he  acts,  according 
to  the  exigencies  of  each  particular  case,  subject  to  such 
directions  as  shall  from  time  to  time  be  prescribed  by  the 
Court  of  Review. 

26.  That  each  official  assignee  shall  pay  into  the  Bank  of 
England,  to  the  credit  of  the  accountant-general  of  the 
High  Court  of  Chancery,  all  such  sums  of  money  as  shall 
come  to  his  hands,  as  soon  as  they  shall  amount  to  100/.; 
and  at  the  time  of  paying  in  such  monies  shall  state  in 
writing,  delivered  therewith  to  the  cashier  of  the  Bank  of 
England,  the  date  and  the  amount  of  the  payment,  the  name 
of  the  official  assignee  making  it,  the  name  and  description 
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of  the  bankrupt  or  bankrupts,  and  the  particular  estate 
to  which  the  money  belongs,  and  that  it  is  to  'be  placed 
to  the  credit  of  the  said  accountant-general,  and  of  such 
particular  estate,  and  shall  take  a  receipt  for  the  same 
from  the  cashier  of  the  Bank,  and  carry  it  to  the  office 
of  the  accountant-general,  who  will  give  a  proper  voucher 
for  such  receipt,  such  voucher  to  be  produced  when  called 
for  by  the  commissioners. 

21.  That  it  is  recommended  to  the  commissioners  to 
allow  the  official  assignees  1  per  cent,  on  the  monies  they 
respectively  receive,  and  1^  per  cent,  more  on  the  monies 
actually  to  be  divided,  subject  nevertheless  to  be  increased 
or  diminished  in  any  case  under  special  circumstances;  to 
be  referred  to  the  Court  of  Review. 

28.  That  the  messengers  shall,  upon  taking  possession, 
forthwith  take  an  inventory  of  the  bankrupt's  effects ;  but 
that  no  appraisement  shall  be  made,  or  other  expenses 
incurred,  without  the  special  direction  of  the  commis- 
sioner, until  after  the  appointment  of  the  creditors' 
assignees. 

29.  That  a  table  of  fees  to  be  allowed  to  messengers 
having  in  the  year  1828  been  approved  of  by  the  then 
Lord  Chancellor,  and  the  duties  of  messengers  having 
been  since  diminished,  it  is  recommended  to  the  com- 
missioners that  all  fees  contained  in  that  table,  except  the 
following,  be  for  the  future  disallowed  in  the  taxation  of 
the  messengers'  bills : — 

J.       dm 

Attending  the  commissioners  until  the  adjudication 
for  warrant  of  seizure  -  -  -  -  10    0 

Executing  the  warrant  at  each  place  -  -  IS    4 

Summons  to  bankrupt  to  surrender!  and  duplicate       5    0 

Service  of  summons  on  bankrupt         -  -  -    6    8 

Preparing  advertisement  for  the  Gazette,  and  copy, 

and  attending  with  and  for  the  same  -  -    6    8 

Possession  from  the  day  of  execution  of  the  war- 
rant of  seizure  to  the  choice  of  assignees,  and  no 
longer,  per  day        --         ---         -50 

Pk'eparing  warrant  for  bringing  up  the  bankrupt 
from  prison,  attending  commissioner  to  sign  the 
same,  and  service  on  tne  gaoler         -         -         -  IS    4 

Summons  for  assignees  to  attend  audit  meeting       -    6    8 

Preparing  summonses,  and  serving  same  upon  the 
assignees  -,-----68 

Proclaiming  bankrupt)  when  he  does  not  surrender 
to  the  commission      -        -        -        -        -        -S4 
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In  cote  <^eommittal  by  the  Contmiatitmers. 

Taking  into  custody,  and  executing  their  warrant, 
messenger,  and  men's  attendance,  with  coach-     s,    d, 
hire,  and  expenses         -         -  -  -  -  21    0 

If,  in  execution  of  any  of  the  business  above  mentioned, 
the  messenger  and  his  man,  or  either  of  them,  shall  be 
compelled  to  travel  any  considerable  distance  from  Londoo, 
we  submit,  that  besides  the  above  fees,  and  in  addition  to 
travelling  and  other  necessary  expenses,    an  allowance 
should  be  made  for  the  time  employed  at  the  foUowing  rate 
per  day : —  «.  d 

For  the  messenger         -        -        -        -        -        -68 

For  his  man  -         -         .--         .-50 

50.  That  all  petitions  presented  to  the  Court  of  Review 
shall  be  enterea  at  the  Registrars*  Office,  and  that  the  fiat 
directing  the  attendance  thereon  shall  be  under  the  seal  of 
the  Court  of  Bankruptcy,  and  that  the  original  petition 
shall,  when  served,  be  returned  to  the  Registrar  on  or 
before  the  hearing,  and  be  filed  of  record,  and  that  it  sludl 
not  be  necessary  to  recite  such  petitions  at  length  in  any 
order  pronounced  by  the  Court  tnereon. 

51.  That  all  the  process  of  the  Court  of  Review  shall  be 
under  the  seal  of  the  Court  of  Bankruptcy. 

52.  That  all  agreements  of  reference,  to  be  made  rules 
of  the  Court  of  Bankruptcy,  shall  be  so  made  by  order  of 
the  Court  of  Review,  and  all  matters  arising  thereon  shaH 
be  heard  and  determined  by  the  Court  of  Review. 

SS.  That  all  c|uestions  respecting  the  conduct  of  the  offi- 
cers and  practitioners  of  the  Court  of  Bankruptcy  shall  be 
brought  before  the  Court  of  Review. 

5(4.  That  all  recognizances  to  be  taken  and  acknow- 
ledged in  the  Court  of  Bankruptcy  shall  be  taken  and 
acknowledged  before  the  Court  of  Review. 

• 

55.  That  the  practice  in  the  Court  of  Review  shall, 
until  otherwise  ordered,  be  conformed  as  nearly  as  may 
be  to  the  present  practice  in  matters  before  the  Lord 
Chancellor. 

56.  That  the  First  Subdivision  Cburt  shall  consist  of 
Charles  Frederick  Williams,  Joshua  Evans,  Robert  George 
Cecil  Fane,  Esqrs.;  and  the  Second  iSubdivisioh  Court  shall 
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consist  of  John  Herman  Merivale,  John  Samuel  Martin 
Fonblanque,  and  Edvrard  Holroyd,  Esqrs. 

T.  Erskinb,  C.  J.    Albert  Psll,  J. 
J.  Cross,  J.  G.  Ross,  J. 

Approved,  BRoyouAM,  C 

J<muary  12,  1832. 


Court  ofRevieWy  Jan.  1%  1832. 

It  is  Ordered,  That  all  commissions  of  bankrupt  here- 
tofore issued  and  directed  to  the  first  and  second  lists  of 
Commissioners  of  Bankrupt  shall,  when  removed  into  the 
Court  of  Bankruptcy,  be  prosecuted  before  Charles  Fre- 
derick Williams,  Esq. 

All  commissions  directed  to  the  3d  and  4th  lists  shall, 
in  like  manner,  be  prosecuted  before  John  Herman  Meri- 
vale,  Esq. 

All  commissions  directed  to  the  5th  and  6th  lists  shall,  in 
like  manner,  be  prosecuted  before  John  Samuel  Martin 
Fonblanque,  Esq. 

AU  commissions  directed  to  the  7th  and  8th  lists  shall, 
in  like  manner,  be  prosecuted  before  Joshua  Evans,  Esq. 

All  commissions  directed  to  the  9th  and  10th  lists  shall, 
in  like  manner,  be  prosecuted  before  Edward  Holroyd, 
Esq. 

All  commissions  directed  to  the  11th  list  shall,  in  like 
manner,  be  prosecuted  before  Charles  Frederick  Williams, 
Esq.,  and  Joshua  Evans,  Esq.,  or  one  of  them. 

All  commissions  directed  to  the  12th  list  shall,  in  like 
manner,  be  prosecuted  before  John  Herman  Merivale,  Esq., 
and  Edward  Holroyd,  Esq.,  or  one  of  them. 

And  all  commissions  directed  to  the  ISth  and  14th  lists 
shall,  in  like  manner,  be  prosecuted  before  Robert  George 
Cecil  Fane,  Esq.  * 

Provided,  that  in  the  absence  of  any  commissioner  any 
other  commissioner  may  sit  for  him. 

By  the  Court. 

It  is  Ordered,  That  the  fiats  upon  a  petition  for  hearing 
in  the  Court  of  Review,  do  direct  the  attendance  of  parties 
thereon  to  be  on  the  eighth  day  from  the  day  of  presenting 
^every  such  petition. 

The  petition  to  be  served,  four  days  before  the  expiration 
of  the  time  at  which  the  attendance  thereon  is  ordered, 
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except  in  the  caaes  of  a  petitioo  presented  to  flay  a 
certificate* 

The  above  directions  to  be  without  prejudice  to  anj 
application  to  the  Court  in  respect  of  either  the  attendance 
of  or  service  on  parties,  or  the  hearing  of  the  petition. 

T.  Erskike,  C.  J.     A.  Pell,  J. 
J.  Cross,  J.  G.  Ross,  J. 

Memorandum. 

It  is  to  be  understood  that  the  eight  days  and  four  days 
respectively,  in  the  directions  above  mentioned,  be  taken 
as  inclusive  of  the  days  of  presenting  and  of  serving  such 
petitions  respectively ;  and  exclusive  of  Sundays,  although 
an  intermediate  day. 

Court  ofBemew^  Jan.  16,  18S2. 

It  is  Ordered,  That  all  Petitions  now  depending  before 
the  Lord  Chancellor  in  matters  of  Bankruptcy  may  be  set 
down  for  hearing  in  the  Court  of  Review,  upon  modal  for 
that  purpose. 

T.  Erskine,  C.  J.     A.  PXLL,  J. 
J.  Cross,  J.  G.  Roeb^  X 


Approved,  and  let  my  Secretary  of  Bankrupts  attend  the 
Court  of  Review  with  any  petitions,  copies  of  petitions, 
affidavitSt  or  other  documents,  as  the  said  Court  may  direct. 

BEouoaAJfyC 

January  17, 1832. 


Qmri  qfSeview,  FAruary  %  1832i 

It  is  Ordered,  That  each  official  assignee  shall  present 
for  acceptance  all  unaccepted  bills  of  exchange,  aa  soon  as 
he  shall  receive  the  same,  and  before  he  deposits  them  in 
the  Bank  of  England,  as'  hereinafter  directed. 

That  each  official  assignee  shall  deposit  in  the  Bank  of 
England,  to  the  credit  of  the  accountant-general  of  the 
High  Court  of  Chancery,  all  bills,  notes,  and  other  nego- 
tiable instruments,  except  unaccepted  bills  of  exchange,  as 
soon  as  he  shall  receive  the  same ;  and  shall  deposit  in  like 
manner  all  unaccepted  bills  of  exchange,  as  soon  aa  the 
same  shall  have  been  accepted,  or  refused  acceptance;  and 
shall  at  the  time  of  such  deposit  leave  a  statement  in 
writing  with  the  cashier  of  the  Bank  of  England,  specifying 
the  date  and  contents  of  the  instruments  so  deposited,  the 
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same  of  the  official  assignee  making  the  deposit,  the  name 
and  description  of  the  bankrupt  or  bankrupts,  and  the 
particular  estate  to  which  the  same  respectively  belongs ; 
and  that  such  instruments  respectively  are  to  be  deposited 
to  the  credit  of  the  said  accountant-general,  and  of  such 
particular  estate ;  and  shall  also  take  a  receipt  for  the  same 
from  the  cashier  of  the  Bank,  and  carry  it  to  the  office  of 
the  said  accountant-general,  who  will  give  a  proper  voucher, 
to  be  produced  when  called  for  by  the  commissioners. 

That  when  and  as  soon  as  any  bill,  note,  or  other  nego- 
tiable instrument,  deposited  as  aforesaid  in  the  Bank  of 
England  in  the  name  of  the  accountant-general,  in  pursu- 
ance of  the  statute  1  &  2  W.  4,  c.  56,  or  of  any  order  of 
the  Lord  Chancellor  or  the  said  Court,  shall  become  due, 
the  Governor  and  Company  of  the  Bank  of  England  shall, 
without  any  direction  from  the  accountant-general,  deliver 
all  such  bills,  notes,  or  other  negotiable  instruments,  to  one 
of  the  cashiers  of  the  Bank,  who  is  to  present  the  same  for 
payment  and  receive  the  sums  of  money  due  thereon 
respectively,  and  forthwith  to  pay  the  sums  so  received  (if 
any)  into  the  Bank  of  Englancl,  to  be  there  placed  to  the 
credit  of  the  said  accountant-general,  to  the  credit  of  the 
respective  estates  to  which  the  said  bills,  notes,  or  other 
negotiable  instruments  were  placed  at  the  time  of  deli- 
vering the  same  to  the  said  cashier. 

And  in  case  the  said  bills,  notes^  or  other  negotiable 
instruments,  or  any  of  them,  shall  not  be  paid,  we  said 
Governor  and  Company  of  the  Bank  of  England  shall  cause 
such  bills,  notes,  and  other  negotiable  instruments,  as  are 
by  law  required  to  be  noted  and  protested,  to  be  delivered 
to  a  notarv  for  that  purpose,  and  to  be  noted  and  protested, 
accordingly ;  and  shaU,  afler  the  same  shall  have  been  so 
noted  or  protested,  as  the  case  may  be,  again  deposit  the 
same  in  the  Bank  of  England  to  the  credit  of  the  said 
accountant-general,  and  to  the  credit  of  the  respective 
estates  to  which  the  same  were  placed  at  the  time  of  deli- 
vering the  same  to  the  said  cashier. 

And  the  said  Governor  and  Compauy  shall  debit  the 
account  of  each  estate  with  such  sums  of  monev  as  shall  be 
paid  by  them  for  the  expenses  of  noting  and  protesting 
such  bills,  notes,  or  other  negotiable  instruments  respec- 
tively as  shall  have  been  placed  to  the  credit  of  such  estate* 

And  the  said  Governor  and  Company  of  the  Bank  of 
Enffland  are  forthwith,  after  every  such  receipt  of  money 
or  deposit  of  any  note,  bill,  or  other  negotiable  security,  to 
certify  to  the  said  accountant-general  the  sum  of  money 
received  (if  any)  on  each  such  bill,  note,  or  any  such  ne- 
gotiable security,  and  placed  to  the  credit  of  each  such 
estate  as  aforesaid,  or  tnat  such  bill,  note,  or  other  nego- 
tiable instrument  has  been  dishonoured,  and  been  again 
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deposited  to  the  credit  of  such  estate,  as  the  case  may  be, 
and  the  sum  with  which  each  such  estate  has  been  debited 
as  aforesaid. 

T.  Erskike,  C.  J.    Albxbt  Fell,  J. 

J.  Caossy  J.  6.  Ro8K»  J. 

Approved,  Brouoram,  C. 
FAruary  %  1882. 

Court  of  Review,  Pdffuary  15,  1832. 

It  is  further  Oroerbd,  That  as  often  as  any  bill,  note, 
or  other  negotiable  instrument,  that  shall  have  come  to 
the  hands  of  any  official  assignee,  shall  be  dishonoured, 
such  official  assignee  shall  forthwith  give  such  notice 
thereof  as  is  by  law  required  from  the  holder  of  such  bill, 
note,  or  other  negotiable  security  respectively. 

T.  Erskinb,  C.  J,    Albert  Pxll,  J. 
J.  Cross,  J.  O.  Rosb,  J. 

Approved,  Brovgham,  C. 


Suting  qpedal 
nrcunurtuioM 
in  Report. 


loTestiiig  mo- 
ney in  Ex* 
chequer  Billa. 


Court  of  Bemew,  Marek  19, 1852. 

It  is  Ordered,  That  in  all  matters  referred  by  this 
court  to  any  judge  or  commissioner  of  the  Court  of  Bank- 
ruptcy, such  judge  or  commissioner  may  in -his  report  state 
such  special  circumstances  as  he  shall  think  fit,  without 
being  specially  directed  so  to  do. 

And  it  is  further  Ordered,  That  any  one  of  the 
judges  of  the  Court  of  Bankruptcy  may,  as  often  as  it  shall 
appear  to  him  expedient,  by  order  under  his  hand,  direct 
any  money,  which  may  have  been  paid  into  the  Bank  of 
England  by  any  official  assignee  to  the  credit  of  the 
bankrupt's  estate,  to  be  invested  in  the  purchase  of  Ex- 
chequer bills ;  and  may  in  like  maimer  du*ect  the  sale  or 
exchange  of  such  Exchequer  bills,  and  also  the  exchange, 
sale,  and  transfer  of  any  stock  in  the  public  funds,  or  in 
any  public  company,  or  of  any  Exchequer  bills,  India 
bonds,  or  other  public  securities,  which  shall  have  been 
transferred,  delivered,  or  paid  by  axiy  official  assignee  into 
the  Bank  of  England  to  the  credit  of  such  estate ;  and  may 
direct  the  proceeds  thereof  to  be  laid  out  in  the  purchase 
of  Exchequer  bills,  or  to  be  carried  to  the  credit  of  the 
accountant-general  of  the  High  Court  of  Chancery,  and 
of  such  bankrupt's  estate:  and  the  accountant-general 
of  the  High  Court  of  Chancery  shall  and  may,  pursuant  to 
such  order,  make  such  purchase,  sale,  and  transfer,  without 
any  further  order  or  direction  from  this  court;  and  the 
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expenses  thereof  may  be  charged  to  the  account  of  the 
estate  for  the  benefit  of  which  the  same  shall  have  been 
respectively  made. 

And  it  is  further  Ordered,  That  all  smns  of  money  As  to  the  pay- 
which  are  by  law  payable  out  of  any  bankrupt's  estate  for  ment  of  charges 
allowance  to  the  bankrupt^  or  for   remuneration  to  the  «nd  expenses 
official  assignee,  or  for  the  discharge  of  the  solicitor's  biU,  ^^^  «»>- 
or  of  any  other  lawful  expenses  incurred  or  payable  by  the  "*'"'"*°' 
assfgnees,  shall  and  may,  when  duly  settled  and  allowed, 
be  paid  out  of  the  monies  and  securities  so  delivered  and 
paid  into  the  Bank  of  Eugland  as  aforesaid,  at  such  times 
and  in  such  manner  as  any  one  of  the  judges  of  this  court 
shall,  by  order  under  his  hand,  direct ; — provided  that  such 
order  specify  the  amount  of  such  payment,  the  purpose  to 
which  it  is  to  be  applied,  and  the  person  to  wnom  or  to 
whose  order  the  same  is  to  be  made.    And  the  accountant- 
general  of  the  High  Court  of  Chancery  shall  and  may, 
pursuant  to  such  order,  pay  the  sum  of  money  specified 
therein  out  of  such  bankrupt's  estate,  without  any  further 
evidence  of  the  same  bein^  due  and  payable,  and  without 
any  further  order  or  direction  from  this  court. 

And  it  is  further  Ordered,  That  a  duplicate  of  such 
orders  shall  be  respectively  filed  with  the  proceedings  in 
the  Court  of  Bankruptcy.* 

T.  Erskine,  C.  J.    Albert  Pell,  J. 

J.  Cross,  J.  6.  Ross,  J. 


GENERAL  RULE. 

Omrt  of  Banknqficy,  Tuesday^  27th  March,  18S2. 

It  is  hereby  Ordered,  That  when  any  certificate  of  the  As  to 
appointment  of  an  assignee  or  assignees,  hereafter  to  be  eertifiaites  of 
made  in  any  bankruptcy  prosecuted  elsewhere,  shall  be  appointment  of 
brought  to  the  registrar  of  this  court,  to  be  sealed  pursuant  *^J^J,^ 
to  the  act  1  &  2  WilL  4.  c.  56.  there  shall  be  produced  SJ^Jac^try 
to  him  duplicate  original  certificates,  written  in  the  form  fat,  see  l  A:  s 
hereinafter  mentioned,  with  an   affidavit  of  an  attesting   W,  4.  e.  S6. 
witness  to  the  signatures  to  both;  and  that  one  of  such  >*^^' 
duplicates,  together  with  the  affidavit,  shall  be  left  with 


*  This  order  does  not  appear  to  have  been  approved  by  the  Lord 
Chancellor ;  and  perh^M  there  was  no  necessity  fbr  soch  approval,  as  to 
the  greater  part  of  it,  under  the  construction  of  the  32d  section  cf  the 
1  &  3  Xr.4.  c  56.  But  quare,  whether  the  first  part  of  the  order  does  not, 
unimportant  as  the  matter  is»  in  strictness  require  the  Chancellor's  coo- 
,  sent,  according  to  the  construction  of  the  lltktectiin  of  the  above  statute. 
D.&C. 
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the  registrar,  to  be  filed  of  record ;  and  the  i>ther,  wbeo 
•o  sealedy  shall  be  returned  to  the  party  prodadng  the 
same. 

Am  IT  18  FURTHBB  Ordbbxd,  That  every  such  certi- 
ficate shall  (wwftrffg  tmitandis)  be  drawn  up  in  the  form  fol- 
lowing  :— 

*<  We  the  undersigned,  being  the  major  ^art  of 
the  persons  duly  authorised  to  act  as  conunisaionen, 
in  a  prosecution  of  bankruptcy  against  jUJS^  bj 
virtue  of  a  fiat  of  the  Lord  High  Chancellory  beariag 
date  the  day  of  in  the  year 

,  do  hereby  certify,  that  CD. 
and  £•  F*  are  this  day  duly  appointed  aasigiiees  of 
the  estate  and  effects,  real  ana  peraonaiy  of  the  said 
A.  Bf9  pursuant  to  the  statutes  in  such  case  made 
and  proyided. 

«  Given  under  our  hands  at  this 

day  of  in  the  rear 

(Signed  by  three  Coounissioners.) 
'«  To  His  Majesty's  Court  of  Bankruptcy.** 

And  it  is  furthbb  Obpbred,  That  ail  such  duplicates 
shall  be  signed,  as  often  as  circumstances  will  permit,  at 
the  meeting  where  such  assignees  are  appointed*  And 
that  no  charge  shall  be  allowed  to  any  commissioner  for 
or  in  respect  of  any  such  certificate ;  nor  shall  the  registrar 
make  any  charge  for  or  in  respect  of  the  sealing  thereof, 
except  the  charge  allowed  by  the  said  act  for  nling  aifi- 
davits  and  other  documents. 

T.  Ebskine,  C.  J.    Albbrt  Pbll,  J. 

J.  Cross,  J.  G.  Ross,  X 

Approved,  this  27th  day  of  March  1832. 
Bbouobam,  C. 


Astotheregu-  Qmrt  of  Review,  March  28,  ISS2. 

latum  of  the  Jx  IS  Orperep,  That  when  a  dividend  has  been  or  nmj 

dindend  ^^  declared  under  any  commission,  and  where  any  part  oif 

^1^°^       ^     the  bankrupt's  estate  shall  have  been  paid  into  the  Bank  of 

England  by  any  official  assignee  to  the  credit  of  the  ac- 
countant-general of  the  High  Court  of  Chancery  and  of 
such  bankrupt's  estate,  any  one  of  the  judges  of  this  court 
may,  by  order  under  his  hand,  direct  the  sum  ordered  to 
be  divided,  or  such  part  thereof  as  may  be  required,  to  be 
carried  over  from  such  account  to  an  account  to  be  opened 
in  the  books  of  the  Bank  of  England  in  the  name  of  the 
same  estate,  to  be  intituled  '*  The  Dividend  Account,*'  in 
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which  order  thall  be  specified  the  names  of  the  chief  regis- 
trar of  the  Court  of  Bankruptcy  for  the  time  being,  and 
of  the  official  assignee  appointed  to  such  estate;  and  Uie 
judge  shall  execute  two  jMurts  of  his  said  order,  one  part 
of  which  shall  be  filed  and  remain  of  record  with  the  pro- 
ceedings in  such  bankruptcy!  and  the  other  part  shall  be 
delivered  by  the  official  assignee  to  the  said  accountant- 
general,  who  shall  thereupon  by  his  certificate  direct  the 
sum  specified  in  the  Judge's  order  to  be  carried  over  as 
aforesaid,  and  shall  in  such  certificate  state  the  names  of 
the  chief  registrar  and  official  assignee  mentioned  in  the 
Judge's  order,  and  shall  direct  the  cashiers  of  the  Bank  to 
pay  the  money  so  carried  over  to  the  drafts  of  the  official 
assignee,  countersigned  by  the  chief  or  other  registrar 
duly  authorized  to  countersign  the  same,  and  such  transfer 
shall  be  made  accordingly,  and  the  cashiers  of  the  Bank 
shall,  out  of  the  monies  so  carried  over,  pay  all  drafts  so 
drawn  and  countersigned  as  aforesaid. 

And  it  is  further  Ordkrbd,  That  when  any  such  SoUdtorto 
order  of  dividend  shall  have  been  made,  the  solicitor  to  the  make  out  a  list 
commission  shall  forthwith  make  out  a  list  of  the  creditors,  of  creditoiii  after 
and  shall  place  in  separate  columns,  after  the  name  of  each  ^^  ^d  deiu' 
creditor,  tne  amount  of  his  debt,  and  the  sum  whidi  he  is  Ter  it  to  the 
entitled  to  receive  in  respect  thereof,  by  virtue  of  such  Official  Anig- 
order  of  dividend,  leaving  another  column  in  blank  for  the  nee. 
purpose  hereinafter  mentioned,  and  shall  to   each  name 
prenx  a  number  in  regular  series,  and  shall  sign  such  list, 
and  lay  it  before  the  assignees  chosen  bv  the  creditors, 
who  shall  examine  and  sign  the  same,  and  the  solicitor  shall 
then  deliver  the  list  to  Uie  official  assignee,  who  shall  ex- 
amine and  sign  the  same  if  correct,  and  shall  take  a  copy 
thereof,  and  shall  deliver  the  original  to  the  chief  registrar. 

And  it  is  furthbr  Ordxrbd,  That  the  chief  registrar  R^ulations  as 
shall,  upon  the  receipt  of  the  said  list,  deliver  to  the  official  to  signing 
assignee  books  contaming  as  many  blank  drafts  and  receipts  dra<^  for  the 
as  may  be  necessanr,  and  in  sucn  form  as  shall  from  time  .^^.?^f^^ 
to  time  be  prescribed  by  this  court,  and  the  official  as-    ^^*  ^'^^* 
signee  shall  number  and  fill  up  a  draft  for  each  dividend, 
by  inserting  in  each  draft  the  name  of  the  creditor  to  which 
the  number  of  such  draft  is  prefixed  in  the  list,  and  the 
dividend  payable  to  him;  and  the  official  assignee  shall 
take  the  draft  book  so  filled  up  to  the  chief  registrar,  who 
shall  compare  the  same  with  the  list  in  his  possession,  and 
shall  sign  all  such  drafts  as  he  shall  find  correctly  drawn, 
and  in  case  of  any  error  shall  cancel  such  drafts  as  are  in* 
correctly  drawn,  and  fill  up  and  sign  others  in  lieu  thereof, 
and  shall  return  the  draft  book  so  signed  to  the  official 
assignee  for  the  purposes  hereinafter  mentioned,  who  shall 
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thereupon  number  and  fill  op  tlie  receipis  to  camapaa^ 
with  the  drafU  so  signed. 

aad  the  pradoe.        AVD   IT   IS   FURTHEE   OROERKDy   That   wlien   anj   SU^ 

tiooofieeiiritict  creditor  or  any  person  duly  authorized  under  his  hand  to 
bdld  by  the  receive  his  dividend  shall  apply  for  payment,  the  official 
ereditor.  assignee  shall  require  the  production  of  su<:h  securities 

(if  any)  as  the  creditor  may  hold  for  sudi  debt,  and  if 
satisfied  that  the  amount  of  the  said  dividend  still  remaim 
due,  shall  fill  up  the  date  in  the  draft  and  receipt ;  and 
upon  the  creditor,  or  such  other  person  authorized  aa  afore- 
said, signing  the  receipt  for  such   dividend,  the  offidsl 
assignee  shall  mark  the  securities  (if  any)  with  the  amount 
of  that  dividend,  and  shall  sign  and  deliver  the  draft  for 
the  same ;  provided  that  no  dividend  shall  be  paid  to  any 
creditor  holding  any  security  for  his  debt  until  such  secu- 
rity shall  be  produced,  without  the  special  directiona  of  the 
commissioner  in  that  behalf. 
ComninMOficr         And  it  IS  FURTHER  Ordbrbd,  That  if^  after  audi  list 
nunr  alfcr  Iku     shall  have  been  so  made  and  signed,  it  shall  from  any  cause 
«Dd  eueel  seem  expedient  and  just  to  the  commissioner  that  such  list 

^''^  should  be  altered,  the  said  commissioner  may  make  such 

alterations  as  to  him  shall  seem  just,  or  may  direct  a  new 
list  to  be  made,  and  may  thereupon  cancel  all  such  drafb 
(if  any)  as  shall  be  thereby  rendered  useless,  and  direct 
other  drafU  to  be  drawn  corresponding  with  the  amended 
or  new  list  (as  the  case  may  be^,  and  the  registrar  and 
official  assignee  shall  thereupon  ml  up  and  sign  such  new 
drafts,  and  pay  the  same  to  the  several  creditors^  as  herein- 
before directed.  Provided  that  every  such  alteration  in 
the  amount  of  a  dividend  shall  be  inserted  in  the  blank 
column  of  such  list,  and  shall  be  signed  by  such  commis- 
sioner, and  that  every  new  list  shall  be  signed  by  the  com- 
missioner and  official  assignee  before  any  drait  shall  be 
drawn  in  pursuance  thereof. 
Astore-traiitfer  And  it  is  further  Ordered,  That  when  any  part  of 
of  uiiap|propriau  ||jg  money  so  transferred  by  the  said  accountant  general 
*"^^  shall  become  and  remain  unappropriated  to  the  payment 

of  any  such  dividend,  the  commissioner  may,  by  order 
under  his  hand,  direct  such  residue  to  be  carried  back  to 
the  account  from  which  it  was  originally  transferred,  and 
the  same  shall  thereupon  be  carried  back  accordingly,  and 
a  certificate  of  such  transfer  shall  be  sent  to  the  omce  of 
the  said  accountant  general* 
Prorision  for  ^^^  '^  ^^  FURTHER. ORDERED,  That  when  in  conscquence 

the  ligoature  of  the  death,  sickness,  or  unavoidable  absence  of  the  chief 
of  drftfU  on  the  registrar,  or  for  any  othepr* sufficient  cause,  it  may  be  expe- 
u^*  ciiVf  ^^  dient  to  appoint  some  other  person  to  sign  draffs,  or  to  do 
*     '  any  other  act  hereby  required  from  the  cl^ief  registrar,  any 
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one  of  the  judges  of  this  court  maj,  by  order  under  his 
handy  to  be  executed  in  duplicate,  name  and  appoint  one 
of  the  deputy  registrars  to  act  for  the  chief  registrar  in 
that  behalf,  one  part  of  which  order  shall  be  left  by  the 
deputy  registrar  named  in  such  order  at  the  Bank  of 
JSngland,  who  shall,  at  the  same  time,  sign  his  name  in  the 
firm  book  kept  at  the  Bank  for  such  purpose,  and  the  other 
part  of  such  order  shall  be  filed  with  the  proceedings  in 
that  bankruptcy,  and  thereupon  all  drafU  for  that  dividend 
signed  by  such  deputy  registrar  shall  be  payable  and  paid, 
as  if  the  same  had  been  signed  by  the  chief  registrar  named 
in  the  certificate  of  the  said  accountant-general. 

And  it  is  further  Ordbrsd,  That  when,  in  case  of  the  ProTiaon  in 
death,  removal,  sickness,  or  imavoidable  absence  of  any  case  of  the 
official  assignee  named  in  the  certificate  of  the  accountant-  ^^j!|i|^l{^^ 
general,  any  other  shaU  be  appointed  to  act  in  his  stead,  ^^^^^^^ 
the  official  assignee  so  appointed  shall  leave  at  the  Bank 
a  certificate  of  his  appointment  under  the  seal  of  the  court, 
and  shall  at  the  same  time  sign  his  name  in  the  said  firm 
book,  and  thereupon  all  drafts  for  that  dividend  drawn  and 
signed  by  such  official  assignee  shall  be  payable  and  paid 
as  if  they  had  been  signed  by  the  official  assignee  named 
in  the  certificate  of  the  said  accountant-general. 

And  it  is  further  Ordered,  That  any  one  of  the  judges  One  of  the 
of  this  court  may,  from  time  to  time,  upon  application  made  Judges  may 
to  him  in  that  behalf,  make  such  order  relative  to  the  pay-  ™^«  ***7  <*"^ 
ment  and  delivery  in,  investment,  and  payment  and  de-  "**^t^^^' 
livery  out,  of  the  monies,  bills,  securities,  and  other  effects  delivery  of 
of  any  bankrupt,  in  the  hands  of  any  official  assignee,  or  by  monies,  hill%&o. 
him  paid  and  delivered  into  the  Bank  of  England,  as  to 
such  judge  shall  seem  expedient  and  just,  such  order  to  be 
executed  in  duplicate,  and  one  part  thereof  to  be  filed  with 
the  proceedings,  and  the  other  to  be  delivered  to  the  offi- 
cial assignee. 

And  it  is  further  Ordered,  That  when  and  so  often  Regulation  as 
as  any  Exchequer  bill  or  bills  deposited  in  the  Bank  of  En-  to  the  payment 
gland  to  the  credit  of  the  accountant-general  of  the  High  ^^  '^iJ^*^ 
Court  of  Chancery,  and  of  the  estate  of  any  bankrupt,  pur-  ™*",'2ii£r 
suant  to  the  statute  1  &  2  Will,  4.  c.  56*  or  to  any  order  of  this  ^"  ' 
court,  shall  be  in  course  of  payment,  the  governor  and  com- 

Sany  of  the  Bank  of  England  shall  and  may,  without  any 
irection  firom  the  accountant-general,  cause  all  such  bills 
so  in  course  of  payment  to  be  delivered  to  one  of  the 
cashiers  of  the  Bank,  who  is  to  receive  the  interest  due 
thereon,  and  exchange  the  same  for  new  bills,  in  case 
such  new  bills  are  i^ued,  or  otherwise  to  receive  the  prin- 
cipal money  and  Interest  due  on  such  of  the  said  bills  so 
in  course  of  payment  as  cannot  be   exchanged,  and  pay 
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the  said  interest,  or  principal  and  interest,  (as  the  case 
may  be^)  into  the  Bank  of  England,  and  deposit  all  such 
new  bills  in  the  Bank,  to  be  there  placed  to  the  credit 
of  the  said  accoantaot«general  and  of  the  same  bank- 
rupt's estate  to  which  the  former  bills  were,  at  the  several 
times  of  delivering  the  same  to  the  cashiers  for  the  pur- 
pose aforesaid,  placed.  And  the  said  Governor  and  Com- 
pany of  the  Ba^  of  England  are  forthwith  after  every 
such  exchange  and  receipt  of  interest,  or  of  principal  and 
interest,  to  certify  to  the  said  accountant^eneral,  without 
any  direction  frmn  him  for  that  purpose,  the  numbers, 
dates,  and  sums  of  the  new  bills  taken  in  exchange,  and 
the  amount  of  the  interest,  or  principal  and  interest,  (as 
the  case  may  be,)  received  on  each  bill,  or  set  of  biUs, 
placed  to  the  same  account. 

And  it  is  FumTusa  Ordxrsd,  That  these  orders  be 
entered  with  the  registrar  of  this  court,  and  copies  d 
them,  signed  by  the  chief  registrar,  be  sent  to  tne  ac- 
countant-general of  the  High  Court  of  Chancery,  and  to 
the  Governor  and  Company  of  the  Baiok  of  England. 

T.  Ebskinx,  C*  J.     Albert  Pbll,  J. 
J.  Cross,  J.  G.  Hosx,  J. 
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2&3Gul.  iV.  Cap.  114. 

An  Aet  to  amend  the  Laws  reloHng  to  Bankrupts. 

[15th  Afiguit  18S2.] 

Wf  HEREAS  by  an  act  paised  in  the  sixth  year  of  the 
reign  of  his  late  Majesty,  intituled  '*  An  act  to  amend  the  6  G.  4.  c.  16. 
laws  relating  to  bankrupts/'  it  is  among  other  things  enacted, 
thai  the  Lord  Chancellor  may,  upon  petition,  direct  any 
depositions,  proceedings,  or  other  matter  relating  to  com* 
missions  of  bankruptcy  to  be  entered  of  record  by  a  proper 
person,  to  be  appointed  by  the  Lord  Chancellor  for  that 
purpose,  or  by  his  deputy :  and  whereas  the  sard  act  con- 
tains no  sufficient  provision  for  making  such  depositions 
or  office  copies  of  the  record  thereof  evidence,  and  is  in 
other    respects  defective:  andwhereas  by  an  act  passed 
in  the  first  and  second  years  of  the  reign  of  his  present 
Majesty,  intituled  <<  An  act  to  establish  a  court  of  bank-  a&2G.4.c.56. 
ruptcy/*  it  is  amongst  other  things  enacted,  that  every  fiat 
prosecuted  in  the  said  court  of  bankruptcy  shall  be  filed 
and  entered  of  record  in  the  said  court :  and  whereas  the 
said  last-mentioned  act  contains  no  provision  for  the  en- 
tering of  record  in  the  said  court  fiats  prosecuted  else- 
where, and  the  depositions  and  proceedings  under  such 
fiats,  or  for  the  proof  thereof:  and  whereas  it  is  expedient 
that  the  record  of  all  matters  in  bankruptcy  should  be 
under  the  same  custody;  be  it  therefore  enacted  by  the 
King's  nbost  excellent  Majesty,  by  and  with  the   advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons^ in  this  present  parliament  assembled,  and  by  the 
autbprity  of  the  same,  that  the  records  of  all  commissions  ProvMing  for 
of  bankrupt,  and  of  all  proceedings  under  the  same,  which  records  under 
may  ha¥e  been  heretofore  entered  of  record  pursuant  to  fonner  oommis- 

•^  /.  .     J  I.        stons  of  bonk- 

or  under  colour  of  the  said  first-recited  act  or  any  other  rupt. 
Vol.  I.  [z] 
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act,  shall  be  removed  into  the  said  court  of  bankruptcy, 
and  shall  be  kept  as  records  of  the  said  court  in  such  place 
as  the  judges  of  the  said  court  shall  from  time  to  time 
direct;  and  that  it  shall  and  maybe  lawful  for  the  judges 
of  the  court  of  bankruptcy  to  nominate  the  person  here- 
tofore appointed  by  the  Lord  Chancellor  to  enter  such 
proceedings  of  record,  or,  in  case  of  his  refusal  to  accept 
such  office,  some  other  fit  and  proper  person,  as  the  clerk 
of  enrolment  to  the  said  court,  at  such  salary,  to  be  paid 
out  of  the  fees  herein-after  mentioned,  as  the  Lord  Chan- 
cellor shall  by  writing  under  his  hand  direct;  and  that 
such  clerk  of  the  enrolments  and  his  successors  (to  be 
appointed  in  like  manner,  at  the  like  salary,)  shall  have 
the  care  and  custody  of  all  the  said  records  so  removed 
as  aforesaid,  and  shall  in  like  manner  enter  of  record  all 
matters  and  proceedings  in  bankruptcy  which  by  this  act 
or  by  the  said  recited  acts,  or  by  any  order  made  in  pur- 
suance thereof,  are  or  may  be  directed  to  be  entered  of 
record,  upon  payment  of  the  fees  herein-afier  mentioned. 

Matters  inroUed  2.  Provided  always,  and  be  it  declared  and  enacted,  that 
i82rdeemedto  ^^^  Commissions  of  bankruptcy  issued  before  the  first  day 
be  effectually  of  September  one  thousand  eight  hundred  and  twenty-five, 
record.  &nd  all  depositions  and  other  proceedings  relating  to  such 

commissions,  directed  to  be  inrolled,  and  actually  entered 
of  record  upon  or  since  that  day,  shall  be  deemed  and 
taken  to  have  been  well  and  effectually  entered  of  record. 

Certificate  of  3.  Provided  nevertheless,  and  be  it  further  enacted,  that 

have  thrLme  ^^  certificate*  of  such  entry,  purporting  to  be  signed  by 
effect  as  if  com-  the  person  appointed  to  enter  such  proceedings,  or  by  his 
bc^' inued  be-  deputy,  shall  have  the  same  effect  as  if  such  commission 
fore  Sept.  1825.  had  been  issued  after  the  said  first  day  of  September  one 

thousand  eight  hundred  and  twenty-five,  and  shall  be  re- 
ceived in  evidence  without  proof  of  the  appointment  or 
handwriting  of  such  person. 
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4.  And  be  it  enacted,  that  any  one  of  the  judges  of  the  Judges  may 
court  of  bankruptcy  shall  have  full  power  and  authority,  sioM  to  be"en- 
upon  application  made  to  him  for  that  purpose,  to  direct  ^^red  on  record, 
such  officer  to  enter  upon  the  records  of  the  court  any 
commission  of-  bankrupt  at  any  time  heretofore  issued,  and 

the  depositions  and  proceedings  had  and  taken  under  the 

same,  or  such  part  or  parts  thereof  as  such  judge  shall 

think  fit :  provided  always,  that  it  shall  and  may  be  lawful   CertaiD  matters 

for  such  officer  to  enter  of  record   the  several  matters  "^y*^<^"^'*^ 

on  application 

directed  by  the  said  recited  Acts  or  either  of  them  to  be  of  parties, 
entered  of  record,  upon  the  application  of  or  on  behalf  of 
any  party  interested  therein,  without  any  special  order  for 
that  purpose. 

5.  And  be  it  further  enacted,  that  all  fiats  already  issued  Fiats  to  be  en- 
or  hereafter  to  be  issued  in  lieu  of  commissions  of  bankrupt  on  appHaSon  ' 
to  be  prosecuted  elsewhere  than  in  the  said  court  of  bank-  of  any  interested 
ruptcy,  and  all  adjudications  of  bankruptcy  by  the  persons 

named  in  such  fiats  to  act  as  commissioners,  and  all  ap- 
pointments of  assignees,  and  certificates  of  conformity, 
made  and  allowed  under  such  fiats,  may  and  shall  be  en- 
tered of  record  in  the  said  court  of  bankruptcy,  upon  the 
application  of  or  on  behalf  of  any  party  interested  therein, 
on  the  payment  of  the  fees  hereafter  mentioned,  without 
any  petition  in  writing  presented  for  that  purpose ;  and  that 
any  one  of  the  judges  of  the  said  court  may,  upon  petition, 
direct  any  deposition  or  other  proceeding  under  such  fiat 
to  be  entered  of  record  as  aforesaid. 

6-  And  be  it  further  enacted,  that  there  may  and  shall  Fee  for  entry  of 
be  paid  for  the  entry  of  every  commission  and  fiat  the  fee  ^^^j  g^j^ 
of  two  shillings,  and  for  the  entry  of  every  certificate  of 
conformity  and  of  every  assignment  the  fee  of  six  shillings 
each,  and  for  the  entry  of  every  examination  such  fee  as 
the  court  of  review  shall  from  time  to  time  fix  and  ap- 
point, not  exceeding  the  rate  of  one  shilling  for  every  folio 

[z2] 
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t)iereof,  and  for  the  entry  of  ev^ry  i^judicAtion  of  bank- 
ruptcy, deposition,  appointment  of  asaigneeSs  iMid  ef&j 
other  proceeding  or  matter  relating  to  conmvisaiQna  or  fiata, 
the  fee  of  two  shillings  each ;  which  fees  shall  be  paid  to 
the  chief  registrar  for  the  time  being,  and  ahall  be  applied 
by  him  to  the  payment  of  the  expences  of  such  enfolmeat 
and  the  salary  of  such  officer ;  and  the  balance  thereof,  if 
any,  shall  be  applied  to  the  payment  of  such  other  expences 
attending  the  said  court  of  bankruptcy  as  the  judges 
thereof,  with  the  consent  of  the  Ix)rd  Chancellor,  shall 
from  time  to  time  direct. 

Provision  in  7*  And  be  it  further  enacted,  that  in  the  event  of  the 

oTwUneMs!^^     death  of  any  of  the  witnesses  deposing  to  the  petitioning 

creditor's  debt,  trading,  or  act  of  bankruptcy^  under  any 
commission  or  fiat  already  issued  or  hereafter  to  be  issued, 
it  shall  be  lawful  for  the  assignees  appointed  under  sudi 
commission  or  fiat,  and  for  all  persons  daimiiig  through  or 
under  them,  or  acting  by  or  under  their  authority,  in  the 
cases  hereafter  mentioned,  to  produce  and  read  in  evidence^ 
in  all  courts  of  civil  judicature,  and  in  all  civil  proceedings, 
in  maintenance  and  support  of  such  commission  or  fiat,  any 
deposition  of  such  deceased  witness  relative  to  such  peti- 
tioning creditor's  debt,  trading,  or  act  of  bankruptcy,  which 
shall  have  been  duly  entered  of  record  pursuant  to  the 
provisions  of  the  said  recited  acts  or  of  this  act ;  and  the 
production  or  reading  of  such  depositions!  or  of  any  copy 
thereof,  duly  authenticated  according  to  the  provisions  of 
the  said  recited  acts  or  of  this  act,  shall  have  the  same 
effect  as  if  the  matters  alleged  therein  had  been  deposed  to 
by  the  same  witness  in  such  court  according  to  the  ordi- 
nary course  and  practice  thereof:  provided  always,  that 
the  before-mentioned  depositions  shall  be  read  in  evidence 
in  such  cases  only  where  the  party  using  the  same  shall 
claim,  maintain,  or  defend  some  right,  title,  interest,  claim, 
or  demand  which  the  bankrupt  might  have  claimed,  main- 
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tainedy  or  defended  in  case  no  commission  of  bankrupt  or 
fiat  bad  issued,  and  sball  not  be  read  in  evidence  in  any 
action  or  proceeding  now  pending  by  which  the  validity 
of  any  commission  or  fiat  is  or  may  be  brought  into 
question. 

8.  And  be  it  further  enacted,  that  no  fiat  issued  or  to  be  No  fiat  to  be 
issued  in  lieu  of  a  commission  of  bankrupt,  whether  pro*  dem»  unlos 
secuted  in  the  court  of  bankruptcy  or  elsewhere,  nor  any  ^^^  entered  of 
adjudication  of  bankruptcy  or  appointment  of  assignees,  or 
certificate  of  conformity  under  such  fiat,  shall  be  received 

in  evidence  in  any  court  of  law  or  equity,  unless  the  same 
shall  have  been  first  entered  of  record  in  the  court  of 
bankruptcy  as  aforesaid. 

9.  Provided  always,  and  be  it  further  enacted,  that  upon  Prooeedings  in 
the  production  in  evidence  of  any  commission,  fiat,  adju-  b*n*^^*«yt 

iT-  ^  •'  '         '        ^        purporting  to 

dication,  assignment,  appointment  of  assignees,  certificate,  be  sealed  with 

J  ...  ^,  J'        •     L      1         *.  _^'        the  seal  of  the 

deposition,  or  other  proceeding  m  bankruptcy,  purportmg  court,  to  be 
to  be  sealed  with  the  seal  of  the  said  court  of  bankruptcy,  received  as 

evidence* 

or  of  any  writing  purporting  to  be  a  copy  of  ^any  such 
document,  and  purporting  to  be  sealed  as  aforesaid,  the 
same  shall  be  received  as  evidence  of  such  documents  re* 
spectively,  and  of  the  same  having  been  so  entered  of 
record  as  aforesaid,  without  any  further  proof  thereof: 
provided  nevertheless,  that  all  fiats,  and  proceedings  under 
the  same,  which  may  have  been  entered  of  record  before 
the  passing  of  this  act,  shall  and  may,  upon  the  produc- 
tion thereof,  with  the  certificate  thereon,  purporting  to  be 
signed  by  the  person  so  appointed  to  enter  proceedings  in 
bankruptcy,  or  by  his  deputy,  be  received  as  evidence  of 
the  same  having  been  duly  entered  of  record,  any  thing 
herein  contained  notwithstanding. 

10.  And  whereas  by  the  said  recited  act  of  the  first  and  Lard  Chancellor 
second  years  of  the  reign  of  his  present  Majesty  it  is  amongst  ^^eet  certain 
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monies  itandiiig  Other  tluDgB  enacted,  thai  seTeral  nima  Iheran  specified 

Se*^^i^[2^rf  shall  be  paid  into  the  bank  of  England,  to  the  credit  of  the 

bukniptt  ae-  accountant  general  of  the  high  court  of  chancery,  to  an 

cwricd  to  the  »ccount  to  be  intituled  "  The  Secretaiy  of  Bankrupts  Ac- 

•eoreteiy  of  count,**  and  that  all  monies  so  paid  shall  be  subject  to  sack 

iMuikmpts  com-  ,         .  »i»    ■%  « 

pcDMtionae-  general  orders  for  the  purposes  therem  specified  as  the 


eoimt,  and  viee    i^rd  Chancellor  shall  prescribe ;  and  it  is  further  enacted, 

that  compensation  shall  be  made  to  certain  officers  therein 
named,  in  lieu  of  certain  fees  and  emoluments  by  the  said 
act  abolished,  and  that  for  the  purpose  of  raising  a  fund  to 
meet  the  said  compensation  certain  sums  in  the  said  act 
specified  shall  be  paid  into  the  bank,  to  the  credit  of  the 
said  accountant  general,  to  a  separate  account  to  be  in- 
tituled **  The  Secretary  of  Bankrupts  Compensation  Ac- 
count :'*  and  whereas  the  sums  paid  in  to  the  credit  of  the 
said  first  account  are  more  than  sufficient  to  meet  the  sums 
at  present  payable  out  of  the  same,  and  the  sums  paid  in  to 
the  credit  of  the  second-mentioned  account  are  at  present 
insufficient  to  meet  the  payments  directed  to  be  made  out 
of  the  same,  and  it  may  be  expedient  that  power  should  be 
given  to  the  Lord  Chancellor  to  apply  one  of  those  funds 
in  aid  of  the  other,  from  time  to  time,  as  occasion  may 
require ;  be  it  therefore  enacted,  that  it  shall  and  may  be 
lawful  for  the  Lord  Chancellor  by  his  order  to  direct,  from 
time  to  time  as  he  may  see  fit,  that  the  monies  standing  to 
the  credit  of  the  account  intituled  <<  The  Secretary  of  Bank- 
rupts Account,"  or  so  much  thereof  as  he  may  find  to  be 
necessary,  shall  be  earned  over  by  the  said  accountant 
general  to  the  credit  of  the  account  intituled  '^  The  Secre* 
tary  of  Bankrupts  Compensation  Account,'*  and  the  same 
when  so  carried  over  shall  and  may  be  applied  in  satisfac- 
tion of  any  sum  or  sums  charged  upon  or  made  payable 
out  of  the  said  last-mentioned  account ;  and  in  like  manner 
to  direct,  from  time  to  time  as  he  may  see  fit,  that  the 
monies  standing  to  the  credit  of  the  account  intituled 
"  The  Secretary  of  Bankrupts  Compensation  Account,*'  or 

6 


APPENDIX.  Ji 

so  much  thereof  as  he  may  find  to  be  necessary,  shaU  be 
carried  over  by  the  said  accountant  general  to  the  credit 
of  the  account  intituled  **  The  Secretary  of  Bankrupts 
Account,'*  and  the  same  when  so  carried  over  shall  and 
may  be  applied  in  satisfaction  of  any  sum  or  sums  charged 
upon  or  made  payable  out  of  the  said  last-mentioned 
account. 


ERRATA. 


Page  SOS,  last  word,  for  •<  reversed  "  rtad  "  affirmed.  '* 

Page  401,  line  7,  far  «  applied  "  rmd  «  implied. " 

Page  4S0»  line  7  from  the  bottom,  fill  up  blank  with  <<  Hodges  and 
other  cases  in  1  GLSfJ.  158.** 

F^e  444^  supply  references  to  pages  in  cases  in  note  thus — (d)  1  Ba. 
Sf  Be.  260.    («)  1  Bro.  C.  C.  S98.    (/)  2Bro.  C.  C.  49a 

F^e  450,  note  (^),  for  S95  rmxd  595. 

Fage  ^k&^for  <<  Mr.  Stewart*'  read  ''  Mr.Bhtni." 

Same  page,  Ex  parte  JameSy  in  the  matter  of  Hughes^  is  erroneously 
reported.  The  order  made  was,  that  the  third  meeting  should 
be  adjourned. 


INQUIRIES. 

O  TIGHT  a  bankrupt  to  he  entitled  under  any  and  what  circumstances  to- 
caU  upon  a  creditor  to  shew  cause  why  his  certificate  should  not  be 
allowed? 
By  the  existing  bankrupt  law  a  creditor  whose  debt  amounts  to  20/.  has 
an  arbitrary  power  to  refuse  his  consent  to  the  bankrupt's  certificate ;  that 
is,  he  may,  without  reason  and  without  controul,  be  the  cause  either  of  the 
bankrupt's  not  having  any  interest  in  his  future  earnings,  which  may  para- 
lyze every  industrious  disposition,  or  of  imprisoning  the  bankrupt  until  his 
debts  are  paid ;  which,  as  the  whole  of  his  property  is  distributed  amongst 
his  creditors,  might,  previous  to  the  insolvent  act,  have  been  imprison* 
ment  for  life,  and  now  may  be  imprisonment  for  five  years ;  and  this  civil 
death  or  paralysis  may  be  inflicted  without  an  appeal  to  any  tribunal  upon 
earth  — 

Sic  volo :  sic  jubco :  stet  pro  ratione  voluntas — 

satisfies  the  legislature. 

In  March  1809,  Sir  Samuel  Romilly  brought  in  a  bill  to  alter  this  law, 
and  to  advance  the  doctrine  of  the  forgiveness  of  debtors.  He  did  not 
act  hastily  or  upon  any  wild  speculation  to  mitigate  severity :  the  injury, 
he  knew,  which  a  creditor  sustains  is  the  loss  of  his  property,  from  the 
misfortune  or  from  the  fault  of  his  debtor ;  which  fault  may  be  either 
misconduct  afler  possession  of  his  property  has  been  obtained,  or  deceit 
in  obtaining  the  possession  ;  and  this  deceit  may  be  of  such  a  nature  as 
to  be  capable  of  being  explained  to  a  public  tribunal,  as  in  the  common 
cases  of  fraud  ;  or  so  subtle  as  to  be  inexplicable,  as  in  the  abuses  of  confi- 
dence by  a  familiar  friend  ;  which,  peradventure,  cannot  be  borne. 

Admitting  that  there  are  some  crimes  which  are  beyond  the  power  of 
any  legislature  to  redress  ;  that  no  sharper  anguish  is  felt  than  that  which 
cannot  be  complained  of,  nor  any  greater  cruelties  inflicted  than  some 
which  no  human  authority  can  relieve ;  admitting  that  some  miseries  are 
too  deeply  seated  to  be  cured  by  constraint  of  law,  Sir  Samuel  thought, 
that  if  a  party  injured  must  be  permitted  to  be  judge  in  his  own  cause, 
there  ought  to  be  some  check  upon  the  excesses  of  the  power  entrusted 
to  him.  He  thought  that,  although  the  private  gratification  of  injured 
feeling  might,  possibly,  in  some  cases,  be  allowable,  yet  that  there  ought 
to  be  a  limit  to  its  indulgence. 

Admitting  that  for  a  reasonable  time  every  creditor  should  be  entrusted 
with  an  arbitrary  power  to  withhold  his  assent  from  the  bankrupt's  certifi- 
cate. Sir  Samuel  thought  that  after  a  certain  time,  a  debtor  who  had  ob- 
tained the  signature  to  his  certificate  of  a  certain  proportion  of  his  credi- 
tors, should  be  permitted  to  call  upon  a  dissenting  creditor  to  shew  cause 
why  his  certificate  should  not  be  allowed  by  the  Lord  Chancellor. 

Sir  Samuel  proposed  that,  after  a  specified  time,  the  bankrupt  ought  to 
be  permitted  to  compel  a  dissenting  creditor  to  shew  cause  why  his  cer- 
tificate should  not  be  allowed. 

[Inquiries.]  [a} 
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Sir  Samuet*»  ipeechi  as  printed  in  hif  life,  i«  as  follows :  — 
<'  The  next  amendment  which  I  shall  submit  to  the  House  is»  of  all  the 
others,  that  of  the  greatest  importance.  It  u  to  take  from  ■  the  creditors 
the  power  which  they  now  possess  (without  any  controul,  and  without  the 
obligation  even  to  assign  a  reason  for  their  conduct)  of  refusing,  at  their 
own  pleasure,  a  certificate  to  the  bankrupt.  Let  the  House  consider  the 
situation  of  an  uncertificated  bankrupt.  It  is,  in  any  point  of  view,  moit 
deplorable.  Without  the  means  of  acquiring  property ;  for  whatever  he 
gains  may  be  instantly  seized  upon  by  the  assignees ;  his  industry  is  lost  to 
his  family  and  to  his  country ;  and  though  he  hath  surrendered  upon  oath 
his  last  shilling,  he  is  still  liable  for  debts  due  before  the  bankruptcy,  and 
may  be  imprisoned  for  life  in  consequence  of  engagements  which  he  hsi 
not  the  possibility  to  discharge.  By  a  statute  passed  in  the  early  part  of 
the  reign  of  George  II.  this  power  was  given  to  the  Chancellor ;  but  by  s 
subsequent  statute  of  the  same  reign,  it  was  enacted,  that  a  bankrupt  should 
not  receive  his  certificate  without  the  consent  of  four  fifths  in  number  and 
value  of  his  creditors ;  so  that,  however  honourable  and  just  in  a  morsl 
point  of  view,  the  bankrupts  conduct  may  have  been ;  however  inevitable 
his  misfortunes,  he  is  to  labour  under  all  the  evils  described,  unless  per- 
chance relieved  by  the  favour  of  his  relenting  creditors.  And  with  whom 
does  this  power  of  relief  in  general  rest  ?  Frequently  with  a  small  number 
of  the  creditors ;  sometimes  with  a  single  one,  whose  debt  may  happen  to 
bear  a  large  proportion  to  those  of  tlie  other  claimants.  Hence,  caiei 
have  occurred  in  which  the  will  of  one  individual  has  prevented  the  bank- 
rupt from  obtaining  his  certificate.  But  this  is  not  the  only  hardship  to 
which  the  bankrupt  is  exposed  by  the  statute  just  alluded  to.  Althou^ 
unable  to  prove  under  the  commission,  or  to  receive  a  dividend,  yet  snj 
creditor  may  join  in  withholding  the  certificate,  and  may  subsequently 
imprison  the  bankrupt  for  life. 

'*  I  am  aware  that  this  part  of  the  subject  involves  another  and  a  moit 
serious  consideration,  the  policy  of  imprisonment  for  debt.  Though  &r 
from  being  disposed  to  enter  upon  the  question  at  the  present  moment,  I 
cannot  help  incidentally  observing,  that,  in  my  opinion,  an  individual  could 
jsbarcely  render  a  greater  service  to  his  country  than  by  procuring  the 
abolition  of  such  a  punishment  altogether.  It  is  mischievous  to  the  indi- 
vidual ;  it  is  pernicious  to  the  public  ;  and  though  the  imprisonment  may, 
in  many  cases,  be  just,  yet  it  is  certain  that  in  many  others  it  is  equally 
unjust.  But  with  respect  to  an  uncertificated  bankrupt,  it  is  aiwojfs  un- 
just ;  for  the  only  object  of  the  punishment  is  to  compel  him  to  do  that 
which  the  law  supposes  impossible, — which  it  has  indeed  rendered  it  im- 
possible for  him  to  perform,  without  hazarding  the  penalties  of  a  rapitt^ 
felony.  The  punishment,  therefore,  in  this  case  must  be  unjust.  But  con- 
sider only  the  circumstances  under  which  it  is  inflicted,  the  relative  situa- 
tion of  the  parties  concerned,  and  the  consequences  which  must  frequently 
result  from  such  a  sUte  of  things.  Think  of  an  individual  vested  with 
judicial  power  in  his  own  cause,  and  over  one,  who  may,  who  must  have 
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offimded  him>  by  defeating*  hbw^Ter  innocently  or  reluctantly,  hU  legal 
claims.  What  must  be  the  condition  of  the  unfortunate  bankrupt  so 
situated,  exposed  without  defence  to  the  discretion  of  his  irritated  creditor 
and  judge,  destitute  alike  of  all  remedy  or  hopes  of  relief,  except  fhim 
the  mercy  of  an  enraged  enemy  ?  How  frequently  has  this  power  been 
rendered  subservient  to  the  gratification  of  the  basest  and  most  malignant 
passions !  How  frequently  has  the  revenge  of  an  envious  competitor  been 
aatiated  by  the  imprisonment  of  his  victim  for  life  I  Indeed  it  is  scarcely 
possible  to  appreciate  the  extent  of  misery  and  evil  which  such  a  state  of 
things  is  calculated  to  produce. 

^  Ptoadoxical  as  it  may  appear,  it  is  not  less  true,  that  certificates  are 
more  frequently  withheld  from  the  candid  and  honest  than  from  the  frau- 
dulent bankrupt.  They  are  oflen  withheld  by  some  one  or  two  rapacious 
creditors,  for  the  purpose  of  extorting  money  from  the  friends,  perhaps 
from  a  son,  a  brother,  or  a  father  of  the  bankrupt,  and  of  thus  securing  to 
themselves  an  undue  advantage  over  the  other  claimants.  What  a  temp- 
tation to  fraud  does  this  hold  out  to  the  bankrupt, — a  temptation,  which, 
though  far  from  justifying  his  weakness  or  want  of  moral  principle,  never- 
theless ought  not  to  be  thrown  in  his  way !  I  speak  not  from  conjecture^ 
but  from  ^experience.  It  has  not  unfrequently  induced  the  bankrupt  to 
withhold  a  part  of  his  property  from  his  honest  creditors,  as  a  bribe  for  the 
fitvour  of  some  less  conscientious  and  merciful  claimant ;  or  if  thwarted 
in  that  object,  and  betrayed  into  a  full  disclosure  of  his  efiects,  it  at  least 
deters  him  from  giving  that  assistance  to  the  commissioners  in  investigating 
the  validity  of  his  debts,  which,  under  other  circumstances,  it  would  be  as 
much  his  interest  as  his  inclination  to  ofier.  In  a  case  which  has  recently 
occurred  in  the  Court  of  Chancery,  it  appeared  that  a  creditor  had  re- 
fused to  sign  a  certificate,  because  the  bankrupt  had  suggested,  what 
turned  out  to  be  the  fact,  that  he  was  endeavouring  to  prove  a  larger  debt 
than  was  really  due.  Another  evil  is,  that  until  a  bankrupt  has  obtained 
his  certificate,  he  cannot  be  a  witness  in  any  thing  relating  to  the  estate. 
Here  is  a  further  impediment  in  the  way  of  the  certificate ;  for  it  eften 
happens,  that  a  creditor,  on  whose  discretion  the  allowance  of  it  may  de^ 
pend,  is  involved  in  some  contest  respecting  the  bankrupt's  effects,  and  is 
interested  in  excluding  his  testimony.  The  certificate  is  consequently 
withheld,  to  the  serious  detriment  of  the  bankrupt,  and,  perhaps,  still  more 
to  the  defeat  of  justice,  which  might  have  rested  on  his  evidence.  Such 
are  the  consequences  of  a  law  which  makes  a  man  the  judge  and  executot 
in  his  own  cause ! 

*'  The  House  will  perhaps  hear  with  surprise,  that  for  some  years  pasf 
there  have  been  more  cases  in  which  certificates  have  been  withheld  than 
granted.  From  a  calculation  which  I  have  been  enabled  to  make  on  the 
subject,  it  appears  that  in  the  year  1805  there  were  940  commissions  issued* 
in  England,  under  which  only  W6  certificates  have  been  granted ;  that  in 
1806  there  were  only  1,084  commissions,  and  only  38S  certificates;  and 
that  during  the  last  twenty  years,  under  16,202  commissions  of  bankruptcy 
which  have  been  taken  out,  there  are  iHily^y597  cases  where  the  certifi- 
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cates  liave  been  allowed.  It  may  be  asked«  whether  no  remedy  has  been 
«ver  suggested  for  an  evil  of  such  magnitude  ?  Temporary,  and  there* 
fore  insufficient,  remedies  have  been  from  time  to  time  applied.  In  1772 
a  clause  was  introduced  into  the  Insolvent  Act  to  compel  creditors  to  give 
certificates  where  there  had  been  nothing  fraudulent  in  the  conduct  of  the 
bankrupt.  In  1778,  a  similar  enactment  passed  the  legislature.  But  the 
relief  was  confined  to  cases  which  had  happened  previously  to  those 
periods*  These  are  the  only  two  instances  which  have  occurred  in  this 
country,  and  they  proceeded  on  a  principle  to  me  altogether  incompre^ 
hensible.  If  it  was  unjust  in  1772,  or  1778,  that  a  bankrupt  should  remain 
at  the  mercy  of  his  creditors,  it  is  equally  so  now,  and  at  every  other  time. 
The  remedy,  therefore,  ought  not  to  be  temporary,  but  permanent  In 
Ireland,  these  temporary  expedients  have  been  more  frequent  than  in  this 
country.  Measures  similar  to  those  adopted  here  received  the  sanction  of 
the  Irish  Parliament  in  1786,  in  1797,  in  1799,  and  in  1800;  so  that  had  it 
not  been  for  the  Union  this  remedy  was  in  a  fair  way  of  becoming  the 
subject  of  an  annual  law.  But  since  the  Union,  no  such  temporary  act 
has  been  passed  ;  and  the  distress  that  must  have  been  produced  by  this 
suspension  of  a  remedy  (the  nature  of  which  at  least  proves  the  necessity 
of  some  legislative  measure)  may  be  more  easily  imagined  than  described. 
The  remedy  I  would  suggest  is,  not  to  take  the  power  altogether  out  of 
the  hands  of  the  creditors ;  but  to  enable  the  bankrupt,  where  his  certifi- 
cate has  been  withheld  for  the  space  of  two  years,  to  petition  the  Chan- 
cellor to  allow  it,  who,  after  hearing  the  creditors,  shall  decide  upon  the 
merits,  and  allow  or  withhold  the  certificate,  as  the  justice  of  the  case 
may  require.  The  only  objection  to  this  remedy,  as  far  as  I  can  judge, 
is,  the  additional  expense  which  it  might  occasion  in  these  proceedings; 
to  obviate  which,  I  would  propose,  that  the  additional  process  should  be 
exempt  from  the  stamp  duty.  Indeed,  all  taxes  on  law  proceedings  are 
highly  objectionable.  With  the  sole  exception  of  lotteries,  no  mode  of 
increasing  the  revenue  is  so  injurious  to  the  interests  of  the  people.  I 
know  that  this  is  not  a  popular  sentiment,  but  it  is  only  so  because  the 
subject  has  not  been  duly  considered.  But  if  there  is  any  case  in  which 
the  obtaining  of  justice  should  be  rendered  as  easy  and  little  expensive  as 
possible,  it  ought  to  be  that  where  the  individual  concerned  is  struggling 
as  well  for  his  liberty  as  for  the  honest  means  of  rendering  his  industry 
available  to  himself  and  to  all  around  him.  This  is  the  only  part  of  the 
bill  which  I  intend  should  have  a  retrospective  operation.  I  shall  propose 
that  all  uncertificated  bankrupts  who  have  passed  the  examination  two 
years  shall  be  entitled  to  the  benefits  of  the  measure." 

The  measure  was  opposed  in  the  Commons  by  Mr.  Giffin  WiUtm  and 
Mr.  Jacob,  and  it  was  rejected  in  the  Lords.  Some  of  the  debates  may 
be  found  in  the  Parliamentary  Reports.  The  arguments  in  favour  of  the 
measure  considered  the  tnothes  by  which  the  creditors  must  be  actuated 
in  dissenting  from  the  certificate,  and  referred,  as  proof  of  these  motives, 

the  efficts  of  the  law. 

(To  be  comimied.) 
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favour  of  a  particular  creditor  spon- 
taneously, and  without  any  pressure 
on  his-  part  to  obtain  it.  Amell  v. 
Bean,  8  Bing.  90. 

6.  An  ante-nuptial  settlement  may 
be  an  act  of  bankruptcy.  Ex  parte 
Mayor,  1  Mont.  292. 

7.  To  invalidate  a  deed  by  the 

A  A     . 


ACT  OF  BANKRUPTCY. 


statute  of  Elizabeth,  it  is  not  neces-  i 
sary  to  show  that  the  partj  was  in-  | 
solvent.  The  question  is,  whether  | 
the  deed  was  made  to  hinder  and  ! 
delay  his  creditors,  by  placing  the  | 
property  out  of  their  reach.  /?!•  • 
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1.  On  the  bankruptcy  of  partners, 
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parte.  B.  Uorrit,  1  Mont.  505. 


AMENDING  COMMISSION. 

See  CoHHissioK. 


ANNUITY. 

I.  An  annuity  creditor,  who  has 

I  policy  of  ioBurance  as  security, 


policy.  Ex  parte  Tienutf,  1  Mont.  78. 
2.  Tho  general  order  does  not 
authorize  the  commissioners  to 
order  a  sale  of  an  estate  on  which 
an  annuity  ia  charged,  for  payment 
of  the  value  of  the  annuity.  In  the 
matter  o£  Ddvei,  1  MonL  192. 


ANSWERING  PETITIONS. 
See  Pbtitionb,  atuuermg. 


APPEAL. 
Thc  House  of  Lords  will  rectify 
an  erroneous  opinioa  of  the  Scotch 
courts  with  respect  to  the  EnglUi 
law,  founded  on  the  opinion  of 
counsel.  Dovglat  v,  fnwn,  1  Mont. 
93. 


ARREST. 

1.  A  bankrupt,  when  attendinf; 
the  commissioners,  is  protected 
from  an  arrest  on  a  eapiae  utiagatum. 
Ex  parte  Heltby.  1  MonU  355.  S.C. 
1  Dea  and  Ch.  16. 

2.  A  petitioning  creditor  who  at- 
tends at  the  meeting  for  the  choice 
of  assignees,  to  profier  himself  as 
an  assignee,  and  to  watch  the  pro- 
ceedings, is  protected.  Selbyv.SHUr 
8  iiing.  166. 

3.  If  a  petitioning  creditor  entitled 
to  protection  is  arrested,  he  may 
apply  for  his  discharge  to  the  Count 
out  of  which  the  process  issued. 
Sdhg  V.  HilU,  8  liing.  166. 

4.  A  person  redeuodo  may  stop 
for  reasonable  refreshmeuL  Se&g 
v.HiUi,  8  hiag.  168. 

In  bankruptcy,  assets  are  always 
(with  one  exception)  administered 
according  to  the  rules  of  aCouttof 
equity.  See  D.  Rose  J.,  ex  parte 
Mouk,  lMonL345.S.P.  ID.&C. 
71. 
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GeneraL 

1.  It  has  been  said  that  the  assig-  . 
tiees  derive  all  their  rights  from  < 
the  petitioning  creditor.  Tope  t.  ; 
ffoskin.lB.&C.lOl. 

2.  Assignees  cannot  delegate  their  | 
general     authority.      Domglasi    v. 
Brtncn,  1  Mont.  9S.  i 

3.  The  official  assignee  is  only 
a  ministerial  officer,  and  must  pay 
dividend  ordered.  Ex  parte  Alex- 
andtr^  1  Mont.  503. 

EUetionqf. 
S.  The  Court   will   not   permit 
either  the  solicitor  to  the  commis- 
sion, or  his  partner,  to  be  assignee. 
Ex  parte  lUctj  I  Mont.  259. 

4.  If  assignees  are  elected  by 
the  vote  of  Uie  petitioning  creditor 
before  he  has  proved,  the  choice 
may  be  vacated,  though  the  petition 
is  presented  six  months  after  the 
election.  Ex  parte  Damby^  1  Mont. 

67. 

5.  A  creditor  on  a  voluntary 
bond  is  entitled  to  vote  in  the 
choice  of  assignees.  Ex  parte  I  eit- 
ables,  1  Mont.  494. 

6.  A  creditor  who  has  proved  is 
entitled  to  vote  in  the  choice  of 
assignees  if  he  apply  before  the 
commissioner  has  signed  the  de- 
claration of  appointment.  Ex  parte 
Ncuhy  1  MonU  501. 

Auignmenij  Bargain  and  Sale  to^  Sfc, 

7.  When  an  assignee  is  removed, 
and  a  new  assignee  appointed,  there 
iB  not  any  necessity  for  a  new  con- 
veyance. Ex  parte  Fuller,  1  D.  &  C. 
32. 

8.  If  the  provisional  assignment  is 
made  to  four  persons,  and  three  of 
the  four,  together  with  three  other 
persons,  are  chosen  assignees  by  the 
creditors ;  and,  ■  for  the  purpose  of 
transferring  from   the  four  provi- 


siooal  to  the  six  chosen  assignees, 
the  four  execute  an  assignment  to 
the  commissioners,  to  the  intent 
that  they  may  make  a  valid  assigD- 
ment  to  the  six  chosen  assignees, 
and  the  commissioners  accordingly 
execute  such  an  assignment :  such 
assignment  is  not  effectual  so  as  to 
pass  choses  in  action  from  the  four 
provisional  assignees.  Mouit  v.  Mm- 
jfy,  1  B  &Ad.648. 

9.  The  Court  will  not  order  the 
bargain  and  sale  from  the  commis- 
sioners to  the  assignees  to  be  de* 
livered  to  a  purchaser,  upon  aa 
allegation  that  it  extends  to  no 
other  property.  Ex  parte  PocoA^ 
ID.&C.  104. 

Eledum  as  to  Property, 

10.  If  the  assignees  reject  a  lease. 
they  cannot  sue  on  any  of  the  cove- 
nants. Karmy  v.  CUn-Miain^  2  Bam. 
&  Adol.  716. 

11.  If  the  assignees  so  act  as  to 
make  the  property  of  less  value  to 
the  landlord,  and  as  if  the  property 
were  vested  in  them,  it  is  said  to  be 
an  election.  Cbrterv.  Warme^  4C.& 
P.  193. 

12.  If  a  sale  take  place  on  the 
premises,  of  the  stock  in  trade,  and 
the  house  and  shop  fixtures,  and  the 
catalogue  states  that  on  the  same 
day  will  be  sold  the  valuable  lease 
of  the  premises,  with  commanding 
shop,  held  for  an  unexpired  term  c^ 
16  years  from  Lady-day  preceding, 
at  the  low  rent  of  20/.  per  annum ; 
and  the  catalogue  describes  the  sale 
to  be  made  without  reserve,  and 
contains  a  list  of  fixtures,  some  of 
them  belonging  to  the  landlord,  and 
some  put  up  by  the  bankrupt,  and 
the  lease  is  bought  in,  but  all  the 
fixtures  are  sold,  and  the  premises 
much  injured  by  their  being  taken 
down  ana  carried  away,  it  is  a  taking 
possession.  Cbrfer  v.  War$^  4  C* 
&  P.  193. 
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13.  Assignees  have  a  right  to  do 
reasonable  acts,  to  ascertain  the 
value  of  property.  D.  Tenterden, 
C.  J.,  Hope  V.  Booihj  1  B.  &  Ad.  505. 

H.  If  the  assignee  hold  the  lease 
from  December  to  May,  and  put  a 
person  into  possession  with  instruc- 
tions to  let  the  premises,  and  several 
applications  are  made  by  parties  de- 
sirous to  take  them,  but  they  remain 
unlet,  and  on  the  landlord's  calling 
upon  the  assignee  for  payment  of 
rent,  he  says  he  will  pay  it  if  he 
can  make  any  thing  by  the  house, 
and  the  jury  find  that  this  is  only  a 
conditional  acceptance  of  the  lease, 
and  that  he  has  not  retained  it  an 
unreasonable  time,  the  Court  will 
not  disturb  the  verdict.  Lindsey  v. 
LimbcHj  12  B.M.  209. 

Practice,  1  Mont.  506. 

Actions  and  Suits  by  and  against. 

15.  Generally  speaking,  it  is  more 
favourable  to  the  defendant  that  he 
should  be  sued  in  contract  than  in 
tort.    Young  v.  Marshal^  8  Bing.  45. 

16.  A  right  of  action  for  an  injury 
to  t\\e  person  does  not  pass  to  the 
assignees,  but  for  an  injury  to  the 
bankrupt's  personal  propertyy  they 
are  entitled  to  sue.  D.  Park,  J. 
Hancock  v.  Coffin^  8  Bing.  358. 

17.  Under  the  6Geo.4.  c.l6. 8.12 
&  63.  assignees  may  maintain  an  ac- 
tion for  unliauidated  damages  which 
accrued  before  the  bankruptcy  by 
non-performance  of  a  contract. 
Wright  v.  Fairfield^  2  Barn.  &  AdoL 
727. 

.  18.  A  delaration  by  assignees,  as 
assignees  of  the  bankrupt,  for  the 
amount  of  goods  sold  by  the  bank- 
rupt, with  an  allegation,  as  a  breach, 
'*  that  the  defendant  has  not  paid 
the  bankrupt  or  the  plaintiff's  assig- 
nees as  aforesaid,"  instead  of,  ''as 
assignees  as  aforesaid,"  is  sufficient . 
Cobbet  V.  Cockerainej  8  Bing.  17* 
19.  If  a  trader  be  the  hdder  of  a 


bond  and  of  a  warrant  of  attorney r 
and  a  commission  issue  against  him 
under  which  assignees  are  chosen, 
and  judgment  is  signed  after  he  has 
obtained  his  certificate,  the  judg- 
ment is  properly  entered.  Gmn* 
ness  V.  CarroUf  1  B.  &  Ad.  459. 

20.  If  they  accept  the  balance  of 
amount,  it  is  an  affirmance,  and  they 
cannot  maintain  trover.  JBennett  v» 
Spackman,  1  C.  &  P.  274. 

21.  The  plaintiff,  assignee  of  & 
bankrupt,  having  died,  and  another 
assignee  having  been  appointed  ia 
his  stead,  the  rule  to  enter  a  sugges- 
tion of  such  death  on  the  record,  in 
pursuance  of  the  statute  6  Geo.  4. 
c.  16.  s.  67-  is  absolute  in  the  first 
instance.  WestaU  v.  SturgeSy  4  Moore 
&  Payne,  217. 

22.  A  new  assignee  may^  under  a 
suggestion  upon  the  record,  by  vir- 
tue of  sectioi\67»  continue  an  action 
commenced  by  his  predecessor  for  a 
penalty.  BcUesv.  Sturgess,  7  Bing.  583. 

23.  If  a  purchaser  from  a  bankrupt 
know,  from  the  circumstances  under 
which  the  sale  is  made,  that  the 
seller  means  by  it  to  get  money  for 
himself  in  fraud  of  his  creditors,  and 
that  the  sale  is  made  for  that  pur- 
pose, the  assignees  are  entitled  to 
recover  the  property.  Ward  v.. 
Ciarkey  1  Moody  &  M.  499 ;  and 
Cook^.  CaldecoUy  1  Moody  &M.  525. 

24.  If  a  person,  after  notice  of  an 
act  of  bankruptcy,  sets  up  a  claim 
of  lien  upon  certain  deeds,  and  the 
bankrupt  pay  the  sum  he  demands, 
to  get  possession  of  the  deeds, 
the  assignees  cannot  question  the 
amount  of  this  lien,  unless  there  be 
a  count  for  money  had  and  received 
to  the  use  of  the  assignees ;  but  if 
the  person  had  no  just  claim,  the 
assignees  may  recover  back  the  sum 
in  an  action  for  money  had  and  re* 
ceived  to  the  use  of  the  bankrupt ; 
if,  however,  it  appear  that  the  de- 
fendant never  received  any  monev> 
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bul  that  A.,  who  was  to  have  con- 
veyed a  bouse  to  the  bankrupt  at 
his  desire,  mortgaged  it  to  the  de- 
fendant, an  action  for  money  had 
and  received  will  not  lie.  ^Me  t. 
Kersey,  4  C.  &  P.  124. 

25.  If  a  leaseholder  underlet  to 
N.,  by  an  agreement  under  seal  to 
grant  a  lease  when  N.  has  paid 
1,20M.  for  fixtures,  &c.,  N.  in  the 
meantime  paying  a  certain  rent,  and 
the  leaseholder  receive  rent  from 
N.,  but  neglect  to  pay  the  superior 
landlord,  who  thereupon  distrains 
on  N.,  and  ^  becomes  bankrupt, 
the  damage,  to  N.  by  this  distress  is 
a  cause  of  action  on  which  his 
assignees  may  sue  the  leaseholder. 
Hancock  v.  ds^,  8  Bine.  S5& 

26.  The  assignees  under  a  com- 
mission against  an  insurance  broker 
may  recover  the  amount  of  the  pre- 
miums which  the  bankrupt  had  be- 
eome  liable  to  pay  to  the  insurers, 
under  a  count  which  charges  that 
the  insured  are  indebted  for  pre- 
miums due  to  the  bankrupt  in  re« 
spect  of  his  having  caused  and 
procured  to  be  under-written  divers 
policies ;  but  they  are  not  entitled 
to  recover  such  sums  under  the 
count  for  money  paid,  because  the 
bankrupt  has  not  actually  paid  the 
sums,  or  done  any  thing  equivalent* 
Power  V.  BfOckery  10  B.  dr  C.  S2a 

27*  When  the  cause  is  called  on 
and  referred,  the  judge  cannot  cer- 
tify under  6  Geo.  4.  c.  16.  s.  9(>i 
Barikrop  v.  AnderUm^  8  Bing.  268. 

28.  If  the  assignees  refuse  to  in- 
quire into  a  fraudulent  preference, 
the  Court  will  order  an  inquiry  be- 
fore  the  commissioners,  the  creditor 
undertaking  to  pay  the  costs  thereof. 
Ex  parte  BiUing,  1  Dea.  &  Ch.  112. 

29.  Upon  a  petition  to  confirm  a 
resolution  of  creditors,  the  Court 
will  refer  it  to  the  commissioners  to 
certify  whether  it  is  beneficial,  un- 
less it  is  with  the  consent  of  all  the 


creditors.     Ex  parte  Parmer^  1  D. 
A  C.  110. 

SO.  A  sheriff  ia  protected  against 
assignees  by  his  official  character 
and  condition,  and  cannot  be  made 
answerable  in  any  species  of  action, 
as  a  wrongdoer,  by  relation.  Btdme 
v.HuUom,  2Tyr.25.  S.C.I.  CftJ. 
19. 

91.  Query,  Whether  the  sheriff  is 
liable  when  he  has  sold  and  paid 
over  without  notice  of  the  act  of 
bankruptcy?  Young  v.  MankaO, 
8  Bing.  45. 

32.  If  the  sheriff  sell  under  a 
fin  fa.  without  notice,  till  afler  the 
levy,  of  an  act  of  banknipt<nr.  and 
pay  the  proceeds  to  the  piaintiff, 
but  without  an  indemnity,  it  is  not 
settled  whetherassumpsitlies  against 
the  sheriff.  Young  t.  MardmUy 
8  Bing.  45. 

53.  If  the  sheriff  aell  under  a 
fi.  fa.  without  notice,  till  after  the 
levy,  of  an  act  of  bankruptcy,  and 
pay  the  proceeds  to  the  plaintiff 
upon  an  indemnity,  the  assignees 
may  maintain  assumpsit  for  money 
had  and  received  asainst  the  she- 
riff. Foun^v.ilfars^If,  8Bine.p.45. 

34^  If  a  sheriff  sell  good^i  which  lie 
has  seized  af^er  notice  of  an  act  dT 
bankruptcy,  and  sell  by  bill  of  ade 
to  the  execution  creditor,  who  sells 
to  a  stranger,  and  such  stranger 
afterwards  becomes  one  of  the  assig- 
nees under  the  commission^  the  as- 
signees may  maintain  trover  against 
the  sheriff;  Vanghtm  v.  Wilkha, 
1  B.  &  Ad.  370. 

35.  Assignees  cannot  maintain  tro- 
ver against  a  chief  bailiff  for  goods 
seized  and  sdd  by  htm  under  tLfi.fa» 
before  the  commission,  but  after  an 
act  of  bankruptcy  committed  by  the 
defendant,  of  which  the  bailiff  had 
not  notice ;  but  tliey  may  against  a 
deputy  bailiff  who  has  taken  an  in- 
demnity from  the  judgment  creditor. 
Ikiifne  V.  Hnfton,  2  tyr.  17. 
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36.  If,  to  prevent  a  sale  of  a 
bankrupt's  goods  under  an  execu- 
tion, a  creditor  pay  the  sum  to  the 
sheriff,  with  notice  to  detain  it,  and 
after  the  appointment  of  assignees 
they  pay  the  money  to  the  creditor, 
they  cannot  maintain  assumpsit 
against  the  sheriff.  Bucker  v.  Bootht 
1  Moody  &  M.  518. 

87.  Trover  lies  against  the  sheriff 
for  goods  seized  by  him  after  an 
act  of  bankruptcy,  without  notice, 
and  his  assenting  to  some  of  the 
goods  being  packed  up  and  sent  to 
him,  to  secure  the  payment  of  his 
poundage,  is  evidence  of  conversion. 
Carlisle  y.Easland,  5  B.  Moore,  102 ; 
S.  C.  7  Bing.  298. 

38.  Quervt  Whether  the  Lord 
Chancellor  has  authority  to  direct 
a  suit  to  be  instituted  by  assignees 
without  the  previous  consent  ot  cre- 
ditors ?  Stokes  V.  Decy^  1  Beaty,  152. 

39.  To  a  bill  by  the  assignee  of  a 
bankruptagainst  a  removed  assignee, 
for  an  account,  it  is  a  good  plea  that 
the  suit  was  not  instituted  with  the 
consent  of  the  creditors.  Stokes  v* 
Decy,  1828,  1  Beaty,  152. 

40.  The  object  of  the  legislature, 
in  requiring  the  consent  of  creditors 
before  an  equity  suit  can  be  com- 
menced, is  to  prevent  the  estate 
from  being  squandered  in  improvi- 
dent Chancery  suits,  and  is  a  wise 
provision.  Istokes  v.  Decy^  D.  Sir 
A.  Hart,  I  Beaty,  152. 

41.  There  may  be  a  distinction^ 
as  to  the  necessity  for  the  consent 
of  creditors,  between  an  assignee 
commencing  an  original  suit  and 
continuing  a  suit  commenced  by  the 
bankrupt.  Siohes  v.  Decy^  1  Beaty, 
152. 

42.  If  a  sole  plaintiff  become 
bankrupt,  the  bill  will  be  dismissed 
without  costs,  unless  the  assignees 
file  a  supplemental  bill  within  three 
weeks.  Sharp  v.  HtMei,  2  Sim.  & 
Stu.  496. 


I  43.  If  a  bankrupt  is  made  a  party 
in  an  equity  suit  after  his  bank- 
ruptcy, and  he  set  up  a  claim  in  bis 
answer,  when  it  is  manifest  he  has 
no  interest,  the  bill  as  against  the 
bankrupt  will  be  dismissed  with 
costs.  Bennett  v.  Zone,  1  Tamlyn* 
238- 

Evidence  m  Actions. 

44.  Notice  to  read  certain  parts 
of  the  proceedings  prevents  other 
parts  being  read.  Ex  parte  Ltrng- 
leyy  1  Mont.  355. 

45.  A  bankrupt  who  has  been 
examined  in  chief  to  increase  the 
fund,  in  an  action  by  the  assignees, 
cannot  be  cross-examined  to  any 
fact  tending  to  defeat  the  commis- 
sion. Binns  v.  Tetley,  M<C1.  &:  Y. 
397. 

46.  As  to  the  principle  of  refusing 
to  examine  the  bankrupt  as  to  the 
requisite  to  support  the  commission. 
Binns  v.  Tetley,  M*C1.  &  Y.  404. 

47.  It  is  suiEcient  if  an  affidavit 
of  debt,  made  by  one  of  the  as- 
signees of  the  bankrupt,  state  that 
the  defendant  is  indebted,  &c„  as 
appears  by  the  books  of  the  bank* 
rupt,  and  as  the  deponent  verily 
believes,  without  alleging  Uiat  the 
books  are  in  the  deponent's  posses- 
sion. HaUon  y.  BrisioWf  II  B.  M. 
504. 

48.  Evidence  of  acta  of  buying 
and  selling,  before  the  passing  of 
6  Geo.  4.,  are  evidence  to  show  a 
trading  after  the  statute.  Worth 
V.  Budd,  2  B.  &  Ad,  176. 

Casts. 

49.  When  the  assignees  are  de- 
fendants they  are  not  entitled  to 
double  costs,  nor  is  any  defendant 
who  is  acting  generally  under  the 
authority  of  the  assignees,  without 
a  warrant  from  the  commissioners, 
entitled  to  double  costs.  Worth  v. 
Budd  2B.&Ad.l76. 
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Accounts, 

50.  If  four  persons  arc  chosen  assig- 
nees, and  at  the  choice  it  is  verbally 
agreed  that  one  shall  act,  and  notice 
is  given  to  the  banker  to  pay  the 
dnitB  of  that  one,  and  a  dividend  is 
declared,  and  notice  is  given  to  the 
creditors,  "  that  they  may  receive 
the  dividend  upon  application  to  the 
assignees,"  ana  the  acting  assignee 
pay  the  dividend  by  checks  which 
are  dishonoured,  he  having  over- 
drawn the  account,  and  absconded : 
Held,  the  other  three  assignees  are 
liable.  £x  parte  Booth  and  IngledeWy 
1  Mont.  248. 

51.  Assignees  are  not  entitled  to 
travelling  expences.  Ex  parte  Elsee^ 
1  Mont.  1. 

Charging  20/.  per  Cent. 

52.  The  bankrupt  cannot  petition 
to  charge  his  assignees  with  20/. 
per  cent,  under  the  16  Geo.  4.  c.16. 
sect.  104.  not  having  any  interest 
therein,  either  in  respect  to  his  right 
to  surplus  or  allowance.  Ex  parte 
Lowe,  1  Mont.  392.  S.  C  1  Dea.  & 
Ch.  187. 

53.  Qucnty  Whether  the  charge  of 
20/.  per  cent,  imposed  by  6  Geo.  4. 
c.  16.  sect.  104.  be  one  gross  charge 
of  20/.  or  an  annual  charge  of 
20/.  per  cent.?  Ex  parte  Lowe, 
1  Mont.  392.  S.  C.  1  Dea.&  Ch.  1 37. 

54.  QtttPTV,  Whether  the  104th  sec- 
tion of  6  Geo.  4.  c.  16.  as  to  the 
charge  of  20/.  per  cent,  be  retro- 

'spective  ?    Ex  parte  Lowe,  1  Mont. 
392.  S.C.  lDea.&Ch.  137. 


ASSIGNMENT  OF  BOND. 
See  Bond,  Assignment  of. 


B. 


BANKRUPT. 

Section  17  of  1  &  2  Qui.  4.  c.  56, 
does  not  prevent  a  bankrupt  apply- 
ing to  supersede,  though  two  months 
have  elapsed  from  the  date  of  the 
fiat.  Ex  parte  Palmer  re  Pabner, 
1  Mont. 


ATTESTATION. 
Sec  Petition,  Attestation  of. 


BANKRUPT,  UNCERTin- 
CATED. 

1.  Section  75  of  6  Geo.  4.  c  16. 
does  not  apply  to  a  contract,  in  its 
nature  not  a  lease,  but  for  a  pur- 
chase of  property.  Hope  v.  BooA, 
1  H.  &  Ad.  505. 

2.  If  a  bankrupt  rely  od  section 
75  as  a  defence  to  an  action  of 
covenant  by  his  lessor,  he  must 
plead  specially  facts  to  bring  bim 
within  the  section.  Ob.  Diet.,  Parke, 
J.,  Hope  V.  Booth,  1  B.  &  Ad.  508. 
Bayley  v.  Ballard^  1  Camp.  41& 
Qu.  If  law  ?  Ctoh  V.  Rogers,  7  Bing. 
445. 

3.  The  plaintiflT,  an  uncerti6cated 
bankrupt,  m  order  to  try  the  validity 
of  the  commission  issued  against 
him,  arrested  his  assignees  upon  an 
affidavit  that  they  were  indebted  to 
him  for  money  had  and  received  to 
his  use.  The  assignees  having  giveo 
bail  to  the  sheriff,  the  Court  ordered 
the  bail  bonds  to  be  delivered  up 
to  be  cancelled,  on  their  entering  a 
common  appearance.  Chambers  v. 
Bemasconi,  4  Moore  &  Pajrne,  21  & 


BARRISTERS. 

The  Lord  Chancellor  has  not 
jurisdiction  in  bankruptcy  to  inter- 
fere with  the  practice  of  a  barrister 
as  to  retainers.  Ex  parte  JSsec, 
1  Mont.  69. 


CERTinCATE. 


BOND,  ASSIGNMENT  OF. 

When  the  petitioning  creditor 
petitions  to  supersede,  the  bankrupt 
cannot  petition  for  an  assignment  of 
the  bond  unless  for  malice.  Ex  parte 
Sylvester,  1  Mont.  125. 


c. 

CANAL  SHARES. 
See  Reputed  Ownership. 


CERTIFICATE. 

Debts  barred  by. 

1.  A  promise'  by  a  bankrupt  to 
deliver  goods,  in  satisfaction  of  a 
debt,  seems  not  to  be  such  a  pro- 
mise to  pay  the  debt  as  will  revive 
it  after  certificate.  TatUe  v.  Grim' 
fvood,  11  B.  M.  4S4. 

2.  A  surety  for  a  bankrupt  is  not 
discharged  by  the  creditors  signing 
the  bankrupt's  certiBcate  after  no- 
tice from  the  surety  not  to  sign  it. 
Brown  v.  Carr,  7  Bing.  508. 

S.  A  discharged  insolvent  is  not 
exonerated  from  the  claim  of  a 
surety  who  pays  subsequently  to 
the  discharge  a  debt  due  before  the 
discharge.  Powell  v.  JEasoih  8 
Bing.  23. 

4.  A  discharged  insolvent  is  not 
exonerated  from  the  claim  of  a 
surety  who  pays  subsequent  to  the 
discharge  a  debt  due  before  the 
discharge,  because,  as  it  seems,  a 
surety  cannot,  under  such  circum- 
stances, claim  under  the  insolvent 
debtors*  act.  Powell  v.  Eason^ 
8  Bing.  24. 

5.  A  defendant,  having  been  com- 
mitted on  an  attachment  for  non- 
payment of  the  costs  of  an  action 
pursuant  to  a  rule  of  Court,  became 


bankrupt  while  in  custody,  and  ob- 
tained bis  certificate.  Held,  he  was 
entitled  to  be  discharged.  RUey  v. 
Bymey  2  Bam.  &  Adol.  779. 

6.  A  bankrupt,  who  has  assigned 
his  property  to  his  assignees  under 
a  French  commission  of  bankrupt, 
cannot  afterwards  be  sued  in  a ' 
court  of  justice  in  the  British  domi-" 
nions  by  one  of  his  creditors  for  a 
debt  proved  under  it.  QueUn  v. 
MoissoHf  1  Knapp,  Priv.  Co.  Cases, 
266.  Sembkj  not  even  for  a  debt 
not  proved  under  it.    S.  C* 

7.  The  fact  of  a  bankrupt  having 
absconded,  and  having  been  con- 
demned, whilst  absent,  to  five  years* 
imprisonment  and  hard  labour  for  a 
fraudulent  bankruptcy,  does  not 
give  any  further  right  to  a  creditor 
to  sue  him  for  a  debt  contracted 
before  his  bankruptcy.  1  Knapp, 
Priv.  Co.  Cas.  266. 

8.  The  Court  refused  to  decide 
on  motion,  whether  the  cessio  bono^ 
rum  would  be  an  absolute  discharge 
in  Guernsev  from  a  debt  contracted 
in  Englana,  but  held  that  it  should 
be  put  on  the  record.  Whitiinffkam 
v.JbelaPieUy  2Ch.5S. 

9.  So  upon  the  bankruptcy  and 
certificate  obtained  in  Bremen.' 
Earlier  v.  Largistef  2  Ch.  55» 

10.  A  certificate  of  conformity, 
obtained  under  a  commission  of 
bankrupt  in  England,  is  a  bar  to  an 
action  for  a  debt  contracted  by  the 
bankrupt  at  Calcutta  previously  to 
his  bankruptcy,  although  the  cre- 
ditor had  no  notice  of  the  commis- 
sion, and  was  resident  at  Calcutta. 
Edwards  v.  Ronald^  1  Knapp  s  Priv. 
Coun.  Cases,  259. 

11.  If  the  goods  of  a  certificated 
bankrupt  are  taken  in  execution  for 
debt  which  might  have  been  proved 
under  the  commission,  the  Court,' 
on  motion,  will  set  aside  the  execu- 
tion, although  it  is  stated  on  behalf 
of  the  creditor  that  the  bankruptcy- 


CBRTinCATE. 


if  fraudulent  and  coUugivei  and  al- 
though in  an  action  by  the  assigneet 
they  were  unable  to  prove  the  trad- 
ing. Barrow  v.  PoUe^  1  B.  &  A.  629* 

12.  If  a  person  undertake,  with 
A^  to  settle  with  certain  bankers  a 
jbalance  due  to  them  on  an  accept- 
ance of  A*'S|  but  he  neglect  to  take 
up  the  bill,  and  he  give  to  A.  a  new 
undertaking  to  deliver  up  to  him  his 
acceptance  within  a  month,  or  sive 
him  a  bond  of  indemnity,  but  does 
not  perform  either,  and  the  banker 
sue  A.,  and  pending  a  rule  for  a 
new  trial  the  person  becomes  bank- 
rupt, the  certificate  is  not  a  bar  to 
a  demand  made  by  A.  YaUap  v. 
Ebers,  1  a  &  Ad.  700. 

Id.  If  judgment,  as  in  case  of  a 
nonsuit,  is  signed,  and  costs  taxed, 
after  the  commission  has  issued,  but 
80  as  to  relate  to  a  day  anterior  to 
the  commission,  they  are  not  prove- 
able,  but  the  Court  is  bound  to  in- 
quire on  what  day  the  judgment  was 
actually  signed.  JSriugK  v.  Han- 
cock, 7  Bing.  65a 

14.  If,  upon  the  sale  of  an  estate, 
the  vendor  covenant,  that  on  pay- 
ment of  the  purchase  money  he 
will  grant,  sell,  Arc,  and  the  vendee 
covenant  to  pay  the  purchase  money 
on  or  before  a  day  certain,  or  when- 
ever a  good  title  should  be  tendered 
to  him,  and  it  is  agreed  that  the 
vendee,  on  or  before  the  day  named 
for  payment,  may  require  the  pur- 
chase money  to  remain  a  charge  on 
the  premises,  so  that  upon  the  com- 
pletion of  the  convevance  by  the 
vendor  the  vendee  should  execute 
to  him  a  proper  mortgage  for  se- 
curing the  purchase  money,  with 
interest,  and  the  vendee  covenant 
to  pay  the  interest ;  but  if  the  in- 
terest should  be  in  arrear  for  thirty 
days,  the  vendee  should  be  consi- 
dered as  a  tenant  to  the  vendor 
from  the  date  thereof,  at  a  yearly 
rent,  with  power  to  the  vendor  to 


distrain  as  for  rent  reserved  by 
lease,  to  the  end  that  the  interest 
and  costs  might  be  fully  satisfied ; 
and  the  vendee  require  the  purchase 
money  to  remain  a  charge*  and  he 
is  let  into  possession,  and  receive 
the  rents ;  and  the  vendee  become 
bankrupt,  and  half  a  year's  interest 
being  in  arrear  for  more  than  thirty 
days,  the  vendor  distrain  on  the 
tenants,  and  the  assignees  satisfy 
the  distress ;  and  the  vendee  obtain 
his  certificate,  and  the  vendor  bring 
an  action  of  covenant  against  the 
bankrupt  to  recover  interest  ac- 
crued subsequent  to  the  certificate; 
the  certificate  is  a  bar.  Hcpe  v. 
BooA,  1  B.&A.40a 

GeneraL 

15.  It  is  a  moral  obligation  on  a 
creditor  to  siffn  the  certificate,  when 
he  is  satisfied  that  the  bankrupt  hat 
conformed  to  the  provisions  of  the 
statute.  Brown  v.  Cbrr«  7  Bing.50& 

16.  A  petition  to  stay  a  certifi- 
cate, because  the  commission  is  con- 
certed, does  not  lie.  £x  parte  Smitk, 

I  Mont.  10.  See  now  1  &  2  Gul.  i. 
c.  56.  sect.  42. 

17.  A  certificate,  dated  previous 
to  the  6  Geo.  4.  c.  16.  need  not 
be  enrolled.     Tattle  ▼•  Gritmwcodf 

II  B.M.  434. 

18.  A  certificate  obtained  after 
6  Geo.  4.  C.16.  under  a  ccmmission 
issued  before  that  statute,  is  proved 
by  the  production  of  the  certificate 
duly  allowed.  Tajflor  v.  Wd^ni, 
1  Moody  &  M.  503. 

19.  The  certificate  protects. the 
goods  as  well  as  the  person  of  the 
bankrupt  from  all  debts  proveable 
under  the  commission.  Davis  v. 
Shapleyy  1  B.  &  Adol.  54. 

20.  If  the  goods  of  a  certificated 
bankrupt,  acquired  after  the  bank- 
ruptcy, are  seized  under  9l  JL  fa. 
issued  upon  a  judgment,  in  respect 
of  a  debt  due  before  the  bank- 


CERTtnCATE. 


ruptcy,  the  Court  will  set  aside  the 
judgment  on  motion.  Dmns  v. 
Shapky,  1  B.  &  Adol.  5^. 

21.  If  one  of  two  defendants  plead 
bankruptcy  puis  darrein  eonimtt^ 
ance^  tne  plaintiff  cannot  at  N.  P. 
confess  this  plea  to  be  true,  and  go 
on  as  to  the  other  defendant.  Pot- 
caff  T. Hanekyy  3  C.&  P.  972. 

22L  Practice  as  to  attesting. 
Practice^  1  Mont.  508. 

23.  Creditor  paid  expunged. 
PfocUce,  1  Mont.  508. 

Mode  qfobiaining  Discharge. 

24w  By  the  words  of  s.  127.  the 
certificate  is  only  made  evidence  of 
the  fact  of  issuing  the  commission, 
&c.y  leaving  untouched  the  question 
of  its  validity  or  of  its  effect,  and 
the  manner  and  place  in  which  that 
question  may  be  decided.  Fauder 
T.  Cotter,  10  B.  &  C.  430. 

25.  If  the  goods  of  a  certificated 
bankrupt  are  taken  in  execution,  it 
seems  that  the  Court  will  not  set  it 
aside  on  motion,  if  it  appear  that 
it  may  be  void  by  ^ming  or  other 
misconduct  of  the  bankrupt,  speci* 
fied  in  s.  130.  D.  Barrow  v.  Poik^ 
1  B.  «c  A.  633. 

26.  If  a  plea  of  certificate  puis 
darrien  conHnuance^  when  pleaded 
in  Court  to  prevent  judgment  of 
failure  of  record,  is  supported  only 
by  an  insufficient  affidavit,  it  seems 
that  it  cannot  be  amended*  Smith 
V.  Witham,  M«C1.  &  Y.  350. 

27»  A  plea  of  certificate  pui$  dar^ 
rien  tonOntumoe  may  be  pleaded  in 
Court,  in  order  to  prevent  judg- 
ment of  failure  of  record.  Sharp  v. 
mtham,  M*C1.  &  Y.  350. 

28.  A  plea  of  certificate  puis  dar^ 
rien  eontinuance^  particularly  setting 
forth  all  the  matters  relating  to  the 
bankruptcy,  is  sufficiently  verified 
by  affidavit,  ''  that  to  the  best  of  his 
belief  the  plea  is,  so  far  as  relates 
to  the  commission,  proceedings,  and 


certificate,  true  In  substance  iuid 
fact."  Sharpy,  R^Mam,MCL&Y; 
350. 

29.  A  plea  of  plaintiff's  bank« 
ruptcy  must  state  the  trading,  and 
all  the  particulars  necessary  to  lead 
to  the  issuing  of  a  commission,  and 
aver  that  the  party  was  positively  a 
bankrupt.  A  plea,  therefore,  only 
alleging  the  commission  under 
which  lie  was  duly  found  and  ad- 
judged a  bankrupt,  held  intfUffi* 
cient.  Guinness  ▼.  CarroUf  2  M.  ft 
Ry.  132. 

30.  If,  in  an  action  on  a  bail-bond 
asainst  Uiree  defendants  jointly,  one 
Of  them  pleaded  his  bankruptcy  and 
certificate  in  bar,  upon  which  the 
plaintiff  entered  a  noUeprosequi  as 
to  him,  and  filed  a  replication  as  to 
the  two  others,  and  the  plaintiffii 
had  notice  of  the  bankruptcy  of  the 
one  before  plea  pleaded,  the  bank- 
rupt is  not  entitled  to  his  costs, 
under  the  statute  8  Eliz.  c.  2.  s.  2^ 
Booth  V.  Middkcoaif  4  Moore  Sc 
Payne,  182. 

See  Dkbt  provbablb.  Dischabok. 


CHOSE  IN  ACTION. 
See  Provisiokal  Assionmemt. 


COMMISSION. 

See  Fiat. 

Description  in, 
1.  It  is  not  necessary  that  the 

g articular  species  of  trading  should 
e  set  forth  in  the  commission ;  and 
a  commission  would  be  as  good,  if, 
instead  of  calling  them  bankers, 
the  bankrupt  had  been  described  as 
esquires  or  gentlemen.  D.  Ten- 
derden,  C.  J.,  BenMseoni  v.  Fare* 
brother,  10  B.  &  C.  554. 


COMMISSIONERS. 


^,  If  the  bankrupt  U  described  in 
the  commistion  as  **  banker,  being  a 
trader  according  to  the  statute/' 
and  the  business  of  banker  had 
ceased  before  the  6  Geo.  4.,  the 
word  banker  is  descriptive  of  the 
person  only,  and  the  commission 
may  be  supported  by  evidence  of 
any  trading.  Bemasconi  v.  Fare* 
bntiher,  10  B.  &  C.  549- 

3.  In  the  commission  the  bank- 
rupt roust  be  described  of  the  place 
where  he  is  generally  known.  Ex 
parte  ShadboU^  1  Mont.  89. 

Affoinsi  UncerHficaied  BankmpL 

4.  A  commission  against  an  un- 
certificated bankrupt  cannot  be 
supported  upon  the  ground  that  he 
is  reputed  owner  of  property  by 
consent  of  the  assignee  under  the 
first  commission,  ^khon  v.  Cherrdl^ 
7  Bing.  663. 

5.  A  commission  against  an  un- 
certificated bankrupt  is  void  of  law. 
NeUon  v.  Cherrell,  7  Bing.  663. 


6.  A  commission  cannot  be  amend- 
ed after  it  is  opened.  Re  Stqfhensonj 
1  Mont.  116. 

Qwnirp. 

7.  Leave  must  be  obtained  to  issue 
a  country  commission  against  a  Lon- 
don tracer.   Ex  parte  Billj  1  Mont. 

26a 

Oeneral. 

8.  A  commission  ordered  at  a  pri- 
vate seal  will,  in  the  vacation,  be  pre- 
ferred.   £x  parte  Atkinson^  1  Mont. 

137. 

Second. 

See  Supersedeas. 


COMMISSIONERS. 

1.  The  solicitor  fora  judgment  cre- 
ditor should  not  act  as  commissioner. 
Ex  parte  ^Atim,  1  Mont.  454. 


%  The  authority  of  commis- 
siohers  to  commit  depends  upon  t 
particular  act  of  parliament,  to 
which  they  must  adhere,  /nuo  v. 
Impey,  ^  t.  8c  V.  113. 

3.  The  authority  of  commissionen 
to  commit  depends  entirely  on  the 
act  of  parliament*  which  enables 
them  to  commit,  first,  for  a  refusal 
to  answer  lawful  questions  respect- 
ing the  bankrupt  s  estate ;  and, 
secondly,  for  a  refusal  to  produce 
books.  D.  Lord  Tenterden.  haae 
V.  Inf^f  10 B.&  C.  444. 

4.  The  commissioners  cannot  re- 
quire a  person  under  examinatioa 
to  read  entries  in  a  book  which  he 
produces.  Isaac  v.  Impey^  10  B.  &  C 
442. 

5.  If  the  commissioners  commit 
for  refusing  to  answer,  because  the 
witness  refuses  to  read  an  entry  in  a 
book,  they  are  liable  to  an  action, 
although  their  only  motive  is  a  wish 
to  discharge  their  duty.  lioae  v. 
Impey,  4  C.  &  P.  120. 

6.  The  commissioners  may  com- 
pel the  production  of  a  book,  to 
enable  them  to  read  the  entries. 
D.  Bayley,  J.  Itaac  v.  Impey^  10 
B.  &  C.  444. 

7.  The  warrant  need  not  state 
that  the  questions  related  to  the 
bankrupts  person,  trade,  &c.«  or 
that  they  were  lawful  questions,  as 
it  is  sufficient  if,  upon  the  examina- 
tions, they  appear  so  to  be.  Ex 
parte  Harrison^  1  B.  &  Adol.  4ia 

,  8.  On  the  bankruptcy  of  the  mort* 
gaffer,  the  commissioners  may  com- 
pel the  mortgager  to  produce  his 
mortgage  deeds.  Ex  parte  CaUk- 
coU,  1  Mont.  55. 

9.  Rule  as  to  the  examination  of 
the  executor  of  a  creditor  before 
the  commissioners.  Ex  parte  So" 
larie  re  Alzedop  I  Mont. 

See  SuRBENOEa. 


CONTINGENT  DEBT. 


'  10.  If  the  usual  four-day  order  to 
pay  money  or  stand  committed  is 
served,  but  no  demand  made,  and 
the  party  is  committed,  the  Court 
will  discharge  the  commitment  with 
costs.  Ex  parte  DicaSf  1  Mont. 
215. 

5ee  Commissioners,  Commitment bi/. 
Habkas  Corpus.  Examination. 


CONCERTED  COMMISSION. 

A  petition  to  sta^  a  certificate 
because  the  commission  is  concerted 
does  not  lie.  Ex  parte  SmiAj 
1  Mont.  10.  .  See  now  1  &  2.  GvL 
4.  c.  56.  sea.  42. 


CONSTRUCTION  OF  DEEDS. 

A  deed  may  be  construed  accord- 
ing to  the  intent  of  the  parties,  col- 
lected from  its  recitals  and  provi- 
sions. Lester  Y.Garlandf  1  Mont.  2. 


CONTINGENT  DEBT. 

1.  If  a  person  undertake  with  A. 
to  settle  with  certain  bankers  a 
balance  due  to  them  pn  acceptance 
of  A.'s,  but  he  neglect  to  take  up 
the  bill,  and  give  to  A.  a  new  under- 
taking to  deliver  up  to  him  his 
acceptance  within  a  month,  or  eive 
him  a  bond  of  indemnity,  but  ooes 
not  perform  either,  and  the  banker 
sue  A.;  and,  pending  a  rule  for 
a  new  trial,  the  person  become 
i)ankrupt,  the  certificate  is  not  a 
bar  to  a  demand  by  A.  YiUlqp  v. 
Ebers,  1  B.  &  Ad.  700. 

2.  Contingent  debts  are  not  prove- 
able  if  the  contingency  be  remote. 
E%  parte  Dqvitt  I  Mont.  12U    . 


3.  Where  the  contingency  de- 
pends on  the  separation  of  husband 
and  wife,  and  of  a  widow's  not  mar- 
rying again,  it  is  not  within  sect. 
56  of  6  Geo.  3.  c.  16.  Ex  parte 
Davisj  1  Mont.  297. 

4.  By  marriage  settlement  S. 
covenanted  with  trustees  to  cause 
4,000/.  to  be  paid  to  them  within 
twelve  months  after  his  decease,  in 
trust  to  pay  the  interest  to  the  wife 
for  life,  if  she  survived,  and  after 
her  death  the  principal  to  be  divided 
amongst  the  children ;  if  no  chil- 
dren, to  the  survivor  of  them,  (8. 
and  his  wifet)  his  or  her  executors  or 
administrators.  Held,  this  was  such 
a  contingent  debt  as  was  proveable 
under  a  commission  against  S.  Ex 
parte  nndaU,  1  MonU  575. 462. 8.C 
8  Bing.  402. 


COSTS; 


TaxaiUm  of. 

1.  A  creditor  may  petition  to  re- 
fer the  solicitor's  bill  up  to  the 
choice  of  assignees  to  the  master 
for  re-taxation,  without  stating  in  his 
petition  items  to  which  he  objects, 
as  settled  by  the  commissioners. 
Ex  parte  Key^  1  Mont.  153^, 

2.  Upon  a  petition  by  a  creditor 
under  6  Geo.  4.  c.  16.  s.  14.  to  re- 
tax  a  solicitor's  bill,  it  is  not  neces- 
sary to  serve  the  assignees.  Ex 
parte  Poyit^,  1  Mont.  455.  • 

3.  A  petition  to  tax  a  solicitor's 
bill  must  be  served.  Ex  parte 
Griffith^  1  D.  &  C.  41.  But  see  ex 
parte  Payne^  1  Mont.  455. 

4.  An  assignee  who  is  not  a  cre« 
ditor  ma^  petition  to  tax  a  soli- 
citor's bill  of  costs,  as  it  seems, 
under  6  Geo.  4.  c.  16.  s.  14.  Ex 
parte  BarlaWy  1  Mont.  89. 

5.  If  the  assignees  neglect  tp 
have  a  solicitor'a  bill  of  costa  taxed 


DEBT  PROVEABLE. 


by  the  comroiMioners,  the  bankrupt 
niaj,  after  having  settled  with  the 
creditors,  apply  to  the  general  juris- 
diction of  ttie  Court,  and  obtain  an 
mtler  to  tax.  £z  parte  Bayley^ 
1  Mont.  206. 

6.  An  equitable  mortgagee  who 
applies  for  a  sale  will  not  be  allowed 
Che  coats  of  an  action  at  law  brought 
for  the  mortffage  money.  Ex  parte 
Fldcktr^  1  Moot.  454w 

7.  The  costs  of  an  application  by 
an  equitable  mortgagee  for  leave  to 
bid,  the  aasignees  consenting,  may 
be  paid  out  <^the  estate.  Ex  parte 
iS^,  1  Mont.  964.  &  a  1D.&C. 
S2. 

a  If  deeds  relating  to  both  free- 
holds and  leaseholds  are  deposited, 
but  the  memorandum  accompanyitig 
the  deposit  relate  to  the  leaseholds 
only,  tiie  equitable  mortgagee  ap- 
plying for  a  sale  of  both  freeholds 
and  leaseholds  must  pay  the  costs 
of  the  sale.  Ex  parte  RMnsofh 
lI>ea.ftCh.ll9. 

9.  The  costs  of  the  application 
by  a  legal  mortgagee  to  bid  at  the 
aale  are  pi^able  out  of  proceeds  of 
the  aale,  if  the  assignees  have  the 
conduct  of  the  sale.  Ex .  parte 
BfXfUffh  1D.&C34^ 

GeneraL 

10.  In  general,  costs  cannot  be 
allowed  on  a  petition  not  praying 
costs.  Ex  parte  Daintry^  1  Mont.  7. 

1 1.  If,  upon  a  petition  to  except 
to  taxation  which  does  not  pray 
coats  an  order  to  re-tax  is  made, 
the  petition  praying  confirmation  of 
die  certificate  of  re-taxation  ma^ 
pray  the  costs  of  the  original  peti- 
tion.   Ex  parte  Spurr^  1  Mont.  6. 

12.  A  petition  is  not  necessarily 
dismissed  with  costs  because  two 

Ctitions,  having^  the  same  object, 
fa  been  dismissed,  such  dismis- 
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sals  having  been  on  matters  of  form. 
Ex  parte  Hooper^  1  I>ea.lb  Ch.ll7. 

13.  Where  a  petition  to  prove  it 
not  necessary,  the  petitioner  muit 
pay  the  costs.  See  ex  parte  AK^^er*, 
lDea.&Ch.S& 

14.  Whether,  if  a  clerk  to  a  soli- 
citor make  an  affidavit  containing 
scandalous  matter,  coats  of  a  refer- 
ence  to  the  master  can  be  ordered 
against  the  clerk  —  quigref  Ex 
parte  Kirhy  and  NUu^  1  Mont.  68. 

15.  The  Court,  on  ordering  a 
new  trial  as  to  the  validity  of  a 
commission,  may  restrain  proceed- 
ing for  double  costs  under  6  Geo. 4^ 
c.  16. 8.ii.  Ex  parte  Eager^  1  Moot. 
85. 

16.  On  a  petition  for  payment  of 
a  dividend,  unsuccessfully  opposed 
by  the  assignees,  interest  at  5lL  per 
cent,  and  costs  are  of  course  agamtt 
the  assignees;  but  if  they  acted  doail 

Jide^  they  may  reimburse  themselvei 
out  of  the  estate.  Ex  parte  Mrniu 
mm,  1  Mont.  250. 

17*  If  in  the  Court  of  Review  a 
petition  is  ordered  to  stand  over  oa 
payment  of  the  costs  of  the  dav,  the 
objection  to  the  cause  being  heard 
till  the  costs  are  paid  cannot  be 
made  unless  the  oroer  is  drawn  up. 
Ex  parte  Clarke^  1  Mont.  50^ 

See  Solicitor.  Dxbt  proveabli. 


D. 

DEBT  PEOVEABLE. 

1.  A  defendant  having  been  com- 
Mitted  on  an  attachment  for  non- 
payment of  the  costs  of  an  action, 
pursuant  to  a  rule  of  Court,  became 
bankrupt  while  in  custody,  and  ob- 
tained nis  certificate.  Held,  he  was 
entitled  to  be  discharged.  IHlqf  v. 
Bjfme^  2  Bam.  &  Adol.  77a 

2.  A  creditor  who  proved  under 


DEBT  PROVEABLE. 


a  commission  in  1816  cannot  sue  at 
law  afler  the  6  Geo.  4.  c.  16.>  which 
repeals  the  49  Geo.  3.  c.  141  • 
Adames  v.  Bridgery  8  Bing.  314. 

3*  A  debt  on  letters  in  the  nature 
of  a  marriage  settlement  is  prove- 
able.    Ex  parte  Silgery  1  Mont.  100. 

4.  A  debt  in  consideration  of 
marriage  is  not  proveable  without  a 
memorandum  in  writing.  Ex  parte 
Barier^  1  Mont.  135. 

Double  Prwf. 

5.  B.  and  G.  are  partners  at  Man- 
chester under  firm  of  B.  and  Co. 
G.  also  trades  separately  at  Stock- 
port as  G.  and  Co,  G.  likewise  is 
partner  with  J.  in  London,  under 
firm  of  J.  and  Co.  B.  and  CA.  draw 
bills  on  J.  and  Co.,  payable  to  the 
order  of  B.  and  Co.,  which  J.  and 
Co.  accept,  and  which  are  then  in- 
dorsed by  B.  and  Co.,  G.  and  Co., 
and  one  S.  R.,  and  come  into  the 
hands  of  W.  and  Co.  for  a  valuable 
consideration,  without  knowledge 
that  G.  was  a  partner  in  the  firm  of 
B.  and  Co.  or  of  J.  and  Co.,  B.  G. 
and  J.  become  bankrupt.  On  the 
question  whether  W.  and  Co.  could 
prove  against  the  joint  estate  of 
B.  and  G.f  and  also  against  the 
separate  estate  of  G.,*or  whether 
they  must  elect,  the  Court  were 
equally  divided ;  but  the  whole 
Court  held,  that  the  amount  ef 
dividends  declared,  but  not  actually 
received,  by  W.  and  Co.  under  J.  s 
commission,  must  be  deducted  from 
such  proof.  Ex  parte  Moulin  1 
Mont.  321.  S.  C.  1  Dea.  &  Ch.  44. 

6.  An  insolvent  who  has  applied 
to  take  the  benefit  of  the  act  is  not 
insolvent  within  the  rule,  that  a 
proof  cannot  be  made  against  the 
aeparate  estate  if  there  be  a  solvent 
partner.  Ex  parte  Morris,  I  Mont. 
*218. 


ProqfagamsiSeparaiecrJainiEiiaie* 
7*  A.  B.  and  C,  being  bankers  in 
partnership,  were  appointed  trea- 
surers of  a  corporate  body,  and 
executed  a  joint  and  several  bond, 
with  a  penalty  of  20,000^  condi- 
tioned for  the  due  performance  by 
them  of  various  duties  as  treasurers, 
and  especially  that  they  would, 
**  when  thereunto  required  by  the 
said  company,*'  &c.  pay  all  balances 
in  their  hands,  &c.  A  commission 
issued  against  A.  B.  and  C,  who 
had  at  the  time  a  large  balance  in 
their  hands  as  treasurers;  but  no 
demand  under  the  bond  having 
been  made  by  the  company  before 
the  bankruptcy :  Held,  there  was  not 
a  sufficient  breach  of  the  condition 
to  constitute  a  debt  proveable  under 
the  separate  estates  of  the  bank- 
rupts. Ex  parte  Lancaster  Canal 
Company^  1  Mont.  27. 

8.  A  separate  creditor  of  one 
partner,  who  has  a  separate  mort- 
gage from  the  other  partner,  must 
prove  his  whole  debt  against  his 
principal  debtor,  without  a  previous 
sale  of  the  security.  Elx  parte 
Rodgers,  1  D.  &  C.  38. 

9.  Where  parties,  being  indebted 
jointly,  covenant  jointly  and  seve- 
rally to  pay  on  demand,  no  demand 
is  necessary  to  entitle  the  creditor 
to  proceed  severally  against  the 
covenantors ;  but  where  it  was  ex- 
pressly stipulated  by  three  partners, 
that  until  demana  was  made  an 
existing  debt  should  remain  a  joint 
debt,  and  no  demand  was  made  pre- 
viously to  the  bankruptcy:  H^, 
that  the  debt  was  proveable  against 
the  joint  but  not  the  separate  estate 
of  the  three.  Ex  parte  FairUe, 
1  Mont.  17. 

10.  Where  one  member  of  a  firm, 
who  carries  on  business  on  his  separ 
rate  account,  supplies  goods  to  th^ 
firm,  and  a  commission  issues  against 
the  firm,  the  debt  is  proveable ;  but 


EQUITABLE  MORTGAGE. 


not  BO  for  money  advanced.    Ex 
parte  Cook,  1  Mont.  228. 

See  Cbrtificate.    Proof. 


DISCHARGE. 

1.  If  a  certificated  bankrupt  ap- 
ply before  judgment  for  a  discharge, 
the  Court  will,  if  he  has  occasioned 
vexatious  delay,  order  him  to  pay 
the  costs  attendant  upon  such  de- 
lay. Sadler  v.  Cleaver^  7  Bing.  771* 

2.  The  Court  may  discharge  a 
certificated  bankrupt  before  judg- 
ment. Sadler  v.  Cleaver^  7  Bing. 
769. 


DESCRIPTION  OF  BANKRUPT. 
See  Commission,  Deseripium  in. 


DIVIDEND. 

If  three  commissioners  are  not 
present  when  an  order  of  dividend 
IS  made,  it  is  invalid.  Ex  parte  Day 
and  Cooper 9  I  Mont.  212. 

See  Assignee,  3. 


DOCKET. 

1.  At  tlie  commencement  of  the 
new  Court  in  bankruptcy,  the  docket 
papers,  instead  of  applying  for  a 
nat,  applied  for  a  commission.  This 
was  adjudged  not  to  be  such  an 
irregularity  as  to  entitle  the  second 
docket  to  have  the  priority.  Ex 
parte  Leehmerey  1  D.  e$c  C.  1.  S.  C. 
1  Mont.  510. 

2.  An  affidavit  not  sworn  before 
'the  solicitor  to  the  petitioning  cre- 
ditor preferred  where  there  were 
two  dockets.    Anonymous,  1  Mont. 
186. 

3.  Docket  on  an  affidavit  sworn 


in    Ireland    refused.      Ammymoiu, 
1  Mont.  137. 

4s  If  two  dockets  are  struck,  one 
omitting  to  state  that  the  bankrupt 
traded  in  London,  and  the  other 
giving  a  perfect  description,  the 
Court  will  prefer  the  latter,  the 
majority  of  the  trade  and  creditors 
being  m  the  country  where  both 
commissions  were  intended  to  be 
worked.  Ex  parte  Hills  1  Mont 
260. 

Jmen(bne9UffFRACTiCE,l  Mont.  509. 


DORMANT  PARTNER- 
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E. 

ENROLMENT. 

1.  If  the  assignee  is  not  bound, 
in  an  action  where  he  is  plaintiff, 
to  produce  the  assignment,  as  he 
proves  his  title  aliund^y  there  is  no 
necessity  to  show  the  enrolment 
Bates  y.  Stwrges^  7  Bing.  586. 

2*  It  is  unnecessary  to  enrol  a 
provisional  assignment  when  the 
title  appears  in  the  general  assign- 
ment. Ex  parte  Martin^  1  Mont  84. 
S.P.   jBoAsf  V.  iStei^eff,  5  B.  M.  568. 


EQUITABLE  MORTGAGE. 

If  deeds  relating  to  both  free- 
holds and  leaseholds  are  deposited, 
but  the  memorandum  accompany- 
ing the  deposit  refers  to  the  lease- 
holds only,  yet  the  mortgagee  may 
pray  a  sale  of  both  freeholds  and 
leaseholds.  Ex  parte  Robinson^ 
lDea.&Ch.  119. 

See  Costs  of  Mortgagee. 


EVIDENCE. 


EVIDENCE. 

GeneraUy. 

1.  If,  as  a  defence  to  an  action 
by  assignees}  the  defendant  rely  on 
the  bankrupt  being  uncertificated 
under  a  former  commission,  he  must 
give  express  evidence  that  the  bank- 
rupt's effects  were  assigned  under 
such  commission.  Phillips  v.  Hop' 
wood,  1  B.&  Ad.  619. 

2.  In  an  action  by  assignees, 
under  a  commission  against  an  un- 
certificated bankrupt,  the  defendant 
may  give  in  evidence  the  existence 
of  the  previous  commission ;  that 
under  such  commission  his  effects 
were  assigned,  and  the  bankrupt 
uncertificated,  without  notice  to 
dispute  any  of  the  requisites ;  which 
is  an  answer  to  the  action.  Phillips 
V.  Hopwoody  1  B.  <^  Ad.  619* 

3.  A  party  omitting  to  give  no- 
tice to  dispute  the  requisites  admits 
them,  but  not  the  effect  of  the  com- 
mission in  point  of  law.  PhiUips  v. 
Hopwood,  I  B.  &  Ad.  321. 

4.  Where  it  is  immaterial  whether 
the  action  is  brought  by  the  bank- 
rupt or  his  assignees,  the  proceed- 
ings are  evidence  of  the  requisites, 
although  notice  is  given  to  dispute. 
D.  Patterson,  J.,  Smith  v.-  Woodtoard, 
4C.&P.542. 

5.  In  an  action  of  detinue  by  the 
assignees^  and  no  demand  made  by 
the  bankrupt  before  the  bankruptcy, 
and  notice  is  given  to  dispute  the 
requisites,  the  proceedings  are  suffi- 
cient evidence.  D.  Patterson,  J., 
Smith  V.  Woodtoard,  4  C.  &  P.  541. 

6.  The  only  cases  in  which  the 
assignees  are  to  be  put  to  strict 
proof  of  the  bankruptcy  are  those 
in  which  the  bankruptcy  is  almost 
a  part  of  the  cause  of  action,  such 
as  cases  of  preference.  D.Patterson, 
J.,  Smith  V.  Woodward,  4  C.  &  P. 
542. 

7.  In  an  action  by  the  assignees, 
Vol.  I. 


where  part  of  the  claim  might  have 
been  recovered  by  the  bankrupt, 
and  part  not,  and  the  assignees  rely 
upon  the  proceedings  as  evidence 
of  the  requisites,  they  must  elect  to 
go  for  that  part  which  the  bankrupt 
might  have  recovered.  Gibson  v. 
outfield,  4  C.  «t  P.  314. 

8.  If  the  defendant  does  not  give 
notice  to  dispute  the  requisites  to 
support  the  commission,  it  is  un- 
settled whether  the  assignees  can 
invalidate,  by  relation  to  an  act  of 
bankruptcy,  without  proving  a  peti- 
tioning creditor's  debt  betore  the 
act  of  bankruptcy.  Norman  v.  Booths 
8  B.  &  C.  703.  Lord  Tenderden  & 
Parke,  J. ;  contra.  Justices  Bailey  & 
Littledale. 

9.  If,  in  an  action  against  the 
sheriff^,  the  defendant  do  not  give 
notice  to  dispute  the  requisites  to 
support  the  commission,  and  the 
assignees  give  evidence  of  an  act 
of  bankruptcy  committed  between 
the  sale  and  issuing  the  commissioni 
it  seems  that  they  must  prove  the 
petitioning  creditor's  debt  before 
the  act  of  bankruptcy.  Norman  v. 
BooUi,  10  B.  &  C.  705. 

10.  A  written  memorandum  of 
an  arrest,  and  of  the  place  where  it 
occurred,  made  by  a  sheriff^  s  officer 
at  the  time  of  the  caption,  and 
sent  by  him  immediately  to  the 
sherifi^s  office,  and  there  filed  in 
the  course  of  business,  is  not,  after 
the  death  of  the  officer,  evidence  of 
the  place  of  arrest  in  an  action  be- 
tween a  bankrupt  and  his  assignees. 
Chambers  v.  Bemasconi,  1  Tyr.  335. 

11.  If  the  messenger  show  his 
warrant  to  a  person  supposed  to  be 
in  possession  of  bacon,  the  property 
of  the  bankrupt,  and  demana  the 
bacon,  and  the  person  says,  "  I  have 
it  not ;  I  have  some  that  came  from 
a  shop  in  Exeter*'  (which  was  that  of 
the  son  and  daughter  of  the  bank* 
rupt) ;  and  the  messenger  desire  him 

B  B 
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to  take  care  of  it,  and  not  to  part 
with  it,  as  more  would  be  heard  about 
it,  and  he  afterwards  suffer  it  to  be 
removed ;  this  is  a  conversion. 
Hatches  v.  Dunriy  1  Tyr.  413. 

12.  When  assignees  sue  for  a 
debt  due  before  the  bankruptcy, 
and  have  notice  that  the  requisites 
will  be  disputed,  the  only  costs  to 
which  the  assignees  will  be  entitled 
are  the  costs  of  producing  the  depo- 
sitions. Ralpho  V.  DatDeSf  S  C.  &  P. 
362. 

IS.  If,  in  an  action  of  trover  by 
assignees,  the  defendant's  attorney 
admit  that  the  party  was  dufy  de» 
clared  bankrupt,  and  the  defendant 
do  not  give  notice  to  dispute,  he  is 
precluded  from  objecting  to  any  of 
the  requisites  to  support  the  com- 
mission. Perring  v.  luckery  3  Moore 
&  P.  558. 

14^  If  notice  to  dispute  is  ^iven 
by  the  plaintiff  afler  issue  joined, 
but  it  is  alleged  that  the  defendant's 
attorney  said,  "  It  is  of  no  conse- 
quence— the  notice  is  sufficient-^ 
it  will  do  very  well,"  the  fact  can- 
not be  examined  at  Nisi  Prius. 
Folks  y.  Scudder^  3C.&P.232. 

15.  The  depositions  are  conclu« 
sive  evidence,  so  as  not  to  admit 
evidence  of  fraud  in  the  concoction 
of  any  of  the  requisites  to  support 
the  commission.  Young  v.  TimminSf 
1  Tyr.  15. 

16.  If  it  be  necessary  to  prove  a 
good  petitioning  creditor's  debt  on 
the  20th  of  May,  it  is  not  sufficient 
to  show  that  on  the  29th  of  January 
700^  was  due,  and  that  there  had 
been  subsequent  receipts  and  pay- 
ments to  an  uncertain  amount. 
Gresley  v.  Price,  2  Car.  &  P.  48. 

Of  particular  iPersons, 

17.  A  bankrupt  cannot  be  cross- 
examined  to  defeat  the  commission. 
Sayer  v.  Garnet,  7  Bing.  103. 

18.  The  bankrupt  cannot  be  called 


to  explain  an  act  upon  which  the 
assignees  rely  as  an  act  of  bank- 
ruptcy. Sayer  s.  Oarmt^  7  Bing.  103. 

19.  An  insolvent  debtor  is  not  a 
competent  witness  for  the  plaintiff 
in  an  action  by  his  assignee.    IMs- 

fidd  V.  Freeman^  4  Car.  &  P.  67. 

20.  To  enable  a  creditor  to  use 
the  evidence  of  the  bankrupt,  which 
would  eventually  give  the  creditor 
a  right  to  prove,  a  general  release 
from  the  creditor  to  the  bankmpt 
is  not  sufficient ;  the  creditor  muftt 
also  release  to  the  assignees  all  his 
claim  on  the  bankrupt's  estate,  and 
the  bankrupt  must  release  all  his 
claim  to  the  surplus.  Perryman  t. 
Steggal,  8  Bing.  369. 

21.  Query,  Whether  the  petition- 
ing creditor  is  a  competent  witness 
in  an  indictment  against  the  bank- 
rupt for  concealment  7  ILy.  Wd- 
tersy  5  Carr.  &  P.  140. 

22.  Witnesses  examined  after 
bankruptcy  are  not  evidence  against 
the  assignees.  Hitchinsv,  Congreta, 
1  Mont.  225. 

See  Examination. 


EXAMINATION. 

The  examination  of  a  third  person 
by  commissioners  is  not  evidence 
for  the  formation  of  their  judgment, 
but  merely  a  brief  to  interrogate  the 
witness.    Re  Goodwin^  1  Mont.  SOi. 

2.  Of  Witness  Practice,  1  Mont: 
506. 


F. 


FELONY. 

A  bankrupt  who  is  in  prison  for 
debt  does  not  commit  felony  by  non- 
surrender.  R.  V.  MOdiM^  4  C.  &  P. 
251. 


HABEAS  CORPUS. 


FIAT. 
See  Commission. 

Amending. 

1.  A  fiat  cannot  be  amended  after 
it  has  been  opened.  Ex  parte  TotH 
1  Mont.  4f55* 

See  Practice,  1  Mont.  510. 

Opa^ing. 

2.  Distance  of  eighty  miles  feighty- 
five  according  to  Messrs.  Deacon 
and  Chitty)  is  not  alone  a  cause  for 
non-attendance  of  the  petitioning 
creditors.  Ex  parte  CoXy  1  Mont. 
S90.  S. C.  1  Dea.& Ch.  205. 

S.  The  Court  will  not  enlarge  the 
time  for  opening  a  fiat  on  the  petition 
of  the  petitioning  creditor,  who  ap- 

Slies  on  the  ground  that,  negotiations 
aving  been  pending  for  a  compo- 
sition, he  is  not  prepared  with  evi* 
dence  of  the  trading,  &c.  Ex  parte 
DttwUm  Sf  Earkf  1  Dea.&  Ch.  111. 

See  Practice,  1  Mont.  511, 512. 


FIXTURES. 
See  Reputed  Ownerships. 


FRAUDULENT  CONVEYANCE. 

An  assignment  of  property,  with 
notice  of  an  act  of  bankruptcy,  is 
not  protected  by  21  Jac.  1.  c.  19. 
s.  14.  by  a  lapse  of  five  years. 
Mom^brdr.  Awlen,  1  Mont  79. 


H. 

HABEAS  CORPUS. 
1.  The  bankrupt  was  committed. 
He  refused  to  sign  his  examination, 


for  which  he  was  committed.  The 
warrant  did  not  set  out  the  examin- 
ation. It  concluded^— Detain  him 
until  he  should  full  answer  make  to 
the  satisfaction  of  the  commis- 
sioners, and  sign  his  examination. 

The  question  was,  whether,  as  he 
was  committed  only  for  not  signing, 
the  conclusion  that  he  shomd  be 
detained  until  he  should /uU  answer 
makey  which  was  admitted  to  be 
defective,  was  defective  in  sub- 
stance or  only  in  form.  All  the 
Court  was  of  opinion  that  it  was 
only  form.  But  note,  that  upon  an 
application  to  the  Court  of  K.B., 
the  whole  Court  thoudit  it  a  sub- 
stantial objection.    9  B.  &  &  2S4. 

2.  The  bankrupt  had  been  ex- 
amined, and  refused  to  sign  his 
examination.  He  was  committed. 
The  warrant  did  not  set  out  the 
examination,  and  concluded  that  he 
should  be  detained  ^  wUU  he  should 
JuU answermake  to  Aeir saHsfaciUm 
to  such  questions  as  should  be  put  to 
him,  and  sign  and  subscribe  such  esr- 
amination." 

Upon  a  rule  to  show  cause  why 
a  Habeas  Corpus  should  not  issue ; 
Grarrow,  Hullock,  and  Vanghan, 
Barons,  were  all  of  opinion  that  the 
conclusion  of  the  warrant  was  de- 
fective, not  in  substance,  but  only 
in  form.  Garrow  and  Hullock, 
Barons,  thought  the  warrant  was  not 
defective  from  omission  to  set  oat 
the  examination;  but  Vaughan, 
Baron,  thought  that  from  the  omis- 
sion to  set  out  the  examination  it 
was  defective. 

It  was  therefore  determmed  that 
the  prisoner  was  not  entitled  to  his 
discharge.  In  re  Leahe^  1829, 
3Y.&J.46. 

S.  The  power  of  the  commitment 
is  a  formidable  power,  conferred 
upon  the  commissioners  with  a  view 
to  obtain  an  impartial  distribution 
of  the  bankrupt's  estate ;  but,  being 
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HABEAS  CORPUS. 


a  formidable  power,  and  one  direct- 
ed to  the  liberty  of  the  subject,  all 
agree  that  it  must  be  construed 
strictly.  D.  Vaughan,  B.  Re  LeaAe, 
S  Y.  &.  J.  55. 

4.  All  the  Judges  were  of  opinion 
that  it  was  not  necessary  to  set  out 
the  examination  ;  and  they  were 
also  all  of  opinion  that  the  conclu- 
sicMi  of  the  warrant  was  defective  in 
substance,  and  that  the  prisoner 
was  entitled  to  his  discharge. 

Bat  note,  that  all  the  Judges  of 
the  KingV  Bench  thought  the  con- 
dasioo  substantially  bad.  Ex  parte 
Umkey  H.  T.  1S29.'  9  13.  &  C  234. 
3  Y.  &  J.  58.  in  note. 


I. 


IMPERTINENCE. 

Order  12  of  the  new  orders  in 
Chancery  (concerning  reference  for 
scandal  and  impertinence)  does  not 
apply  in  cases  in  bankruptcy.  Ex 
parte  CkaUr^  1  Mont.  17. 


INDICTMENT. 

An  indictment  for  perjury  in  an 
affidavit  in  bankruptcy  may  be  sus- 
tained, although  the  affidavit  can- 
not, by  the  practice  of  the  office,  be 
usedy  for  defect  in  the  jurtU^  the 
perjury  beine  complete  at  the  time 
the  affidavit  is  sworn,  i?.  v.  HaUey^ 
1  Ry.  &  M.  (N.  p.)  96. 


INTEREST. 

Section  132  of  6  Geo.  4.  c.  16.,  as 
to  payment  of  interest,  is  not  retro- 
spective. Ex  parte  Samman,  1  Mont. 
253. 


J. 


JUDGMENTS. 

No  judgment  signed  or  execution 
issued  on  a  cognovit  aetionemy  after 
declaration  filed  in  a  band  Jide  ac- 
tion, shall  be  deemed  within  the 
provision  of  6  Geo.  4.  c.l6.  8. 108. 
lGul.4.  C.7.  8.7.  1  Mont.  151. 


JURISDICTION. 

Lord  Chancellors. 

The  Chancellor  has  no  Jurisdic- 
tion to  hear  an  original  petition 
in  bankruptcy.  Ex  parte  Ixnbe^ 
1  D.  &  C.  30. 

2.  The  Chancellor  has  not  juris- 
diction in  bankruptcy  to  interfere 
with  the  practice  of  a  barrister  as 
to  a  retainer.  Ex  parte  JSZwe, 
1  Mont.  69. 

Of  Court  <^  Review. 

1.  If  a  petition  of  appeal  be  pre- 
sented to  the  L.  C.  from  a  decision 
of  the  V.C.  before  the  1  &  2  Gul.  4. 
c.  56.9  the  Court  of  Review  has  juris- 
diction to  hear  the  appeal,  provided 
the  appellant  present  a/rem  petition 
of  appeal  to  the  Court  of  Review. 
Ex  parte  Lowe^  1  Dea.  &  Ch.  79. 

2.  The  Court  of  Review  has  not 
jurisdiction  to  hear  a  petition  ad- 
dressed to  the  Lord  Chancellor.  Re 
Appling^  1  Dea.  &  Ch.  1.  But  see 
orders  in  bankruptcy  of  I6th  January 
1832. 

Set  Practice,  1  Mont.  512, 513. 


JUDGE'S  NOTES. 

An  application  for  the  Judge's 
notes,  on  a  petition  for  a  new  trial, 
is  a  motion  of  course.  Ex  parte 
Harwoody  1  Mont.  8. 


LIEN  AND  EQUITABE  MORTGAGE. 


L. 

LIEN  AND  EQUITABLE 
MORTGAGE. 

1.  The  assignment  under  the  in- 
solvent act  passes  to  the  assignee 
only  what  the  insolvent  was  entitled 
to  at  law  and  in  equity;  and  where 
an  insolvent  had  deposited  title- 
deeds  as  security,  previous  to  his  dis- 
charge, and  gave  a  verbal  authority 
to  the  mortgagee  to  receive  the 
rents,  the  assignee  could  not  re- 
cover from  the  creditor  the  rent  he 
received  after  the  insolvent's  dis- 
charge.    Garry  v.  SharraU^  10  B.  & 

C.  7ia 

2.  The  deposit  of  title-deeds  is 
a  sufficient  authority  to  the  mort- 
gagee to  receive  the  rents.  Garry 
v.  SharraUy  10  B.  &  C.  717. 

3.  Rents  and  Profits  received  by 
an  equitable  mortgagee  cannot  be 
recovered  from  him.  Sumpter  v. 
Cooper^  2  B.  &  Ad.  223. 

4.  7  Ann.  c  .20.  s.  1 .,  as  to  regis- 
try deeds,  does  not  extend  to  equit- 
able mortgages.  Sumpter  v.  Cooper ^ 
2  B.&  Ad.  225. 

5.  The  indorsee  of  a  bill  has  a 
lien  upon  property  deposited  with 
the  drawee  as  a  security.  Ex  parte 
Perfecty  1  Mont.  25. 


M. 

MALICIOUS  COMMISSION. 

See  Supersedeas,  17. 


MORTGAGE. 

1.  An  unpaid  vendor  is  entitled 
to  proceed  as  a  mortgagee.  Hope 
V.  Booths  1  B.  &  Ad.  498. 

2.  If  a  trader,  having  real  estates 
under  mortgage,  becomes  bankrupt, 


and  the  whole  interest  in  the  estates 
are  sold  by  the  assignees  for  the 
benefit  of  the  creditors,  without  any 
concurrence  by  the  mortgagees,  no 
auction  duty  is  payable.  A.  G»  v. 
Winstanley,  2  D.  &  C.  308. 

3.  If  a  trader  having  estates  in 
mortgage  conveys  them  to  trustees, 
and  then  becomes  bankrupt,  and  the 
whole  interest  in  the  estates  is  sold 
by  the  assignees,  with  the  concur- 
rence of  the  trustees,  but  it  does 
not  appear  that  the  mortgagees  are 
consulted,  po  auction  duty  is  pay- 
able. A.  G,  V.  Winsianleyy  2  D.  &  C. 
308. 

4.  On  the  bankruptcy  of  the 
mortgagor,  the  commissioners  may 
compel  the  mortgagee  to  produce 
his  mortgage  deeds.  Ex  parte 
CcddecoUy  1  Mont.  55. 

5.  The  costs  of  the  application  of 
a  mortgagee  to  bid  at  the  sale  may, 
if  the  assignees  do  not  oppose,  be 
paid  out  of  the  estate.  Ex  parte  Say^ 
1  Mont.  364.  S.  C.  1  D.  &  C.32.  See 
ex  parte  Pf'illiams,  1  Mont.  513. 

5ee  Practice,  1  Mont.  514,515. 
See  Reputed  Ownership,  3, 


MOTIONS. 

An  application  for  the  judge's 
notes  on  a  petition  for  a  new  trial 
is  a  motion  of  course.  Ex  parte 
ffanoood,  1  Mont.  8. 


MULTIFARIOUSNESS. 

1.  A  petition  for  leave  to  prove 
presented  by  many  creditors  is  not 
multifarious,  if  they  have  one  com- 
mon object.  £x  parte  Bousfieidf 
1  Mont.  128. 

2.  One  petition  by  several  credi- 
tors for  leave  to  prove,  and  to  re- 

B  B  3 


PARTNERSHIP. 


if  thejhsve 
parte  AmmS; 


is  not  muldftrioiit. 
commoo  object.  Ex 
1  Mont.  12a 


N. 

NEW  PROMISE. 

1.  When  there  is  a  conditioDal 
promise  there  most  be  a  special 
count,  stating  the  bankruptcy  and 
subsequent  promise  to  pay;  but  not 
so  when  the  promise  is  absolute. 

T.  JCMAome,  4  C  &  P.  464. 

2.  **  By  die  end  of  next  month 
I  shall  UTe  my  bankers  account 
here,  and  I  shall  remit  the  sum  due 
to  you  by  a  draft  00  them,"  seems 
to  be  an  absolute  promise.  Xory  t. 
JfiMftome,  4  C.  &  P.  46^. 

S.  If  the  bankrupt  write  to  a  cre- 
ditor, and  say,  ^  By  the  end  of  next 
month  I  shall  hare  my  banker  3  ac- 
count, and  I  shall  remit  the  sum  due 
to  you  in  a  draft  on  them,"  it  has 
been  ruled  that  this  is  a  sufficient 
fffomise  to  answer  a  plea  of  the 
statute  of  limitations  and  of  bank* 
ruptcy.  tdxy  t.  Jfooftoide,  4  C.  & 
P.46S. 


O. 

OFHCIAL  ASSIGNEE. 
See  AssiGKxa. 


OPENING  COMMISSION. 

]•  When  the  time  for  opening 
the  commission  has  expired,  through 
the  contrivance  of  the  bankrupt,  by 
his  keeping  a  witness  out  of  the 
way,  the  Court  will  permit  the  same. 
Petitionmg  creditor  to  issue  a  new 
fiat.    In  re  Matkewsy  1  D.  &  C.S5. 

5L  Under  special  circumstances 
the  time  for  opening  a  fiat  may  be 
enlarged ;  but  such  applications  arc 
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not  of  course,  and  ought  not  to  be 
encouraged,  as  the  petitioning  cre- 
ditor ought  always  to  be  ready  to 
open  the  commission  at  the  proper 
time.  The  absence  of  a  witness  nas 
been  ccmsidered  a  sufficient  cause. 
Ex  parte  Moody ^  I  D.  &  C  S4w 

Stt  Fiat,  Optnxmgy  3. 


OPENING  DIVIDEND. 
Sot  DnriDKHD. 


ORDER  AND  DISPOSITION. 

Ex  parte  Hcrwoody  1  Mont.  & 
Mac  1G9L,  is  confirmed  on  appeal 
by  ex  parte  Hendifft^  1  Mont.  24. 

Set  Rbputsd  Owhxrship. 


ORDERS. 

Mode  of  enforcing  those  of  V.  C. 
See  Practice,  1  Mont.  513. 


P. 


PARTNERSHIP. 

1.  If,  upon  an  execution  levied 
before  any  act  of  bankruptcy,  the 
money  is  paid  to  the  sheriff  between 
the  times  of  committing  the  acts  of 
bankruptcy  by  two  members  of  a 
firm,  the  assignees  under  a  joint 
commission  are  not  entitled  to  the 
proceeds.  Morland  t.  Pellait,  8  B. 
&C.725. 

2.  The  assignees  can  obtain  no 
share  of  the  partnership  effects  un- 
til they  first  satisfy  all  that  is  due 
from  the  bankrupt  partner  to  the 
partnership.  D.  Lord  Tenterden. 
See  also  D.  Bayley,  J.,  HoUemen 
V.  Shackels,  8  B.  &  C.  6I& 


PETITIONS- 


3.  D.  Lord  Tenderden  in  Smith 
y.  Dc  Silva^  and  in  Holdemess  v. 
Shackelsy  8  B.  8c  C.  618.  Smith  v. 
I}e  Silva  may  have  been  very  pro- 
perly decided,  without  breaking  in 
on  the  general  principle.  It  is  a 
very  entangled  case,  and  the  facts 
stated  in  the  report  are  not  very 
clear  and  perspicuous. 

^.  If  one  of  two  attorneys,  part- 
ners, is  bankrupt,  the  Court  will 
not,  on  motion,  order  the  assignees 
to  deliver  the  papers  of  the  clients 
to  the  solvent  partner,  without  the 
clients'  consent.  Davidson  v.  Na- 
pier^ 1  Sim.  297- 

5.  Section  62  of  6  Geo.  4.  c.  16. 
only  applies  to  a  partnership  sub- 
sistmg  at  the  time  of  the  bankruptcy. 
£x  parte  Morris ,  1  Mont.  218. 

#Sie0  Allowance.  Proof.  Reputed 
Ownership.    Surplus. 


PERJURY. 
See  Indictment. 


PETITIONING  CREDITOR. 

1.  If,  at  opening  the  commission, 
the  petitioning  creditor  prove  his 
debt  upon  two  bills  of  exchange  for 
50/.  and  70/.,  the  consideration  of 
which  is  goods  sold  to  the  bank- 
rupt, and  at  the  first  public  meet- 
ing the  debt  is  proved,  and  the  two 
bills  produced,  after  which  one  of 
the  bills  is  lost,  the  validity  of  the 
petitioning  creditor's  debt  is  not 
affected.  Pooky  v.  Milord,  1  Tyr- 
whitt,  p.  834. 

2»  It  the  course  of  dealing  be- 
tween the  parties  raises  the  pre- 
sumption that  the  petitioning  cre- 
ditor received  the  bill  before  the 
act  of  Bankruptcy,  it  is  primd  fade 
sufficient.  OmAe  v.  Harris,  1  Moody 
«  M.  141. 


3.  It  has  been  ruled  that  if  there 
is  a  good  petitioning  creditor  s  debt 
at  the  time  of  the  act  of  bankruptcy, 
after  which  pavments  are  made  and 
credits  given,  but  there  is  100/.  due, 
and  if  the  payments  made  are  ap- 
plied in  order  of  time,  they  will  be 
sufficient  to  discharge  the  balance 
due  at  the  time  of  the  act  of  bank- 
ruptcy, there  is  a  good  petitioning 
creditor's  debt.  Shaw  v.  Harvey, 
1  Moody  &  M.  526. 

4.  An  equitable  debt  is  not  a 
good  petitioning  creditor's  debt.  Ex 
parte  HawUiome,  I  Mont.  132. 

See  Opening  Commission. 


PETITIONS. 

1.  A  petition  to  stav  a  certificate, 
because  the  commission  is  con- 
certed, does  not  lie.  Ex  parte 
Smith,  1  Mont.  10.  Seel%i2  GuL 4. 
C.56.  ^.42. 

Answering. 

2.  In  cases  of  emergency^  a  peti- 
tion may  be  answered  instanter.  Ex 
parte  Moody,  1  D.  &  C.  34.  In  re 
Mathews,  ID.&C.  35. 

Attestation  to. 

3.  The  attestation  of  the  solicitor 
to  a  petition  is  as  a  guarantee  that 
it  is  proper,  not  as  security  for 
costs.  Ex  parte  Cadby,  1  Mont.  352. 

4.  Although  a  petition  by  a  soli- 
citor need  not  be  attested,  yet  it 
must  appear  on  its  face  that  he  is  a 
solicitor.  Ex  parte  Harrow,  1  Mont. 
92. 

5.  An  insufficient  attestation  is  not 
waived  by  filing  affidavits  in  answer. 
Ex  parte  Huic/tinson,  I  MonU  130. 

6.  The  attestation  must  be  to  the 
name  of  the  petitioner,  not  to  the 
petition.  Ex  parte  Cracklow,  1  Mont. 
353. 

See  Practice,  1  Mont.  516. 
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Signature  to, 
?•  The  petition  of  a  person  in 
Ireland  must  be  signed  by  the  peti* 
tioner.   Ex  parte  Cumming,  1  Mont. 

206. 

8.  If  a  petitioner  reside  in  Scot- 
land, his  signature  is  sufficient,  and 
the  petition  need  not  be  signed  by 
an  agent  in  England.  Ex  parte 
Paul,  1  Mont.  252. 

See  Practice,  1  Mont.  517. 

Service  of, 

9.  Upon  a  petition  by  a  creditor 
mder  6  Geo.  4.  c.  16.  8.14.  to  re- 
tax  a  solicitor's  bill  of  costs,  it  is  not 
necessary  to  serve  the  assignees. 
Ex  parte  Payne^  1  Mont.  455. 

See  Practice,  1  Mont.  517. 

Amending. 
See  Practice,  1  Mont.  518. 

Appearance  on, 

10.  Rule  as  to  striking  out  peti- 
tions if  parties  do  not  appear. 
1  Mnnf.  A(;fL 


1  Mont.  456. 


See  Costs. 


POLICY  OF  INSURANCE. 
See  Reputed  Ownership. 


PRACTICE. 

1.  The  Court  of  Review  will  en- 
deavour to  adhere  to  the  present 
practice  in  bankruptcy.  D".  per  Cur. 
Ex  parte  Saj/y  1  D.  &  C.  32.  See 
Orders  in  Bankruptcy  of  I2th  Janu- 
ary lSS2jante.     Appendix,  xxix. 

2.  Notice  must  be  given  of  an  ap- 
plication to  be  discharged  from  an 
attachment  for  nonpayment  of  costs, 
upon  an  order  made  under  a  com- 
mission afterwards  superseded.  Ex 
parte  White,  1  D.  &  C.  39. 


3.  QtMSfv,  Whether  the  Court  cao, 
on  motion,  discharge  a  person  at- 
tached for  nonpayment  of  costs,  pQr« 
suant  to  an  order  ?  Ex  parte  fV^kiie, 
1  D.  &  C.  39. 

4.  Notice  must  be  given  of  an 
application  to  discharge  an  order. 
Ex  parte  Lawe,  1  D.  &  C.  43. 

5.  Rule  as  to  serving  purchaser, 
on  an  application  to  set  aside  a  sale 
by  the  assignees.  Ex  parte  Skepley, 
1  Mont.  353. 

See  various  points  of  Practice  col- 
letied  under  heady  Practice,  1  Mont. 
506,  et  seq. 


PREFERENCE. 

1.  The  reason  of  the  rule  respect- 
ing preference  is,  that  all  the  credi- 
tors who  have  trusted  to  the  general 
credit  of  the  bankrupt  should  share 
his  property  equally.  Hunt  v.  Mor» 
timer,  10  B.  it  C.  46.  D.  Littledale,  J. 

2.  To  constitute  a  fraudulent  pre- 
ference two   things  must   concur: 

firsts  insolvency  in  the  trader; 
secondly,  a  voluntary  payment  or 
transfer  by  him.  D.  Littledale,  J. 
Hunt  V.  Mortimer,  10  B.  &  C.  46. 

3.  The  whole  doctrine  of  fraudu- 
lent preference  has  arisen  rather  by 
the  contrivance  of  courts  of  law 
than  on  the  language  of  the  bank- 
rupt acts.  D.Tindal,  Chief  Justice. 
Cook  V.  Rogers^  7  Bing.  438. 

4.  Notwithstanding  a  threat,  the 
motives  and  state  of  mind  of  the 
debtor  at  the  time  of  payment  may 
properly  be  left  to  the  jury,  upon  a 
question  whether  a  payment  is  vo- 
luntary or  compulsory.  Co(^  v.  Po* 
gersy  7  Bing.  438. 

5.  If  a  trader  in  desperate  cir- 
cumstances, who  has  several  writs 
out  against  him,  upon  one  of  which 
he  has  been  arrested   and  bailed, 
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receif  e  a  sum  of  money  for  some 
property  he  has  sold  to  meet  imme- 
diate exigencies ;  and  a  creditor, 
who  has  before  threatened  to  arrest 
him  if  a  bill  is  not  paid  when  due, 
again  threatens  to  arrest  both  him 
and  his  father;  and  on  the  next 
day  he  says,  "  he  will  be  fooled  no 
longer ;"  when  the  debtor,  to  bene- 
fit the  creditor,  pays  the  debt  out 
of  part  of  the  money  which  he  has 
received  from  the  sale  of  his  pro- 
perty, but  the  payment  does  not 
relieve  him  from  his  difficulties,  or 
render  it  more  probable  that  he 
shall  continue  his  business ;  and  on 
the  evening  of  the  same  day  he 
commits  an  act  of  bankruptcy,  and 
the  jury  find  that  the  payment  was 
voluntary :  the  Court  will  not  dis- 
turb the  verdict.  Cook  v.  Rogers^ 
7  Ding.  438  ;  Gaselee,  J.  Dissent. 

6.  In  a  mixed  case,  in  which  the 
debtor  has  an  object  in  favouring  a 
particular  creditor,  but  in  which 
the  creditor,  before  he  knew  of 
such  a  disposition  on  the  part  of 
the  debtor,  has  urged  and  impor- 
tuned him  for  payment,  the  jury 
must  determine  by*  what  motive  the 
debtor  was  actuated.  Cook  v.  Eo- 
gersy  7  Bing.  ^SS. 

7.  Where  the  bankrupt,  before 
any  act  of  bankruptcy,  having  a 
large  order  to  execute  for  the  East 
India  Company,  obtained  from  the 
defendants  advances  to  enable  him 
to  execute  it,  upon  an  agreement 
that  they  should  receive  the  amount 
of  the  order  from  the  company,  and 
repay  themselves,  which  they  ac- 
cordingly did:  Held,  that  it  amounted 
to  an  equitable  assignment  of  that 
particular  fund,  and  was  not  a  frau- 
dulent preference,  to  which  there 
must  be  both  an  insolvency  in  the 
trader  and  a  voluntary  payment  or 
transfer  by  him.  Hunt  v.  Mortimer. 
JO  B.  &  Gr.  U. 


PROOF  OF  DEBT. 

1.  The  proving  against  the  princi- 
pal is  not  an  election  not  to  proceed 
against  the  surety.  £x  parte  HugJ^ 
5B.h  A.  482. 

2.  If  a  creditor,  through  accident, 
omits  to  prove  at  the  final  dividend, 
he  may  be  permitted  to  prove  with- 
out disturbing  any  payments  made 
by  the  assignees,*^  and  placing  the 
creditors,  not  paid,  in  the  same 
situation  as  if  he  had  originally 
proved.  Ex  parte  Dajf  and  Cooper^ 
1  Mont.  212. 

3.  A  joint  creditor  took,  as  security 
for  his  debt,  an  equitable  mortgage 
on  the  property  of  one  of  the  part- 
ners, who  died ;  the  other  then  be- 
came bankrupt.  Held,  he  might 
prove  and  also  retain  his  security. 
Ex  parte  Bowden^  1  Dea.  &  Ch.  135. 

4.  An  annuity  creditor,  who  has  a 
policy  of  insurance  as  security,  can- 
not prove  without  sale  of  the  security. 
Ex  parte  Tiemeyy  1  Mont.  78. 

5.  A  trader,  on  his  marriage, 
having  given  to  trustees  a  bond  for 
3,000/.  to  be  settled  on  himself  for 
life,  remainder  to  his  wife  and  chil- 
dren, the  trustees,  upon  his  bank- 
ruptcy, are  entitled  to  prove  for  the 
whole  sum  secured,  and  to  retain 
the  dividends  during  the  life  of  the 
bankrupt,  until  the  whole  sum  is  made 
up.  Overruling  Stratum  v.  HaU^ 
2  Bro.  c.c.  489.  Ex  parte  Turpm^ 
1  Mont.443.  S,C.  1  Dea.&Ch.  121. 

6.  If  one  of  three  executors  be- 
come bankrupt,  having  assets  in  his 
hands,  the  others  may  prove  against 
his  estate.  Ex  parte  Srown^  1  Dea. 
&Ch.  118. 

7-  Where  a  petition  to  prove  is 
not  necessary,  the  petitioner  must 
pay  the  costs.  See  ex  parte  Rod" 
gers,  IJD.  &  C.  38. 

8.  An  affidavit  to  prove  a  foreign 
debt  must  be  attested  by  a  notary 
abroad.   Ex  parte  Moens^  1  Mont.15. 


PROOF  OF  DEBT. 


9.  A  creditor  who  proves  his 
whole  debt,  and  exhibits  a  mort- 
ffa^e  for  a  part,  and  then  receives  a 
olvidend,  forfeits  the  mortgage.  Ex 
parte  Eg§^m0on^  1  Mont*  1% 

10.  A  creditor  who  has  a  bond 
may  applj  it  in  payment  of  part, 
and  prove  for  the  residue.  Ex 
parte  AmpkleU^  1  Mont.  77* 

11.  If  proof  is  rejected,  from  the 
creditor's  inability  through  accident 
to  produce  the  security,  the  Court 
will  order  the  dividend  to  be  opened, 
immediate  notice  to  the  assignees  to 
suspend  payment  having  been  given. 
Ex  parte  Barclay ^  1  Mont.  127. 

See  Debt  Prove  able. 


PROCEEDINGS. 

If  a  true  bill  for  perjury  be  found 
against  the  solicitor  to  a  commis- 
sion, who  made  an  affidavit  in  oppo- 
sition to  a  petition  to  supersede, 
and  it  be  necessary  to  proauce  the 
commission,  proceedings,  and  the 
original  affidavit  at  the  trial,  the 
Court  will  order  the  solicitor  to  de- 
posit them  at  the  Secretary  of 
Bankrupts'  office,  and  to  be  pro- 
duced. Ex  parte  Tipton^  1  Mont. 
214.  See  Orders  in  the  Court  of 
Bankruptcy  of  January  12,  1832. 


PROPERTY  ASSIGNABLE. 

1.  If  the  proprietor  of  shares  in 
a  mining  company  has  them  entered 
in  the  name  of  a  third  person,  the 
legal  interest  is  not  in  the  proprie- 
tor, but  in  the  third  person.  Daiowa 
V.  Bishworthy  1  Barn.  &  Adol.  576. 
•  2.  Where,  by  the  contract  be- 
tween the  bankrupt  and  vendors  at 
a  foreign  port,  the  latter  agreed  to 
supply  a  cargo  of  timber,  to  be 
paid  for  by  a  bill  at  three  months, 


which  was  duly  accepted,  but  after- 
wards dishonoured ;  and  during  the 
voyage  the  ship  and  cargo  were  so 
much  injured  by  stranding,  that  the 
bankrupt  gave  notice  of  abandon* 
ment,  which  the  defendants,  the 
underwriters,  refused  to  accept; 
after  which  the  vendors  took  pos- 
session of  the  goods,  and  gave 
notice  to  the  underwriters  not  to 
pay  the  loss  on  the  cargo  except 
to  their  order :  Held,  that  after  the 
stoppage  in  transitu  the  bankrupt 
had  no  property  or  insurable  in- 
terest in  the  goods  insured,  and 
that  his  assignees  could  not  support 
the  action  against  the  underwriters. 
Clay  V.  Harrison,  10B.&  Cr.  (k.b.)  9a 

3.  If  a  testator  leave  two  annui- 
ties of  20/.  a  year  each  to  two 
females ;  and,  upon  one  of  the  de- 
visees marrying  during  the  life  of 
the  testator,  he,  by  a  codicil,  leave 
her  annuity  for  her  sole  and  sepa- 
rate use;  and  the  other  annuitant 
marry  after  his  death,  without  any 
condition  attached  in  the  will  to 
her  annuity ;  it  passes  to  the  assig- 
nees under  a  commission  against  her 
husband.  CountY.Wardf7Bing.60S. 

4.  It  seems  to  have  been  sup- 
posed that  the  assignees  are  not 
entitled  to  a  debt  which  accrued  to 
the  bankrupt  in  respect  of  his  per- 
sonal labour.  Cn^hm  v.  Poofe,  1 B. 
&  Ad.  568. 

5.  If  by  marriage  settlement  the 
husband  took  an  estate  for  life,  with 
power  of  appointment  to  children, 
remainder  to  trustees  to  preserve, 
&c.,  remainder  to  children  in  tail  in 
default  of  appointment,  remainder 
to  husband  in  fee  in  default  of  issue, 
and  the  husband  become  bankrupt, 
and  all  his  property  b  conveyed  in 
the  usual  way  by  bargain  and  sale 
to  his  assignees,  and  the  bankrupt 
afterwards  execute  an  appointment 
to  his  son  in  fee  after  his  own  life 
estate,  and  the  assignees  sell  the 


PROPERTY  ASSIGNABLE. 


life  estate  to  the  bankrupt's  mother, 
the  son  takes  nothing  under  the 
appointment,  but  is  entitled  to  an 
estate  tail  under  the  original  settle- 
ment. Bahum  v.  Jfee,  7  Bing.  695. 

6.  If  the  wife  of  a  bankrupt  has 
an  interest  in  a  legacji  and  the  as- 
signees file  a  bill  to  compel  pay- 
ment, and  the  husband  dies  before 
any  decree  is  made,  the  widow,  and 
not  the  assignees,  is  entitled  to  the 
legacy.  Pearce  v.  Thomhy^  2  Sim. 
167. 

7*  If  personal  estate  is  left  to  a 
woman,  subject  to  a  life  interest, 
and  she  marry  a  trader  who  becomes 
bankrupt,  and  the  tenant  for  life  and 
the  wife  die  after  the  bankruptcy, 
the  assignees  are  entitled  to  the 
legacy.  Bipley  v.  Woody  2  Sim.  165. 

8«  A  supplemental  order  direct- 
ing payment  of  money  into  court  is 
not  a  judgment  within  6  Geo.  4. 
c.  16.  s.  108.,  but  a  specific  equity 
upon  the  fund,  protecting  it  for  the 
parties  ultimately  entitled,  against 
the  assignees  under  a  bankruptcy 
takine  place  between  the  order  and 
the  decree.  JBUchins  v.  Congreve^ 
1  Mont.  225. 

9.  If  a  lease  contains  a  condition 
that  it  shall  be  forfeited  if  seized  in 
execution,  and  upon  an  execution 
issuing  the  lessor  re-enter,  and  a 
commission  of  bankruptcy  issue 
against  the  lessee,  the  lessor  is  en- 
titled to  the  emblements.  Davis  v. 
Eyton^  7  Bing.  154. 

10.  If  goods  are  housed  in  a  tra- 
der's name  at  the  wharf,  and  the 
trader  give  a  delivery  order  to  a 
purchaser,  which  is  loaged  with  the 
wharfinger,  and  the  goods  remain  in 
the  wharfinger's  books  in  the  tra- 
der's name,  on  whom  the  rent  is 
charged,  but  to  any  inquiry  to  whom 
the  goods  belong  the  answer  would 
have  been  that  they  were  the  pro- 
perty of  the  purchaser,  they  are  not 
m   tlie   reputed  ownership  of  the 


trader.  Tueker  v.  Rtukmt  2  Car.  &  P. 
86. 

1 1.  A  bill  of  exchange,  given  in 
payment  to  a  person  who  becomes 
bankrupt  after  it  is  delivered,  but 
before  it  is  due,  is  a  valid  pay- 
ment. BenneUy.Spa€kman,lCm. 
&  P.  274w 

12.  A.  having  two  pipes  of  wine 
lying  in  a  bonded  warehouse,  in 
the  name  of  B.,  who  had  given 
bond  for  the  duties,  sold  them  to 
C,  and  gave  him  a  delivery  order ; 
and  it  was  at  the  same  time  agreed 
that  C.  should  pay  the  duties. 
B.  was  called  upon,  and  paid  the 
duties,  and  took  the  wines  to  his 
own  cellar.  A.  refused  the  amount 
of  duties  to  B.    C.  never  required 

B.  to  transfer  the  wines  to  his  own 
name ;  but  he  took  away  one  pipe, 
and    paid    warehouse    rent    to   B. 

C.  afterwards  became  a  bankrupt. 
B.,  at  A.*s  request,  may  hold  the 
pipe  until  the  duties  are  paid. 
Winhs  V.  Hassally  9  B.  &  C.  372. 

13.  If  a  creditor,  who  has  a  lien 
upon  goods  before  an  act  of  bank- 
ruptcy take  place,  take  the  goods 
in  execution  after  an  act  of  bank- 
ruptcy, he  waives  his  lien,  although 
the  goods  are  sold  to  the  plaintiff 
under  the  execution,  and  are  never 
removed  from  the  premises;  and 
the  assignees  under  a  commission 
against  the  debtor  are  entitled  to 
the  goods.  Jacobs  v.  Latour^  5  Bing. 
1 30.  See  Bailet/  v.  CidverweU,  8  fi. 
&C.454. 

14^  If  a  promissory  note,  indorsed 
by  a  surety,  be  delivered  by  the 
maker  to  a  creditor,  and  the  debtor, 
being  unable  to  discharge  it  when 
due,  sell  goods  to  the  creditor,  and 
the  note  is  returned  in  part  pay- 
ment, but  at  the  time  or  the  me 
of  the  goods  the  maker  has  com- 
mitted an  act  of  bankruptcy,  and 
thej  are  recovered  baclc  by  the 
assignees,  the  creditor  mayi  on  a 


REFERENCE. 


bill  filed,  recover  from  the  indorser. 
Gregory  v.  Bessett,  6  Madd.  1 86. 

15-  When  it  is  the  custom  to  de- 
tain until  certain  disbursements  are 
paid>  a  delivery  of  part  is  not  a  deli- 
very of  the  whole.  Holdemess  v. 
Shackels,  Sh.kC.6lS. 

16.  A  payment  by  a  trader,  after 
he  has  committed  an  act  of  bank- 
ruptcy, and  when  he  contemplated 
the  probability  of  bankruptcy,  is 
not  a  preference,  if  made  to  enable 
him  to  stand  his  ground.  Vacher 
V.  Cocks,  1  B.  &  Adol.  146. 

17.  If  an  army  agent  agrees  with 
his  bankers  to  pay  over  to  them  on 
receipt  the  sums  which  usually 
come  to  his  hands  half-yearly  from 
government,  on  account  of  the  regi- 
ments, upon  his  banker's  giving  him 
permission  to  draw  upon  them,  it 
beinff  his  custom  to  advance  money 
to  his  customers  on  their  pay  be- 
fore it  was  received,  and  he  draw 
accordingly,  and  after  he  has  com- 
mitted a  secret  act  of  bankruptcy 
he  pay  over  to  his  bankers  govern- 
ment remittances,  in  pursuance  of 
the  arrangement,  and  to  enable  him 
to  go  on  in  his  business  for  a  time, 
it  is  a  preference.  Vacher  v.  Cocks, 
1  B.  &  Ad.  145. 

18.  If  three  persons,  of  whom  one 
is  ship's  husband,  are  interested  as 
part  owners  of  a  ship,  and  in  the 
proceeds  of  a  whale  fishery  in  which 
it  is  employed ;  and  when  each  part 
owner  s  share  is  weighed  it  is  placed 
separately  in  a  warehouse,  and  the 
particular  casks  containing  his  oil 
are  marked  with  his  initials;  and 
after  the  division  it  is  the  practice 
for  the  foreman  to  deliver  to  the 
separate  order  of  each  part  owner 
the  oil  belonging  to  him,  unless 
previous  to  the  delivery  he  receives 
a  notification  from  the  ship's  hus- 
band that  the  part  owner's  share  of 
the  disbursement  has  not  been  paid 
to  him ;   if,  after  the  arrival  of  a 


carffo,  and  after  the  weighing  and 
martdng  in  usual  course,  one  of  the 
part  owners  has  delivered  to  his 
order  20  tons  of  oil;  part  of  his 
share  of  29  tons  which  was  allotted 
to  him,  when  the  foreman  receives 
orders  not  to  deliver  the  residue, 
as  the  part  owner's  share  of  the  dis- 
bursements is  not  paid,  and  the  part 
owner  becomes^  bankrupt  and  in- 
debted to  his  copartners,  the  part 
owners  have  a  lien  on  the  nine  cons. 
Holdemess  v.  Shackels,  8  B.  &  C.615. 
19.  In  a  marriage  settlement, 
where  part  of  the  trust  fund  con- 
sists oi^  the  wife's  fortune,  a  limita- 
tion to  the  husband  until  bank- 
ruptcy, and  upon  that  event  for  the 
benefit  of  the  wife  and  children,  is 
valid  to  the  extent  of  the  wife's 
proportion  of  the  fund.  Lestiar  v. 
Garland,  1  Mont.  471. 


PROVISIONAL  ASSIGNMENT. 

Choses  in  action  pass  by  a  pro- 
visional assignment.  Moult  v.  Mas' 
<ey,  1  B.  &  Ad.  648. 


PUIS  DARREIN  CONTINU- 
ANCE. 

See  Certificate. 


R. 


REFERENCE. 

One  of  the  judges  of  the  Court  of 
Review  will  take  references  in  all 
cases  where  it  has  hitherto  been 
the  practice  to  refer  to  a  Master  in 
Chancery.  D.  per  Cur.  Ex  parte 
J^ffery,  1  Dea.  &  Ch.  206. 


RENEWED  COMMISSION. 


REGISTRATION. 

The  want  of  registration  of  a 
conveyance  does  not  leave  the  pro- 
perty in  the  reputed  ownership  of 
the  mortgagor.  Ex  parte  (Joks^ 
I  D.  &  C.  100. 

Seems  strange  that  such  a  ques- 
tion should  have  been  agitated. 


RELATION. 

1.  A  fraudulent  deed,  concerted 
between  the  petitioning  creditor 
and  the  bankrupt,  cannot  be  used 
to  invalidate  a  payment  made  after 
notice  of  the  execution  of  the  deed. 
Burbridge  v.  Wattony  4  C.  &  P.  170. 

2.  If  the  payment  of  a  bill  is 
made  afler  an  act  of  bankruptcy, 
the  burthen  of  showing  that  it  is  a 
bond  fide  payment  is  cast  upon  the 
receiver.  jBagnaUv.AndrewSy^Yiiiug. 
223. 

S.  The  assignees  cannot,  as  it 
seems,  invalidate  by  relation  to 
act  of  bankruptcy  anterior  to  the 
petitioning  creditor's  debt.  Ward 
v.  Clarke,  1  Mood.  &  M.  497. 

4.  Assignees  cannot  recover  in 
trover  goods  delivered  upon  a  trans- 
action which  the  bankrupt  himself 
could  not  impeach,  unless  the  deli- 
very is  subsequent  to  an  act  of 
bankruptcy  afler  a  petitioning  cre- 
ditor's debt.  Ward  v.  Clarke^ 
1  Moody  &  M.  497. 


RENEWED  COMMISSION. 

1.  A  renewed  commission  may 
issue  for  the  bankrupt  to  surrender 
previous  to  superseding.  Ex  parte 
Galpin^  1  Mont.  207. 

2.  A  renewed  commission  trans- 
fers all  the  commissioners'  authority 


to  the  new  commissioners.  Ex  parte 
Hiily  1  Mont.  5. 

3.  If  a  commission  is  renewed  to 
a  distant  place  from  where  the 
majority  of  the  creditors  reside,  and 
from  where  the  original  commission 
was  worked,  the  Court  will,  for  the 
convenience  of  the  creditors,  su- 
persede such  renewed  commission, 
and  renew  it  back  to  the  original 
place.  Ex  parte  Warinffy  1  Mont. 
216. 


REPUTED  OWNERSHIP. 

1.  If  property  be  assignable  by 
transfer  tickets,  the  possessor  of  the 
tickets  is  the  reputed  owner  of  the 
property.  Ridout  v.  JJoyd^  1  Mont. 
103. 

2.  The  assignment  of  a  policy  of 
insurance,  without  notice  to  the 
o£Bce,  does  not  prevent  the  opera- 
tion of  the  clause  of  reputed  owner- 
ship. Ex  parte  Colviu  and  GeddeSf 
1  Mont.  110. 

3.  A  letter  to  secretary  of  in- 
surance office,  in  which  wnter  says, 
'<  I  am  holder  of  the  under- men- 
tioned policies,"  and  enquires  what 
the  office  will  sive  for  them,  is  suffi- 
cient notice  of  an  assignment.  Ex 
parte  Siriffht,  1  Mont.  502. 

4.  Canal  shares,  if  deemed  per- 
sonal property,  are  within  the  clause 
of  reputed  ownership.  Ex  parte  the 
Lancaster  Canal  Company ^  1  Mont. 
116. 

5.  Goods  in  the  hands  of  an  agent 
are  not  in  the  reputed  ownership  of 
the  principal.  Ex  parte  Taylor^ 
1  Mont.  240. 

6.  QtuBre^  Whether  fixtures, being 
utensils  let  by  the  usage  of  the 
trade  with  the  house,  are  within  the 
seventy-second  section  of  6  Geo.  4. 
C.16.?  Ex  parte  iltf^n,lDea.&Ch. 
207. 

7.  If,  after  a  carriage  is  finished. 


RBPUTBD  OWNERSHIP. 


the  price  is  paid ;  but  as  the  pur- 
chaser is  going  to  Portugal^  it  is 
arranged  that  tne  carriage  shall  re- 
main, free  firom  expence,  on  the 
premises  of  the  coachmaker,  for  six 
months  or  longer,  till  the  purchaser 
returns  to  England,  and  his  crest  is 
painted  upon  the  pannels  and  em- 
bossed upon  the  handles  of  the 
doors,  ana  the  carriage  is  placed  in 
the  front  shop  of  the  coachmaker ; 
and  while  it  is  standing  there  the 
coachmaker  sells  it,  and  puts  the 
new  purchaser's  crest  upon  it,  but 
tells  nim  at  the  time  of  the  sale  to 
whom  the  carriage  belongs ;  and  it 
is  usual  for  coachmakers,  when  they 
have  built  a  ffood  carriage,  to  put 
it  into  their  show-room  previous  to 
sending  it  home ;  it  is  not  in  the 
reputed  ownership  of  the  coach- 
maker. Bartram  v.  Payne^  3  Carr. 
&  P.  176.  See  Mucklaw  v.  Mangles^ 
1  Taunt.  SI  8. 

8.  If  a  firm  be  possessed,  as 
mortgagees,  of  real  estate,  which 
after  the  death  of  one  member  re- 
mains in  the  possession  of  the  sur- 
vivors, it  is  not  in  their  reputed 
ownership.  Ex  parte  7by/(>r,l  Mont. 

9«  If  a  firm  consign  goods  to 
Haytiy  which,  after  the  death  of 
one  member,  are  returned,  and  a 
bill  of  lading  from  Hajti  is  sent  to 
the  holder  of  a  bill  of  exchange 
dishonoured  by  the  partnership,  and 
the  ffoods  remain  in  the  West  India 
Docks,  the  goods,  upon  the  bank- 
ruptcy of  the  survivors,  are  not  in 
their  reputed  ownership.  Ex  parte 
Tn^lor,  1  Mont.  240. 

10.  If  goods  are  purchased  and 

{md  for  by  a  firm  of  four,  on  the 
oint  account  of  themselves  and  two 
other  firms,  and  one  member  of  the 
firm  of  four  die,  and  the  goods  are 
in  the  possession  of  one  of  the  two 
firms,  upon  the  bankruptcy  of  the 
three  survivors  the  goods  do  not 
pass  by  reputed  ownership  to  the 


assignees  of  the  survivors.  Ex  parte 
Ta^fhr,  1  Mont.  24a 

11.  If  one  of  four  partners  die, 
and  the  survivors  compromise  and 
obtain  securities  for  a  debt  due  to 
the  original  firm,  and  become  bank- 
rupts, the  securities  were  in  the 
reputed  ownership  of,  and  distri- 
butable among  the  creditors  of,  the 
three  survivors.  Ex  parte  Tayhr, 
1  Mont.  24a 

J.C.  S.  and  W.S.,  brewers  and 
partners,  admitted  W.  W.  as  a  dor- 
mant partner.  By  the  articles  of 
partnership  it  was  agreed  that  stock, 
plant,  book  debts,  &C.,  of  the  old 
firm,  should  form  part  of  the  stock 
of  the  new  partnership,  and  thst 
W.W.  should  be  paid  lOL  per  cent 
on  the  capital  he  advanced,  and  that 
he  should  not  interfere,  &c«  Ae 
business  was  carried  on,  as  before, 
in  the  names  of  J.C.S.  and  W.S. 
only  till  the  new  firm  became  bank- 
rupt. Upon  the  petition  of  credi- 
tors of  the  old  filrm,  some  having 
notice  of  the  dormant  partner:  Held, 
that  all  the  personalty  of  the  new 
firm  were  within  the  order  and  dis- 
position of  J.C.  S.  and  W.S.^  and  to 
be  admmistered  in  bankruptcy  as 
the  separate  estate  of  the  two.  Ex 
parte  Jenningst  I  Mont.  45.  Con- 
firmed on  appeal.  Ex  parte  Ckwek, 
in  the  matter  of  Siarkief  I  Mont. 
364,456. 

See  Registration. 


RETAINER. 
SeeJvRisDiCTSOVtLardCkameeUart. 


s. 

SCANDAL. 


1.  A  petition  to  refer  for  scandal 
need  not  state  the  scandal ;  it  maj 


8ET.0FF. 


be  presented  by  the  solicitor  against 
whom  the  scandal  is  directed ;  and 
the  parties  to  the  original  petition 
need  not  be  served.  Ex  parte 
Kirby  &  Nuu^  1  Mont.  68. 

2.  A  petition  to  refer  an  affidavit 
for  scandal  and  impertinence  must 
be  presented  before  the  original 
petition  is  heard. 

The  person  scandalized  must  pe- 
tition. Ex  parte  Pelham^  1  Mont. 
209. 


6  Geo.  4.  c.  16.  6.48.     Ex  parte 
Crawfaoty  1  Mont.  270. 


SCRIVENER. 

A  scrivener  is  a  person  entrusted 
with  the  money  of  his  employer, 
and  who  finds  a  borrower.  £x 
parte  BaJtIh  1  Mont.  82. 


SECOND  COMMISSION. 

Goods  cannot  be  taken  under  a 
second  commission  against  an  uncer- 
tificated bankrupt*  the  second  being 
void.  Nelson  v.  Ckerril^  8  Bing.  316. 


SECRETARY  OF  BANKRUPTS. 

Production  of  Papers  by, 
See  Practice,  1  Mont.  513. 


SERVANT. 

1.  The  workman  of  a  coachmaker 
who  worked  by  the  piece,  and  re- 
ceived a  specific  sum  for  every  job 
under  separate  and  distinct  con- 
tracts, and  where  there  is  no  hiring 
for  a  specific  time,  are  not  servants 
within  6  Geo.  4.  c.  16.  s.  48.  Ex 
parte  GrdUer^  1  Mont.  264. 

2.  Weekly  labourers  and  work- 
men employed  as  excavators  and 
bricklayers  are  not  servants  within 


SERVICE  OF  PETITION. 
iSiee  Petition,  Service  qfl 


SET-OFF. 

1.  Section  50,  as  to  mutual  cre- 
dits, applies  only  to  debts  or  trans- 
actions which  must  end  in  debts. 
Bose  V.  Sims,  1  B.  &  Ad.  526. 

2.  If  a  debtor  gives  his  acceptance 
to  a  creditor  in  discharge  of  his 
debt,  and  the  creditor  accepts  for 
the  debtor  a  bill ;  and  the  debtor,  in 
consideration  of  the  acceptance  by 
the  creditor,  undertakes  to  indorse 
a  bill  drawn  by  him  on  a  third  per- 
son to  the  creditor,  and  he  delivers 
such  bill  to  the  creditor  without  in- 
dorsing it;  and  the  creditor  becomes 
bankrupt,  and  his  acceptance  is  dis- 
honoured ;  and  the  assignees  bring 
assumpsit  against  the  debtor  for  not 
indorsing  the  acceptance  of  the 
third  person ;  the  defendant  cannot 
set-off  the  amount  of  the  disho- 
noured acceptance  of  the  bank- 
rupt as  a  mutual  credit.  Ease  v. 
Sims,  lB.&Ad.52]. 

3.  A  set-off  may,  without  plead- 
ing, be  given  in  evidence  to  an  ac- 
tion by  the  assignees ;  and  such  set- 
off may  be  so  given  in  evidence 
either  as  to  the  whole  or  to  part, 
with  a  tender  for  the  remainder. 
Wells  V.  Crofts.  4  C.  &  P.  333. 

4.  A  party  has  a  right  to  set-off 
notes  of  a  firm  of  bankers,  taken  by 
him  after  he  knew  that  they  had 
stopped  payment,  but  before  he 
knew  that  either  of  the  partners  had 
committed  an  act  of  bankruptcy; 
but  he  is  not  entitled  to  set  off 


SOLICITOR. 


notes  of  8uch  bankers  taken  by  him 
after  he  knew  that  either  of  the 
partners  of  the  bank  had  committed 
an  act  of  bankruptcy.  Dixon  v. 
Ckusy  1  B.  &  Ad.  343. 

5.  Hawkins  v.  WhiUen^  confirmed 
in  Dixon  v.  Cass^  1  B.  1^  Ad.  352. 
Bayley,  J.,  saying,  Lord  Tentcrden 
concurred  in  the  judgment,  although 
it  was  not  pronounced  by  him. 

6*  A  bill  returned  to  a  debtor 
after  the  bankruptcy  of  the  creditor 
may  be  set  off.  Collins  v.  Jones, 
10B.&C.784. 


SIGNATURE  TO  PETITION. 
See  Petition,  Signature  to. 


SOLICITOR. 

1.  Neither  the  solicitor  to  the 
commission  nor  his  partner  may  be 
assignees.  £x  parte  Prtce,  1  Mont. 
259. 

2.  The  solicitor  to  a  judgment 
creditor  should  not  act  as  commis- 
sioner. £x  parte  Skum^  1  Mont.  454. 

S.  An  attorney,  unable  from  bodily 
infirmity  to  attend  to  be  sworn  in, 
allowed  to  be  admitted  on  a£B davit, 
sworn  before  a  Master  in  Chancery. 
See  Orders  if\  Bankruptcy^  12  Jan. 
1832.  Ex  parte  Sumin,  ID.  &  C.  15. 

4.  Section  14  applies  only  to  cases 
between  the  assignees  and  the 
estate.  Taylor  v.  M^Gaugan^  4  C. 
&  P.  96. 

5.  A  solicitor  to  a  commission 
may  maintain  an  action  for  his  bill, 
up  to  the  choice  of  assignees,  with* 
out  a  previous  taxation  by  the  com- 
missioners. Taylor  v.  M^Gaugan^ 
4  C.  &  P.  96. 

6.  When  an  attorney  is  employed 
b^  one  person  to  sue  out  a  commis- 
sion of  bankrupt  on  the  petition  of 


another  person,  the  person  so  em- 
ploying the  attorney,  and  not  the 
petitioning  creditor,  is  the  person 
liable  to  pay  the  attorney  the  costs 
of  suing  out  the  commission.  Po- 
cock  V.  Russell,  4  C  &  P.  14. 

7.  QwBre,  If  an  attorney  can 
guarantee  the  petitioning  creditor 
against  the  costs  of  the  commis- 
sion, on  condition  of  being  em- 
ployed as  solicitor  to  the  commis 
sion  ?  Gillett  v.  Rippon,  1  Moody 
8c  Malk,  406;  and  see  Murray  v. 
Reeves,  8  B.  &  C.  421. 

8.  It  has  been  ruled  over  and  over 
again,  that  the  petitioning  creditor's 
solicitor  has  no  lieu  for  the  pro- 
ceedings for  his  bill.  D.  Ex  parte 
Shaw,  Jacob,  272. 

9.  Quaere,  Whether  a  bill  of  costs 
for  business  done  under  a  commission 
of  bankruptcy  need  be  delivered 
signed  a  month  before  action 
brought  ?  See  Crotcder  v.  Davis, 
S  Young  and  J,  433,  and  Hamilton 
v.  Jones,  4  M.  &  P.  868. 

10.  A  solicitor  to  a  commission 
may  maintain  an  action  for  his  bill 
of  costs,  up  to  the  choice  of  assig- 
nees, without  a  previous  taxation  by 
the  commissioners.  Fisker  v.  Filmer, 
5  Car.  &  Pay.  92. 

1 1.  When  mortgaged  property  is 
sold,  and  the  same  solicitor  is  con- 
cerned for  the  assignees  and  the 
mortgagee,  a  separate  solicitor 
should  be  appointed  for  the  pur- 
poses of  the  sale.  Ex  parte  Rolfe 
and  Milne,  1  D.  &  C.  77. 

See  Costs. 


STATUTES. 

The  1  &  2  Gul.  4.  c.  5G.  The 
Bankrupt  Court  Act.      Appendix. 

1  Gul.  4.  c.  7.  sec.  7.  as  to  judg- 
ments.    Appendix,  p.  ]. 


SUPERSEDEAS. 


SUPERSEDEAS. 

Previous  Commissicn* 

1.  Where  a  second  commission 
issued  against  a  person  who  had 
previously  to  the  first  commission 
compounded,  the  Court  refused  to 
supersede,  because  \5s,  in  the  pound 
had  not  been  paid  under  the  first. 
£x  parte  Welshf  1  Mont.  276. 

2.  A  third  commission  against  a 
bankrupt  who  has  not  paid  15^.  in 
the  pound  is  void,  and  may  be  super- 
seded on  the  petition  of  a  person 
summoned  to  attend  the  commis- 
sioners as  a  witness.  Ex  parte  Lane^ 
1  Mont.  12. 

Consent  of  Creditors, 
S.  If  a  bankrupt  is  unable  from 
illness  to  attend  an  adjourned  third 
meeting,  and  the  commissioners 
therefore  adjourn  the  meeting,  the 
Court  will,  upon  the  consent  of  all 
the  creditors,  supersede  without 
another  surrender.  Ex  parte  Nor^ 
cotty  1  Mont.  281. 

4.  On  a  supersedeas  by  consent, 
a  creditor  cannot  privately  stipulate 
for  better  terms  than  the  other  cre- 
ditors. Ex  parte  Ridky^  1  Mont. 
131. 

5.  A  commission  may  be  super- 
seded, by  consent,  without  surren- 
der.    Ex  parte  Glynn^  1  Mont.  124. 

Estoppel. 

6.  The  Court  of  Review  will  not 
hear  a  petition  by  the  bankrupt  to 
supersede  a  fiat  until  he  has  surren- 
dered, notwithstanding  the  petition 
was  presented  before  the  forty- 
second  day,  and  came  on  before  the 
time  for  surrendering  had  expired. 
Ex  parte  Drake^  1  Mont. 

7.  Quoire,  What  amounts  to  an  ac- 
quiescence.   Ex  parte  HiU^  1  Mont. 

a 

8.  The  Court  may  supersede,  not-  I 
VoL.1. 


withstanding  a  verdict  in  favour  of 
the  commission  ;  and  if  a  new  trial 
is  directed,  may  restrain  proceeding 
for  double  costs,  under  6  Geo.  4w 
c.  16.  S.44.  Ex  parte  Eager,  1  Mont. 
85. 

9.  A  bankrupt  cannot  petition  to 
supersede,  on  the  ground  of  the  in< 
sufficiency  of  the  petitioning  credi- 
tor's debt,  a  bill  of  costs,  when  he 
had  lain  by  two  years  before  he 
took  any  steps  to  get  it  taxed, 
though  such  taxation  has  reduced 
the  debt  below  100/1  Ex  parte 
Hooper,  1  Dea.  &  Chit.  117. 

10.  A  commission  will  not  be 
superseded  if  the  bankrupt  has  ac* 
quiesced  in  its  validity  by  signing^a 
deed  reciting  the  bankruptcy.  Ex 
parte  Hail,  I  Mont.  864. 

GeneraL 

11.  Where  the  petitioning  credi- 
tor petitions  to  supersede,  the  bank- 
rupt cannot  petition  for  an  assign- 
ment of  the  bond.  Ex  parte  Sf/l- 
vestery  1  Mont.  125. 

12.  In  an  action  for  maliciously 
suing  out  a  commission,  the  adjudi- 
cation of  the  commissioners  does 
not  in  itself  negative  the  .want  of 
probable  cause.  Cotton  v.  James, 
1  Barn.  &  Adol.  128. 

13.  In  an  action  for  maliciously 
suing  out  a  commission,  evidence 
of  facts  upon  which  the  act  of 
bankruptcy  was  probably  proved, 
but  which  facts  do  not  amount  to 
an  act  of  bankruptcy,  is  sufficient 
to  call  upon  the  defendants  to  prove 
the  affirmative.  Cotton  v.  James, 
1  Barn.  &  Adol.  128. 

14.  A  petition  lies  to  restrain  a 
bankrupt  from  proceeding  at  law  to 
supersede  the  commission.  Ex 
parte  Hill,  1  Mont.  9. 

15.  A  petition  to  supersede,  pre- 
sented in  the  lifetime  of  the  bank- 
rupt, ordered  to  stand  over  on  his 
death  till  bis  personal  reprcsenta- 

c  c 


SURPLUS. 


lives,  &c.  were  served.    £x  parte 
Leworthy^  1  Mont.  54. 

16.  If^  afler  drawing  lots  in  the 
bankrupt  office,  it  is  discovered  that 
two  of  the  comraissiQners  named  by 
the  party  in  whose  favour  the  lot 
fell  are  creditors,  the  Court  will 
supersede.   £x  parte  Kemp^  1  Mont. 

257. 

17.  In  an  action  for  maliciously 
suing  out  a  commission,  it  must  be 
averred  and  proved  that  the  com- 
mission was  superseded ;  and  if 
this  fact  is  not  proved  the  plaintiff 
ought  to  be  nonsuited,  although  it 
is  not  averred  in  the  declaration, 
and  although  the  defendant  has 
omitted  to  demur  for  the  omission. 
WhUworth  V.  Hall,  2  Barn.  &  Adol. 

695. 

18.  A  petition  by  a  creditor  to 
supersede  must  state,  not  only  that 
be  uxis  a  creditor  when  the  com- 
mission issued,  but  also  that  he 
remains  a  creditor  when  he  presents 
his  petition.  Ex  parte  Flight,  1  Dea. 
&  Ch.  78.  S.  C.  Practice,  1  Mont. 
515. 

See  Renewed  Commission. 


SURETY. 

1 .  It  seems  that  a  surety  is  entitled 
to  prove  for  damage  sustained  by 
him  alter  the  bankruptcy  of  his 
principal.  Perryman  v.  Steggall, 
8  Bing.  369.  But  see  ex  parte 
WiUon,  1  Rose,  137,  Van  Sandor 
¥.  Cau^,  3  B.  &  A.  13.  2  Moor, 
60S. 

2.  If  a  creditor  with  a  guarantee 
for  part  of  his  debt  prove  the  whole 
of  his  debt,  he  can  call  upon  the 
surety  only  for  the  difference  be- 
tween the  whole  debt  secured  and 
the  amount  of  the  dividend  upon  the 
part  secured.  Bardwdl  v.  Lydall, 
5  Moore  &  P.  334. 


SURPLUS. 

1.  A  bankrupt,  having  a  power  of 
appointment  over  money  to  be  exe- 
cuted  only  by  will,  made  bis  will, 
disposing  of  the  property,  and  then 
became  bankrupt,  and  aflerwards 
obtained  his  certificate,  and  died 
without  revoking  his  will.  —  Held, 
that  the  appointee  under  the  will  is 
a  trustee  for  the  creditors  of  the 
bankrupt,  who  became  such  after 
he  had  obtained  his  certificate 
Tinney  v.  Andrews,  6  Madd.  264. 

2.  Frequent  discharges  under  the 
bankrupt  laws  are  a  great  injury  to 
the  honest  tradesman ;  to  check 
them,  the  payment  of  15^.  is  re- 
quired. D.  Powler  v.  CosUr,  10  B. 
&  C.  433. 

3.  If  a  joint  commission  issue 
against  three,  and  the  joint  estate  is 
insufficient,  and  one  partner  pay  the 
deficiency  from  his  private  estate, 
and  there  is  a  surplus  on  the  sepa* 
rate  estates  of  each  of  the  others, 
the  partner  who  paid  such  deficiency 
is  entitled  to  such  surplus  before 
interest  is  paid  to  the  separate  cre- 
ditors.    Ex  narte  Rix,  1  Mont  237. 

4.  A  surplus  of  separate  estate 
must  be  carried  to  deficient  joint 
estate  before  payment  is  made  on  a 
voluntary  bond.  £x  parte  Spurrier,. 
]  Mont.  246. 

5.  Where  there  is  a  surplus  upon 
the  estate  of  a  firm  of  three,  which 
is  indebted  to  a  firm  of  two,  the  cre- 
ditors of  the  three  are  entitled  to 
interest  before  the  surplus  is  carried 
to  the  estate  of  the  two.  £x  parte 
Ogle,  1  Mont.  350. 

See  Assignees. 


SURRENDER. 

l.The  commissioners  cannot  apply 
for  an  enlargement  of  the  time  to  sur- 
render.   Ex  parte  Frowd,  1  Mont.  3. 


THIRD  MEETING. 


.  2.  When  the  bankrupt  is  abroad, 
the  time  for  his  surrender  will  be 
enlarged.     Ex  parte  Dods^  1  D.  &  €• 

76- 

3.  Practice  as  to,  1  Mont.  506. 

See  Supersedeas.     Renewed 
Commission. 


T. 

TAXATION  OF  COSTS. 
See  Costs,  TaxcUwn  of. 


THIRD  COMMISSION. 

A  third  commission  against  a 
bankrupt  who  has  not  paid  15*.  in 
the  pound  is  void,  and  may  be  super- 
seded on  the  petition  of  a  person 
summoned  to  attend  the  commis- 
sioners as  a  witness.  Ex  parte  Lane^ 
1  Mont.  12. 


THIRD  MEETING. 

1.  If  the  barristers  in  a  country 
commission  are  absent,  an  order 
may  be  obtained  for  the  others  to 
hold  the  third  meeting.  Ex  parte 
Jame*%  I  Mont.  4?54f. 

2.  It  has  been  said,  that  upon  an 
indictment  for  concealment,  it  is  not 
necessary  to  state  the  commission 
and  proceedings  with  great  parti- 
cularity. D.Park. J.  Eex v.WaUers^ 
5  Carr.  &  P.  140. 

3.  When  the  last  examination  is 
not  completed,  but  the  examination 
is  adjourned  sine  dicy  it  has  been 
ruled  that  the  bankrupt  cannot  be 
indicted  for  concealment.  Rex  v. 
Walters,  5  Carr.  &  Pay.  139. 

4.  It  has  been  ruled  that  parol 
evidence  cannot  be  given  of  what 
the  bankrupt  says  in  an  examination 


of  him  before  the  commissioners. 
D.  Park  J.  Bex  v.  Walters,  5  Carr.  & 
P.  141. 

5.  An  order  to  enlarge  the  time 
for  surrender  is  upon  the  applica- 
tion of  the  bankrupt,  of  course,  if 
made  six  clear  days  before  the  day 
for  surrender,  notwithstanding  there 
have  been  previous  orders  for  en- 
largement obtained  by  a  creditor. 
Ex  parte  Bose,  1  D.  &  C.  37. 


TITLE  DEEDS. 

The  rule  that  a  purchaser  for  a 
valuable  consideration,  without  no- 
tice, cannot  be  compelled  to  dis- 
cover his  title  deeds,  does  not  ex- 
tend to  the  mortgage  or  purchase 
deed  itself.  Ex  parte  CkMxoiif 
1  Mont.  55» 


TRADER. 

The  wife  of  a  convict  sentenced 
to  transportation  may  be  a  trader, 
although  the  husband  is  only  on 
board  the  hulks,  and  she  has  occa- 
sional intercourse  with  him.  Ex 
parte  Franks,  7  Bing.  763. 


TRADING. 

Shareholders  of  a  steam  packet 
are  not  traders.  Ex  parte  Wiswotdd 
and  Duncan,  1  Mont.  263. 


TRANSITU. 

If  goods  are  bought  by  an  agent, 
on  his  own  credit,  he  may,  before 
they  come  to  the  possession  of  the 
principal,  stop  them,  to  protect  him- 
self.   Hawhes  v.  Dunn,  1  Tyr.  416^ 


UNCERTIFICATED  BANKRUPT. 


TRANSFER  TICKETS. 

Where,  on  the  bankruptcy  of  a 
trustee,  one  person  is  solely  eotitled 
to  all  the  trust  estate,  die  court 
will,  upon  petition,  under  16Geo.4^ 
c.  16.  1.79.,  order  the  bankrupt  to 
deliver  up  and  transrer  it  to  such 
person  without  a  new  trustee.  Ex 
porta  Emeox,  1  Mont.  247. 

Set  RtPDTED  OwxeRSRtF. 


u. 

UNCERTIFICATED  BANK- 
RUPT. 

1.  A  cmnmiarion  against  an  un- 
certificated bankrupt  is  a  nullity. 
PMUgit  V.  Boptoood,  I  B.  &  Ad. 
621. 

2.  In  an  action  by  an  uncertifi- 
cated bankrupt  for  the  payment  of 
a  sum  which  the  defendant  has  paid 
to  the  aaaignees,  the  adjudication 
of  bankruptcy,  with  the  assignment, 
and  proof  that  the  plaintiff  passed 
hii  examiuation  and  endeavoured 
to  obtain  his  certificate,  is  sufficient 
evidence  of  the  bankruptcy.  Cn^Um 
\.Pook,  1  B.&Ad.568. 

3.  If,  after  an  uncertificated  bank- 
rupt has  sued  out  a  latitat,  and  the 


defendant,  before  declaratioD,  pay 
the  debt  to  the  assi^eeK,  this  pay- 
ment may  be  given  in  evidence  un- 
der the  Eeneral  issue.  Crt^tmtj. 
Poole,  1  B.  &  Ad.  568. 

I.  If  a  furniture  broker  remove 
eoods,  and  in  the  course  of  his 
DusiDess  he  employs  several  men 
and  vans,  and  provides  and  sells 
goods,  he  is  not  using  merely  his 
personal  labour.  Cr^ion  v.  Ptioit, 
lB.&Ad.£68. 

5.  If  the  assignees  reject  a  debt, 
it  cannot  be  recovered  by  the  bank- 
rupt. BUary  v.  Morria,  5  Car.  A 
Pay.  6. 


VAUD  CONVEYANCE. 
1.  A  transfer  made  on  the  eve  of 
bankruptcy,  from  the  fear  of  a  cri- 
minal process,  is  valid.     Ex  parte 
Jh  Tatitt,  1  Mont.  lS8-15a 


Blank  warrants  deprecated.   Ex 
parte  Sail,  1  Mont.  5  tn  note. 
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